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SOUTHERN  DISTRICT  QF  NKW-YORK,  «. 

BE  IT  REMEMBERED,  that  on  the  21tt  day  of  Jane,  A.  D.  1894,  in  the  4Bth  year 
0r  the  Independence  of  the  United  States  of  America,  Colliits  &  Ha»at,  of  the  laid  Dii- 
trict,  hare  deposited  in  this  office  the  title  of  a  Book,  the  right  whereof  they  claim  as  Pro- 
prietors, in  the  words  following,  to  wit : 

A  Digest  of  the  Laws  of  England.  By  the  right  honourahle  Sir  John  Comyns,  Knight, 
late  Lord  Chief  Baron  of  his  Majesty's  Coart  of  Exchequer.  The  fifth  edition,  corrected, 
(with  considerable  additions  to  the  text)  and  continued  from  the  original  edition  to  the  pre- 
vent time  ;  to  which  is  added,  a  Digest  of  the  Cases  at  Nisi  Prius,  By  Anthony  Hammond, 
Esq.  Of  the  Inner  Temple.  The  |rst  American  from  the  fifth  London  Edition.  With  the 
ffcdditiou  of  the  principal  American  decisions.     By  Thomas  Day,  Esq* 

In  confermity  to  the  Act  of  the  Congress  of  the  United  States,  entitled,  ''  An  Act  for  the. 
ancoaragement  of  leat».'ncf«by  sA^nomc  «bo  rnpU*  of  map«,  rhnrts,  and  books,  to  the  au- 
thors and  proprietors  of  such  cu|fies,  during  the  times  therein  mentioned  ;*'  and  also  to  an 
act,  entitled,  *^  An  Act  supplementary  to  an  act,  entitled.  An  Act  for  the  encouragement  of 
leamins:,  by  securing  the  copies  of  maps,  charts  and  books,  to  the  authors  and  proprie- 
tors of  such  copies  during  the  times  therein  mentioned ;  and  extending  the  benefits  thereof 
ip  the  arts  of  designing,  engraving  and  etching  historical,  and  other  prints.^' 

JAMES  DILL, 
Clerk  oftkt  Sovthtm  f>utrict  o/J^ew-York* 
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E.  &  6.  Merriam,  Printers, 
Brookfield,  Mass.* 
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\Th€^figuT€9  in  this  work  refer  U  the  original  page*  a*  numbered  at  the  bottom.^ 

PLEADER. 

(A)  THE  ADVANTAGE  OF  PLEADING. 

IT  18  one  of  the  most  honourable,  laudable,  and  profitable 
thiDgft  in  oar  law,  to  have  the  knowledge  of  well  pleading  in  actions  real  and 
persoQal.     Lit.  s.  534. 

Plea  (from  the  Saxon  p/eo  or  ;7/eoA,  i.  e*  juris  actio)  comprehends  all 
that  ever^  party  to  the  action  alleges  in  court.  Bio.  Nom.  Lex.  Verb. 
Plea. 

Heading  is  the  formal  mode  of  alleging  that  on  the  record,  which  would  be  the 
support  or  defence  of  the  party  on  evidence.     3  T.  R..159. 

But  the  evidence  itself  by  which  an  allegation  is  to  be  proved,  need  not  be  stated. 
3  T.  R.  60. 

Though  legal  rights  depending  upon  rules  of  practice  may  be  pleaded.  16 
Cast,  39. 

The  use  of  pleading  ia  to  reduce  the  matters  in  Utigation  to  a  single  point.  3 
T.  R.  684, 

The  sidMitantial  rules  of  pleading  are  founded  in  strong  sense,  and  in  the  sound- 
est and  closest  logic ;  and  so  appear,  when  well  understood  and  explained ;  though, 
bf  beiMig  misunderstood  and  misapplied,  they  are  often  made  use  of  as  instruments 
of  chicane.     1  B.  M.  316. 

And  in  die  absence  of  decided  cases,  the  books  of  entries  and  the  returns  of 
writSy  are  the  best  authorities.     2  T.  R.  10. ;  3  T.  R.  161. 

And  of  this  rolls  are  made. 

Aotientljr  the  writ  was  entered  on  a  roll,  and^  the  tenant  or  defendant 
sometimes  might  appear  at  the  day  given  by  the^roll.     ]   Sal.  64.     Vide 

post^  (Be.) 

Now  there  are  only,  the  imparlance  roll,  on  which  are  entered  the  declara- 
tion and  imparlance. 
Tlieplea  roll. 
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6j  rule,  M*  1654.  in  C.  B.  the  rolls  of  Easter  term  shall  be  brought  in  to 
the  prothonotarj  entered  and  docketted  on  or  before  the  first  day  of  Trinity 
term,  and  the  rolls  of  every  other  term,  ten  days  before  (l*Jthe  essoign  day  of 
the  next  term,  on  pain  of  lOs,  for  each  roll  wanting ;  the  rolls  of  Easter  term 
shall  be  delivered  by  the  prothonotary  to  the  clerk  of  the  warrants  within  six 
days,  and  of  other  terms  before  the  essoign  day,  and  the  clerk  of  the  warrants 
in  five  days  shall  deliver  them  to  the  clerk  of  the  essoigns.  (Vide  Rules  and 
Orders  of  C.  B.  10,  11.) 

By  rule,  P.  34  Car.  3.  the  rolls  of  Easter  term  shall  be  brought  in  by  the 
first  day  of  Trinity  term,  those  of  Trinity  term  by  Michaelmas  day,  those  of 
Michaelmas  term  by  the  6th  of  January,  and  those  of  Hilary  term,  four  days 
before  Easter.     (Vide  Rules  and  Orders  of  C.  B.  85.J 

By  rule,  P.  5  W.  &  M.  the  rolls  of  Easter  term  snail  be  brought  in  to 
the  clerk  of  the  cssoigns  before  Trinity  term,  and  of  every  other  term  before 
the  essoign  day  of  the    next  term.     (Vide  Rules  and  orders  ofC.  B.  1 13.) 

And  no  roll  ought  to  be  received /70f/  terminum^  without  the  leave  of  the 
court  on  motion.     1   Sal.  88. 

By  the  st.  36  Ed.  3.  15.  all  pleadings  in  the  king^s  court,  or  any  other, 
shall  be  debated  and  adjudged  in  English,  and  enrolled  in  Latin. 

Pleadings  were  antiently  pronounced  by  the  counsel,  ore  feniu,  and  minuted 
down  by  the  prothonotaries,  and  aflerwards  entered  of  record  in  the  Latin  lan- 
guage. 

And  Latin  comprehends  not  only  that  which  is  allowed  by  grammarians, 
but  also  words  ofsignificalion  well  known  to  the  sages  of  the  law  :  as  messtia- 
gium^  toftum^  guardinum,  &ic»     10  Co.   133.'  a. 

So,  the  words  newly  invented  with  an  ^nglice*  10  Co*  133.  a.  Vide 
Abatement,  (H.  2.) — Action  upon  the  Case,  (G  4.) — Amendment,  (D  2.) 
—Obligation,  (B  3.  5.) 

But  an  addition  in  an  indictment,  Jrc.  by  English  words  will  be  well.  1  Sid. 
191.     Vide  Indictment,  (G  1.) 

So,  a  return  of  a  proceeding,  in  English,  ori  a  writ  of  error  to  Berwick, 
where  the  entry  ought  to  be  in  English,  is  good.    R.  1  Sal.  269. 

And  by  the  st.  4  G.  2.  26.  all  writs,  process,  and  returns,  and  proceeding 
thereon,  all  pleadings,  rules,  indictments,  informations,  inquisitions, 
verdicts,  records,  patents,  &c.  bonds,  fines,  &c.  and  all  proceedings  relating 
thereto,  &c.  in  courts  Icet,  courts  baron,  or  any  court  of  justice  in  England, 
or  the  Exchequer  in  Scotland,  or  which  concern  the  administration  of  justice, 
&c.  shall  be  in  English  only,  and  written  in  a  legible  hand,  close,  in  words, 
at  length,  and  not  abbreviated,  on  pain  of  50/. 

So,  by  the  st.  5  G.  2.  27.  &  6  G.  2.  H.  in  actions  under  10/.  orunder  and 
and  above  in  Wales. 

But  these  acts  extend  not  to  the  usual  method  of  writing  numbers  by 
figures,  common  abbreviations,  names  of  writs,  or  technical  words.  Vide 
the  St.  GG.  2.  14.  s.  5. 

(B)  APPEARANCE. 

(B  L)  What  shall  be. 

The  first  act  of  parties  in  court  is,  that  the  defendant  appears  to  the  pro« 
cess  a<^ainst  him. 

[*] When  a  writ  issued  out  of  the  king's  bench,  it  was  entered  upoo  a  rdl ;  so 
that  though  the  officer  had  not  returned  Uie  writ,  yet  the  defendam  jnigfat  have  ap- 


peaied  at  the  day  giv^  by  the  roll,  and  that  either  to  save  himself  from  corporal 
pain  by  imprisonment,  or  to  prevent  the  loss  of  issues,  or  to  save  his  freehold  or  jiH 
beritaoce.     Tidd,  2162.     Co.  Litt.  135.  a.     1  Salk.  64. 

And  80  it  was  in  the  common  pleas  ;  where  they  entered  the  writ  upon  a  roD, 
by  way  of  recital,  viz.  dominus  rex  misit  breve  suum  clausum,  in  hsec  velrba,  (&cc. 
IWd. 

If  a  man  abroad  enters  into  a  bond,  conditioned  for  his^  appearance  in  B.  R.  at 
his  arrival  in  £ngland,  to  answer  to  any  demand  that  may  be  made  against  him,  by 
or  on  the  behalf  of  A.  ;  the  court,  to  prevent  forfeiture  of  his  bond,  will  admit  his 
tfpearaace,  and  direct  him  to  enter  into  recognizance  with  sureties  to  answer  the 
demands  in  the  condition.     1  B.  M.  398. 

And  the  appearance  is,  when  the  defendant  shows  himself  in  court,  ip  per- 
son, or  by  his  attorney,  ready  to  answer  to  the  action* 

'And  he  ought  to  enter  his  appearance  by  tiling  common  bail,  or  special 
bail  when  it  is  required.     Pr.  Reg.  40* 

Appearance  differs  from  putting  in  bail,  which  is  the  act  of  the  court  itself*  Tidd, 
262.  1  Salk.  8. 

An  appearance  is  either  voluntary  or  compulsive. 

A  voluntary  appearance  is  of  no  effect  in  king's  bench,  unless  the  plaintiff's  at- 
torney, within  fourteen  days  afler  such  appearance,  sue  out  a  writ  of  latitat^  or  bill 
of  Middlesex,  where  the  defendant  abides  in  that  county.  Tidd,  262.  4  R.  T.  4 
W.  &  M.  teg.  1  K.  B. 

Which  rule,  however,  cannot  be  taken  advantage  of  by  any  but  the  defendant, 
mdess  some  particular  fraud  be  alleged.     Tidd,  262.     1  M.  6i  S.  40d.  (a.) 

In  C.  B.  it  is  a  rule,  that  no  bail  be  put  in  for  any  party  against  whom  no  writ  or 
process  is  sued  out  without  leave  oi  the  court.  Tidd,  262.  K.  H.  14  Jac.  1.  reg. 
2.  s.  4. 

And  no  bail  is  required  in  that  court,  but  a  common  appearance  only,  if  the  defen- 
dant appear  upon  a  summons,  attachment,  or  distress,  or  by  aupersedtw  quia  impro^ 
vwft,  &c.      Tidd,  262.     R.  M.  1654.  s.  12.  C.  B. 

Bail  to  the  action  are  common  or  special. 

In  K.  B«  by  bfll,  common  bail  must  be  filed  in  all  cases  where  special  bail  is  not 
necessary,  or  has  been  dispensed  with  in  the  court.     Tidd,  263. 

They  are  particularly  required  in  ejectment,  for  the  casual  ejector.  R.  T.  14 
Car.  2.  R*  M.  33  Car.  2.  K.  B. 

Aod  to  authorise  judgments  by  covenant  of  attorney,  default,  or  no n  sum  informa^ 
tea.    R.  H.  1  W.  &  M.  R.  T.  4  W.  &  M.  reg.  2  K.  B.     Tidd,  264. 

These  bail  are  merely  nominal.     Tidd,  264. 

In  C.  B»  tber^  is  no  common  bail ;  but  in  that  court,  and  also  in  E.  B.  by  orig- 
iaal,  a  common  appearance  is  entered  for  the  defendant,  in  cases  where  special  bail 
is  not  necessary.     Tidd,  264. 

For  preventing  inconveniences  which  happened  to  plaintiffs,  by  the  defendant's 
omission  to  file  common  bail,  according  to  the  ancient  usage  and  course  of  th^ 
court,  there  is  an  old  nM  in  K.  B.,  that  all  clerks,  &c.  do,  within  ten  days  afler  the 
eod  of  every  term,  deliver  to  the  secondary,  a  note  of  all  such  appearances  as  have 
been  made  unto  tliem  the  term  before,  and  by  whom  they  were  made  ;  so  that  the 
person  appoii^ed  to  enler  the  bails,  may  see  whether  they  are  filed  for  such  ap- 
pearance or  not.     R.  T.  1657.  reg.  2.  K.  B.  Tidd,  268. 

NoUuiig  is  a  performaoce  of*  the  condition  of  the  bail-bond,  but  putting  in  bail 
above.     5  Burr.  2683. 
When«peciai  bail  shall  he  required,  vide  Bail,  (K  4.) 
[*]Aud  therefore,  the  plainliff  cannot  dechire  in  B.  R.  until  a  commiUitm- 
of  the  party  is  made,  or  bail  put  in.     1  Rol.  ^81.  I.  10. 

Nor,  in  C,  B.  till  bail  is  put  in,  or  the  party  is  brought  into  court  by  ha- 
h€(ts  corpus* 
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But  bj  the  St.  4  &  5  W.  &  M.  3U  a  declaration  may  be  delivered  to  a 
prisoiujr  or  gaoler,  &c, 

A«id  by  the  St.  12  Geo.  29.  where  the  cause  of  action  amounts  not  to  10/. 
on  atfKlMvit  of  process  being  served,  if  the  defendant  appears  not  in  four  days 
(by  St.  5  Geo.  2.  27.  in  eight  days)  after  the  relurn,  the  plaintifT  may  file 
common  bail,  and  enter  an  appearance,  as  if  the  defendant  had  appeared. 

So,  if  the  attorney  for  the  defendant  accept  a  declaration  from  the  plain- 
tiff's attorney,  it  shall  be  an  appearance  for  the  defendant.     Pr.  R.   39. 

If  he  undertakes  that  he  will  appear,  after  a  writ  takeaout,  it  shall  be  aa 
appearance.      Mod.  Ca.  42. 

tf  an  attorney  has  undertaken  to  appear,  the  court  will  oblige  him  to  do  it,  even 
though  he  had  no  authority  from  the  defendant.     Str.  693.         ^ 

But  if  the  tenant  or  defendant  be  in  court,  and  says  that  he  will  not  appear; 
this  is  not  an  appearance.     1  Roh  580. 1.  15. 

So.  if  the  tenant  in  an  assise  makes  default  and  another  appears  for  him 
as  his  bailiff,  and  he  comes  into  court,  and  disavows  him  to  pe  his  bailiff; 
this  is  no  appearance  ;  for  he  comes  for  another  purpose^,  viz.  to  disavow 
his  bailiff.     1  Rol.  580.  1.  20. 

So,  if  the  attorney  accepts  the  declaration  for  the  defendant,  if  be  approves 
of  it ;  it  shall  not  be  an  appearance,  if  he  afterwards  sends  back  the  declara- 
tion.    Pr.  R.  41. 

So.  if  before  the  writ  issues,  he  undertakes  that  he  will  appear;  it  19  not 
an  appearance,  though  the  writ  be  afterwards  shown  to  him.     Mod.  Ca.  43'. 

So,  if  he  undertakes,  after  the  writ  is  sued  out,  but  afterwards  refuses,  be 
shall  be  compellable  to  enter  an  appearance  ;  but  it  is  no  appearance  till  it 
is  entered.     Mod.  Ca.  86.  [^2.J 

So,  it  is  hot  an  appearance  if  it  is  not  recorded  ;  for,  whether  he  appeared 
or  not,  ought  to  be  tried  by  the  record.  Bro.  Default,  32.  R.  Cro.  EL 
(466.)  per  two  J.  Keilw.  180. 

The  appearance  of  the  defendant  is  triable  by  the  record.  Cro.  Eliz.  466« 
Tidd,  263. 

And  in  C.  B.  it  is  a  rule,  that  all  appearances  for  defendants  upon  writs  of  capiaSf 
aUaSy  and  pluries^  issuing  out  of  that  court,  ought  to.  be  entered  of  record,  or  other' 
wise  they  are  not  warranted  by  the  course  of  the  court ;  neither  can  the  defendant, 
if  he  have  been  arrested,  plead  eomperuit  ad  cUem  in  discharge  of  the  sherifT's  bond- 
taken  for  his  appearance.     R.  M.  14  Jac.  1.  reg.  2.  C.  B.  Tidd,  263. 

By  that  rule,  the  appearance  is  required  to  be  entered  with  the  proper  filacers ; 
but  there  does  not  seem  to  be  any  appearance  roll,  or  entry  of  the  defendant's  ap- 
pearance, excepting  the  statement  of  it  on  the  recognizance  roll,  or  on  the  inopar*. 
lance  plea,  or  issue  roll,  and  the  entries  in  the  filacerb'  books  :  which  entries  how-' 
ever  cannot  be  considered  as  records.     Tidd,  263. 

^'In  an  action  against  a  bailiif  and  commonalty,  it  is  not  an  appearance,  if 
the  bailitr appears  without  the  commonalty ;  for  they  are  but  one  corpora- 
tion.    1  Rol.  682.  1.  30.  [3.] 

[*]  A  coq>oration  aggregate  cannot  appear  in  ai^  other  manner  than  by  attorney. 
Bro.  Corp.  28. 

Nor,  in  an  action  against  husband  and  wife,  if  the  husband  appears  without 
the  wife,  or  e  contra.     Vide  post,  (B  4.  10.)  • 

Appearance  cures  all  errors  and  defects  in  process.     Barnes,  163. 167. 415. 424. 

(B  2.)  Where  it  shall  be  entered. 

An  appearance  on  a  capias  in  C.  B.  shall  be  entered  in  the  filazers'  office^ 
out  of  which  it  issued.     Compl.  Att.  31* 
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Od  sd  attachment  of  privilege,  it  shall  be  entered  in  the  remembrance 
ToU  of  the  prothoDOtary  out  of  whose  office  it  issued.     lbid« 

By  the  St.  5  &  6^W,  &  M.  2U  s«  37.  (and  9  ^  10  W.  3.  c.  25.  s.  33.)  (he 
defendant  shall  cause  an  appearance  or  common  ball  to  be  entered  or  file4 
ID  eight  days  after  the  return  of  the  process,  on  pain  of  bL  to  the  plaintifTi 
for  which  judgment  shall  be  awarded  immediately,  and  execution  taken  out. 

By  the  st.  4  &  5  Ann.  16.  the  attorney  for  the  plaintitTor  demandant^ 
shall  file  hb  warrant  of  attorney  the  same  term  he  declares  ;  and  the  attor** 
ney  for  the  defendant  or  tenant  the  same  term  he  pleads. 

(B  3.)  How  it  shall  be  enforced. 

Ab  to  whai  proee^  shall  he  served ;  wherein  of  detainers, — Service  of  special 
oii^nal  is  not  sufficient,  it  must  be  of  process  against  the  person ;  or  plaintiff  may 
have  pone  and  distress  on  his  original.     Barnes,  407.  410. 

Original  once  used  (though  improperly,  as  by  serving  copy)  cannot  be  afterwards 
used.    Barnes,  417. 

To  charge  a  defendant  already  in  custody  with  a  new  suit  in  vacation-time,  pfain*- 
tiff  must  file  a  bill  as  of  the  preceding  term,  and  then  deliver  or  leave  a  copy  of  de* 
daratioa  ns§  of  preceding  terra,  and  make  affidavit  of  it ;  there  is  no  occasion  for 
k^wts  corpus  ad  respcmdendmu  Hills  v.  Kenrick.  T.  33  3c  34  6.  2.  2  B.  M. 
1048. 

If  defenckmt  is  regidariy  entitled  to  be  superseded,  (the  order  for  his  being  super^ 
seded  having  become  absolute  two  days  before  the  end  of  a  preceding  (^rni)  yet  is 
not  actually  superseded,  but  remains  in  custody  of  the  marshal,  and  on  the  5th  day 
of  next  tenn,  a  declaration  is  delivered  to  him  at  the  suit  of  another  plaintiff,  he  is 
well  charged.     Hutchins  v.  Eenrick.  T.  33  &  34  G.  2.     2  B.  M.  1048. 

But  if  defendant  in  custody  at  the  suit  of  plaintiff  only,  has  a  supersedeas^  plainti^ 
cannot  charge  him  with  a  new  declaration.     Barnes,  368. 

If  defendant  is  in  custody  at  suit  of  several  plaintifls,  one  may  discontinue,  pay 
costs,  and  serve  defendant  in  custody  with  common  capias ^  and  notice  to  appear , 
and  for  want,  appear,  and  sign  judgment  for  want  of  plea.     Barnes,  392. 

A  prisoner,  on  a  charge  c^  ^lony,  may  be  charged  with  a  lalitaL  Dainlree  v. 
Justice,  IL  9  a.  2.  B.  R.  H.  190. 

8o,  a  convict  on  an  act  working  nd  forfeiture,  ordered  to  be  pardoned  on  condi- 
tion he  transports  himself,  may  on  motion  be  charged  in  custody,  in  a  civil  action, 
te  not  held  to  bail,  nor  have  execution  against  his  person  ;  for  that  wouid  prevent 
Jus  performing  the  condition  of  his  pardon.  Coffin  v.  Gunner.  T.  4  G.  2.  Str« 
873.    Ld.  Raym.  1572.     Fost  61.     1  Wils.  217.     4  T.  R.  316. 

But  the  court  wiH  not  take  notice  of  the  king's  intention  to  pardon,  though  signi- 
fied by  the  attoraey-^eneral.     Macdonakl's  case,  1747.     Foster,  61. 

[*i]So,  a  prisoner,  upon  conviction  for  a  libel,  being  in  contempt  upon  an  injunc- 
tion ^chancery,  may  be  charged  with  an  attachment ;  attorney-general  consenting^ 
Basket  v.  Rayner,  M.  9  G.  2.     B.  R.  170. 

wis  fo  the  form  of  the  process, — ^The  court  will  not  set  aside  proceedings  and  or^ 
der  the  bail-bond  to  be  delivered  up,  because  a  defendant  has  been  arrested  on  a 
spcK^iaJ  capias^  in  which  as  well  as  in  the  affidavit  to  hold  to  bail,  the  initials  only  of 
Lis  Christian  name  were  inserted.     Howell  v.  Coleman,  2  Bos.  ^  Pull.  466. 

But  if  the  latitat  be  sued  out  against  the  defendant  by  one  Cliri^tian  name,  and 
the  alias  by  another,  and  the  plaintiff  afierwanis  [irocecds,  the  court  will  set  aside 
the  proceedings  for  irregularity.     3  T.  R.  660. 

If  the  date  is  omitted,  if  it  is  to  appear  before  the  kind's  justice,  (instead  of  jus- 
tices,} or  not  fifteen  (hiys  between  taslc  and  return,  proceedings  shall  be  staidf 
Barnes,  420.  426,  427. 

The  court  refused  to  set  aside  a  bill  of  Middlesex,  which  was  to  answer  plaintiff 
a  a  plea  of  debt  instead  of  trespass.     2  T.  R.  513. 

And  an  ac  eiiam  to  answer  in  a  plea  of  trover,  and  for  converting  the   goods  of 
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plaintiff;  the  cause  of  actiou  is  here  Bufficiently  expressed,  to  hold  to  bail  under  IZ 
C.  2.  c.  2.     CaUaghan  v.  Harris,  H.  9  G.  3.     2  Wils.  392. 

So,  if  the  writ  is  not  directed  to  the  sheriff  of  any  county,  (yet  advantage  may  be 
etherwise  taken.  Semb,)     Barnes,  404. 

By  2  Geo.  2.  c.  23.  s»  22.  every  cepy  of  any  writ  or  process,  that  shall  be  served 
on  any  defendant,  shall,  before  the  service  thereof,  be  subscribed  or  indorsed  with 
the  name  of  the  attorney  or  solicitor,  who  shall  bo  retained  or  employed  by  the 
plaintiff  in  such  writ  or  process. 

Hence,  attorney's  name  not  being  to  copy  of  process,  proceedings  staid.  Bamesi. 
415. 

But  this  does  not  extend  to  the  case  of  an  attorney  suing  by  attachment  c^  privi- 
lege. 

Attorney's  name  need  not  be  annexed  to  the  sherifTs  warrant  Barnes,  407.. 
412.  414. 

If  an  action  be  against  an  officer  of  a  court,  he  ought  to  appear  of  necessi- 
ty, otherwise  he  shall  be  condemned  ;  for  he  is  always  present  in  court**  L 
RoLd80. 1.  32.     8  H.  6.   16.  a. 

As,  an  attorney  ;  for  being  upon  record,  he  is  always  present  in  court* 
So,  a  sheriflT  upon  his  accounts     1  Rol.  580. 1.  25. 
So,  a  roan  who  is  a  prisoner  in  the  same  court.     8  H.  6.  ]G.     Bro.  De* 
fault,  36^ 

Otherwise,  if  he  Be  a  prisoner  in  another  court.     1  Rol.  580.  k  2^» 
And  therefore,  if  such  a  one  be  brought  in  by  habeas  eorpusyibere  is  no 
occasion  for  an  appearance.     Bro.  Default,  33.  36. 

By  the  St..  13  Car.  2.  2.  sess.  2.  any,  having  cause  of  personal  action 
jagainst  a  prisoner  in  the  Fleet,  may  sue  forth  his  original  and  have  a  Jiahtasr 
eorpus  directed  to  the  warden  to  bring  up  the  prisoner  at  a  certain  day  io 
term  before  the  just*  of  C.  B.,  and  put  i^n  a  declaration  on  such  original 
against  the  prisoner  present  at  bar,  who  shall  be  bound  to  appear  in  person  or 
by  attorney  ;  and  if  be  docs  not  plead  on  a  rule  given  to  be  out  in  eight  days 
after  appearance,  judgment  by  nihU  dicit  shall  be  entered  against  him. 

By  the  st.  4  &  5  W.  ^  M.  21.  if  any  be  arrested  on  any  writ  out  of  the 
courts  at  Westminster,  and  detained  for  want  of  sureties  for  his  appearance, 
the  plaintiff,  before  the  end  of  the  next  term,  after  such  process  shall  be  re*- 
iurnable,  may  declare  and  cause  a  copy  of  a  declaration  [*Jto  be  delivered 
fo  the  prisoner  or  gaoler  in  whose  custody  he  is  ;  and  if  the  prisoner  does 
not  appear  and  plead,  the  plaintiff  shall  have  judgment,  as  if  be  had  appear- 
ed-and  refused  to  plead. 

If  a  man  arrested  upon  process  is  bailable  and  can  find  surety,  the  sheriflf 
dismisses  him,  if  common  bail  is  sufficient  on  the  undertaking  of  some  at- 
torney of  the  same  court  to  appear  for  bim  ;  if  special  bail  is  required,  the 
sheriff  takes  a  bond  with  surety  for  his  appearance  at  the  return  of  the  pro- 
cess* 

By  the  stat.  1 3  Car.  2.  2.  sess.  2.  the  sheriff  shall  not  require  a  bond  above 
the  penalty  af  40/.  for  appearance  upon  an  arrest  or  process  out  of  B.  K.  or 
C.  b.,  unless  the' cause  of  action  be  specially  expressed  in  the  writ. 

After  which  statute  the  clause  of  (ac  etiam  billtt)  was  inserted  in  process, 
out  of  B.  R. 

And  afterwards,  by  rule  of  court  before  North  Ch.  J.,  it  was  inserted  ia 
process  out  of  C.  B.     Corop.  Sol.  67. 

/»  relation  io  the  aher^, — The  sherifl' takes  bail  at  his  peril ;  and  on  the  com- 
mon rule,  he  must  either  biing  in  the  body,  or  justify  good  bail  in  court.  WoUb  v^ 
Collingwood,  U.  23  Geo.  2.     1  Wiis.  262. 
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If  the  sheriff  brings  defendant  in  person  into  court,  thej  commit  lum  charged  with 
the  cap,  nd.  retfKMtct.     Barnes,  392. 

Bj  thestat.  12  Geo.  29*,  amended  by  5  Geo*  3,  c«  27.,  made  perpetual  by 
21  Geo*  3.  c.  3«^  if  the  cause  of  action  amounts  not  to  10/.,  or  in  inferior 
courts  to  40«. ;  and  now,  by  19  Geo.  3.  c.  70.  to  10/.,  the  same  as  in  superi- 
or courts  ;  the  plaintiff  shaU  not  arrest,  but  shall  personally  serve  the  delend- 
ant  with  a  copy  of  the  process,  and  if  an  appearance  be  not  entered  in  four 
days  after  the  return  of  the  process,  on  an  affadavit  of  service  filed,  shall  enter 
a  common  appearance,  and  proceed  as  if  the  defendant  bad  appeared* 

By  the  stat.  5  Geo.  2.  27.  if  not  entered  in  ei(;ht  days. 

Am  \o  ihit  noUcB  io  appear. — Notice  to  appear  must  be  given  with  aO 
prooesa  served.     Barnes,  404. 

And  thotig^  considered  that,  in  debt,  if  it  is  above  lOL  diere  is  no  occft* 
sion  to  put  the  notice  to  appear  at  the  bottom  of  the  process,  under  the  stat* 
Geo.  2.     1  Wils.  22. 

Tet  the  rule  now  is,  that  the  English  notice  to  appear,  must  be  added  to  all  cooii 
mon  process  where  the  defendant  is  not  held  to  bail,  whether  the  cause  of  action  do 
or  do  not  amount  to  10/.     7  T.  R.  337. 

And  though,  if  there  is  no  notice  subscribed  to  the  copy  of  the  process  served,  ft 
is  irregular;  yet  if  defendant's  attorney  takes  the  declaration  out  of  the  office,  and 
pays  for  it,  it  is  a  waiver  of  the  irregularity.  Morgan  v.  Luckup,  P.  9  Geo.  2.  B. 
H.  H.  242. 

If  there  is  variance  between  the  name  in  process  and  in  notice,  proceedings  shall 
be  staid.     Barnes,  298.     2  B.  &  P.  38. 

80f  if  the  notice  is  directed  to  plaintiff^  insteijid  of  defendant,  it  is  faulty ;  or  if  the 
word  next  is  omitted,  or  next  inserted  instead  o{  instant.  Barnes,  306.  308.  310* 
409.  411.419. 

But  this  lis^  is  exploded ;  and  notice  is  good  without  instanty  next^  or  year^ 
Barnes,  425. 

-So,  if  the  defendant's  name  is  not  put  to  the  notice  at  the  bottom  of  laiitaty  it  i# 
bad,  and  shall  be  quashed.     Behema  v.  James,  T.  19  Geo.  2.     1  Wila.  104. 

The  day  inserted  in  tlio  notice  to  appear  to  a  common  captVw,  must  be  the  return- 
day  of  the  writ     2  B.  &  P.  340. 

^  Notice  on  the  copy  of  process   must  be  to  appear  on  the  essoin  day,  though  1 
Sunday.     Barnes,  293,  294,  295. 

{*]  Notice  to  ap()ear  on  the  quarto  die  post,  is  good.     1  H,  B.  630. 
t  must  be  given  before  nine  at  night.     Barnes,  310. 

As  to  the  mode  of  service.^^lt  is  not  necessary  to  show  defendant  the  origimd 
writ,  but  only  to  deliver  him  a  copy.  Per  euritun.  Worley  v.  Glover,  M.  4  Geo* 
ft.     Str.  877.     Barnes,  302.  422. 

Yet,  if  defendant  served  with  copy  of  process,  demand  to  sea  the  original  pro« 
oesa,  and  is  refused  it,  it  is  not  good  service.     Semb.  B.  R.  H.  138. 

Service  of  copy  of  writ,  exoept  what  relates  to  other  defendants,  not  good* 
Banes,  405. 

Copy  of  process  tendered  to  defendant  at  his  house,  and  lefl  there,  is  good  sor* 
vice.     Barnes,  278. 

So,  copy  of  process  put  through  keyhole  to  defendant,  who  knows  the  contents, 
good  service.     Barnes,  405. 

So,  copy  sent  by  letter,  if  defendant  takes  it  out  and  reads  it,  is  good  service* 
Banies,  422. 

As  to  the  time  of  service. — Service  of  mesne  process  on  the  return-day,  is  good 
in  0.  B.  as  in  B.  R.     General  rule,  P.  8  Geo.  3.     2  Wils.  372, 

Though  after  the  court  is  risen.  Hall  v.  Gatton,  H.  2  Geo.  2.  Moss  v.  Powel, 
T.  11  &  12  Geo.  2.     Weybum  v.  Neole,  M.  19  Geo.  2.     Maud  v.  Barnard,  T. 

&  33  Geo.  2.     2  B.  M.  812. 
Butf  ifprocess  is  dated  subse<|uent  to  scrviqe,  it  is  irregular.     Bamef ,  408. 


12  PLEADER. 

Service  of  a  latUai  at  eight  o'clock  in  the  ereniog  of  the  xeiuniHlay,  k  good, 
though  the  declaration  be  left  in  the  office  in  the  course  of  the  same  4mr,  1  T. 
»•  191. 

'  And  the  rule  is,  that  all  notices,  ruks,  or  orders,  in  an^  cause  depending  inB. 
p,,  shall  be  served,  and  all  proceedings  and  pleadings  shali  be  delivered,  and  served 
bj  or  before  ten  of  the  clock  at  night :  and  every  service  and  delivery  afler  such 
hour  shall  he  void.     Reg.  Gale,  B.  R.  M.     41  Geo.  3.     1  East,  132. 

A  defendant,  however,  must  not  be  served  with  process  while  he  is  attending  his 
cause  at  any  of  the  courts  at  Westminster.     Str.  1094. 

As  to  ih^  place  of  service. — ^A  bill  of  Middlesex  should  not  be  served  out  of  the 
county  of  Middlesex.     Dougl.  384.     1  T.  R.  187.     Vide  6  T.  R.  74. 

But  a  latitat  jnviy  be  served  in  any  county.     1  T.  R.  187. ;  8  T.  R.  235. 

Service  is  good,  though  in  a  liberty,  and  not  by  proper  officer;  but  the  party 
injured  may  bring  action.     Barnes,  404. 

But  process  directed  to  the  sheriff  of  Kent  served  in  the  Cinque  ports  is  bad ;  it 
should  be  testat,  cap.  to  the  constable  of  Dover  castle.     Barnes,  422. 

If  it  is  doubtful,  whether  the  place  where  defendant  was  served  be  in  the  county 
where  process  issued,  or  not,  it  shall  be  deemed  good  service,  especially  if  defen- 
dant promised  to  appear  to  any  process.  Drew  v.  Marriott,  T.  17  Geo.  2.  1 
Wils.  77. 

Jis  to  an  appearance  wider  the  statute. — The  plaintiff  cannot  file  common  bail 
according  to  (he  statute  afler  the  succeeding  term  afler  the  writ  is  returnable.  2 
T.  R.  719. 

Affidavit  of  service  must  be  made,  or  proceedings  will  be  staid.     Barnes,  412. 

If  the  defendant  had  been  right  named,  both  in  the  writ  of  capias  ad  respondent 
dam,  and  in  the  declaration  delivered  de  bene  esse,  and  in  the  affidavit  of  service  of 
the  writ,  but  not  in  the  appearance  entered  by  the  plaintiff  according  to  the  statute, 
this  may,  on  application  to  the  court,  be  amended.     3  Wils.  49. 

•As  to  the  time  of  appearance, — ^If  on  defendant's  not  appearing  to  a  writ  of  Easter 
lerm,  plaintiff  files  common  bail  as  of  Trinity  term,  the  cause  is  out  of  court,  and 
judgment  must  be  set  aside.     Edgar  v.  Farmer,  T.  8  Geo.  2.     B.  R.  H.  138. 

[*]lfan  attorney  of  B.  R.  or  C.  B.  accepts  a  warrant  (or  undertakes  to 
appear,  Mod*  Ca.  8G.)  or  subscribes  a  process  or  warrant  to  make  an  appear- 
ance, and  docs  not  enter  an  appearance  accordingly,  he  shall  be  subject  to 
an  attachment,  orto  be  erased  out  of  the  roll,  and  the  party  cannot  counter- 
mand appearance  after  retainer.     Ord.  Compl.  Att.  292,  293. 

If  the  party  afterwards  countermands  the  warrant,  the  attorney  shall  be 
cmnpellable  to  enter  an  appearance.     Pr.  R.  38. 

But  if  there  are  several  defendants,  the  attorney  is  bound  only  to  appear 
for  such  of  them  as  give  him  authority.     Pr.  R.  39.   I  Sal.  87. 

If  upon  an  arrest,  the  sheriff  takes  surety  for  appearance,  and  the  party 
does  not  appear,  the  she  riff  may  be  amerced,  on  a  rule  being  given  to  bring 
in  the  body;  and  so  ioiics  qiioiies*     Comp.  Att*  311. 

But  the  usual  way  is  to  assign  the  bail-bond  to  the  party.  Vide  Bail, 
•(K.  5.) 

And  now,  by  the  elat.  4  &  5  Ann.  IG.  if,  on  an  arrest  by  process  from  the 
courts  at  Westminster,  the  sheriff,  &c.  takes  bail,  he,  at  the  request  and 
costs  of  the  plaintiff,  shall  assign  to  him  the  bail-bond,  &c.  by  indorsing  it 
under  his  hand  and  seal  in  the  presence  of  two  witnesses,  which  maybe 
done  without  stamp,  ifstampt  before  put  in  suit ;  and  if  such  bond  be  forfeit- 
ed, the  plaintiff  may  sue  it  in  his  own  name,  and  the  court  may,  by  rule  or 
rules  of  court,  give  such  relief  to  the  plaintiff  or  defendant  in  the  original 
action,  or  to  the  bail,  as  is  reasonable ;  which  rule  shall  be  in  the  nature  of  a 
defeasance  to  the  bail-bond. 

But  an  action  upon  the  case  does  not  lie  against  the  sheriff  for  a  false 
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T^tom ;  for  lie  tt  ^smnpeUsUe  to  accept  Ml  by  t^  sUt,  23  H.  e.  1 0.  R.  2. 
Sud.  60.      1  Sid.  33.   439.  R.  I  Rol.   03. 1.    50.  807.  1.  50.  R.  Noj.  39. 

If  the  plaintiflTdoes  not  take  an  assignment  of  (tie  baiUbond,  but  proceeds, 
bj  amerciameDt  of  the  sberiff,  to  enforce  the  appearance  of  the  defeodant, 
be  ought  to  give  4rf.  to  the  sheriff  to  make  a  return  of  the  writ,  and  if  he  re- 
turns ctpi  corpus^  or  reddidit  se^  he  shall  give  a  rule  to  (he  sheriff  to  have  his 
body  on  pain  of  405. ;  and  if  he  has  it  not,  he  may  have  an  habtas  corpus^ 
upon  which  the  sheriff  can  return  nothing,  (if  he  has  not  the  body,)  but 
languidus  mprisona^  and  tlien  shall  issue  a  duces  tecum  Hat  languidus  ;  if  the 
sheriff  does  not  return  theAabeas  cor/>7^^,  he  shall  be  amerced  ;  and  so  lotics 
mioiiesj  and  the  amerciaments  may  be  es(reated  into  the  crown  office,  and 
from  thence  into  the  exchequer.     Compl.  Alt.  31  ],     Vide  Bail,  (K  5.) 

But  after  the  estreat  oftlie  amerciamcats,  Ibey  may  be  compounded  or 
dkcharged,  upon  motion  in  the  ezcliequer,  and  a  certificate  of  the  plaintifl's 
attorney  that  the  debt  is  snlistfied.     1  Sal.  54. 

Effect  of  a  tide  to  9iay  p^HKecdinffB. — ^Where  a  rule  to  set  aside  proceedings 
Ibr  nr^ularBtyy  and  to  stay  proceedings  in  the  mean  time,  is  obtained ;  the  pro- 
ceedings are  mispended  for  all  purposes  tiH  the  rule  13  discharged.  4  T.  R. 
176. 

Waiver  oj  irrtgtdariHea, — If  a  defendant  is  served  with  process  by  a  wrong 
christian  name,  and  afterwards  the  plaintiff  enter  an  appearance  for  him,  and  senre 
lum  with  notice  ci  declaration  by  his  right  name,  and  proceed  to  judgment  and 
execution,  the  court  wfll  not  set  aside  the  proceedings  for  irregularity,  on  the  ground 
tet  the  defendant  never  appeared,  [^jbecause  he  ought  to  have  pleaded  such  mis- 
JKMiier  im  aboteasent.  %  East,  1/67. :  leare  however  was  given  to  defend,  on  pay- 
ment of  costs,  the  party  swearing  to  a  niatake  of  tbfi  practice  and  to  merits. 
Ibid. 

So,  if  the  copy  of  laiiiat  served  is  only  to  answer  A.  without  saying  in  a  plea 
of  trespass,  or  showing  any  cause  of  action,  and  defendant  takes  the  declaration 
out  of  the  office,  it  amounts  to  an  appearance,  which  is  a  waiver  of  the  defect  in 
Ihe  proces8.     Caswall  v.  Martin,  P.  10  Geo.  2.     B.  R.  H.  369. 

BuLif  the  plaintiff's  name  IB  omitted  in  the  writ,  defendant  may  at  any  time  ap- 
ply to  set  aside  proceedings,  for  it  is  no  process  at  all ;  otherwise,  if  service  of 
wiit  is  im^lar  only,  for  there  he  must  apply  as  soon  as  possible  after  notice. 
Thomaon  v.  Browne,  T.  10  &  11  Geo.  2.     Andr.  16. 

Appearance  entered  by  plaintiff,  does  not  cure  process  being  served  on  a  wrong 
persoo.     Barnes,  406. 

T%e  io$9of  n  bUl  may  he  mppKed. — ^It  appearing  that  the  bill  in  a  penal  action 
bad  been  taken  off  the  nie,  the  court  permitted  it  to  be  supplied  from  a  cc^y  taken 
by  die  plaintiff  himself.     8  T.  R.  476. 

OihermaiUrs. — For  the  better  distinguishing  by  whom  common  bail  shall  have 
been  filed,  it  is  ordered,  that ''  in.  all  cases  where  common  bail  shall  be  filed  by 
the  plaintiff  for  the  defendant  by  virtue  ^'  of  Uie  act,  these  words  shall  he  written 
OD  the  hail  piece,  viz.  *  filed  according  to  the  statute,'  or  words  to  the  like  effect." 
Tidd,  26S. ;  2  Str.  1027.  ;  C.  T.  207. 

And  where  the  plaintiff  files  common  bail  for  the  defendant,  on  any  day  between 
the  second  and  sixth  of  November,  and  he  is  in  other  respects  entitled  to  sign 
judgment,  it  is  signed  as  on  the  day  preceding  the  essoin  day  of  Michaelmas  term. 
Tidd^  268.     5  T.  R.  65, 

It  should  also  be  remembered,  that  by  the  statute  51  Geo.  3.  c.  124.  s.  2.  (con* 
tinned  by  the  57  Geo.  3.  c.  101.)  if  the  defendant,  on  being  personally  served  with 
the  summons  or  attachment  by  original,  do  not  appear  at  the  return  of  such  writ  or 
oftlie  tUstringaSy  as  the  case  may  be,  or  within  eight  days  aflerthe  return  thereof, 
the  pknotif^  upon  affidavit  being  made  and  filed  in  the  proper  court,  of  the  personal 
aerifee  of  «ucb  •ummons  or  attachment,  or  of  the  due  execution  of  such  disUingas^ 
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&c.,  may  enter  a  common  appearance  for  the  defendant,  and  proceed  thereon  as  if 
he  had  himself  entered  his  appearance.     Tidd.  269. 

And  hy  the  mutiny  acts,  a  common  appearance  may  he  entered  hy  the  plaintiff 
in  actions  against  volunteer  soldiers.     Tidd.  269. 

The  plaintiff's  attorney,  in  either  court,  may  enter  a  common  appearance,  or  ^e 
common  bail  for  the  defendant,  according  to  the  statute,  without  entering  or  filing  of 
record  any  memorandum  or  minute  of  the  defendant's  warrant,  pursuant  to  the  25th 
Geo.  3.  c.  180.     Tidd.  269. 

But  the  defendant's  attorney  must  not  plead  or  carry  on  any  further  proceedings  iii 
the  action,  until  such  memorandum  or  minute  shaJl  %ave  been  deitrered  to  the 
proper  officer,  to  be  entered  or  filed  of  record,  according  to  the  directions  of  the  ad. 
Ibid. 

(B  4.)  In  an  action  against  husband  and  wife. 

Service  of  husband  good  for  both,  and  plaintiff  may  enter  appearance  for 
both.     Barnes,  406.  412. 

In  an  action  against  a  husband  and  wife,  if  the  husband  be  taken  on  the 
capias  or  exigent  out  of  B.  R.,  be  shall  remain  in  prison  till  bail  given  for 
himself  and  his  wife.     1  Rol.  583. 1.  7.  20.     1  Sal.  1 15« 

So,  if  he  appears  on  the  exigent.     1  Rol.  58S.  1.  5.     R.  Cro.  El.  370* 

So,  if  he  appears  on  the  original.     1  Rol.  583.  U  IS. 

So,  if  the  husband  is  arrested  on  a  lalilaL  1  Rol.  585.  1.  30.  Pr,  Reg.  66* 

i*}Andifthe  husband  be  an  attorney,  &c.,  be  cannot  appear  in  persoa 
put  in  bail  for  his  wife,  but  he  ought  to  put  in  bail  for  himself  and  bis- 
wife ;  for  he  shall  not  have  privilege  in  an  action  against  him  and  his  wife» 
R.  1  Rol.  580. 1.  45.     Vide  Attorney,  (B  17.> 

Soy  if  the  action  b^  against  husband  and  wife  as  executrix.  R.  Cro.  KV 
118.     1  Leo.  138. 

So  also,  in  an  action  against  husband  and  wife  in  C.  B.,  if  the  husband 
comes  in  upon  the  capias  or  exigent,  he  must  put  in  bail  for  his  wife.  Bro^ 
Default.  7.  Bro.  Baron  and  Feme,  5.  8.  37.  1  Rol.  583.  I.  10.  cont.  fot 
a  supersedeas  shall  go  for  the  husband,  and  he  shall  go  without  day  y  for  he 
cannot  answer  without  his  wtfe^  and  process  shall  continiie  against  her  tilt 
she  be  waived.  R.  ace.  for  the  appearance  of  the  husband  shall  not  be 
recorded^  nor  a  suptrsedeas  allowed  for  him,  till  he  gives  an  appearance  also 
for  bis  wife.     1  Leo.  1 38.     Cro.  El.  118.     R.  Hob.  179. 

So,  if  the  husband  be  taken  on  a  capias  or  exigent.  Bro.  Baron,  and 
Feme,  1.10.     R.  Cro.  Car.  58. 

So,  if  the  husband  be  outlawed  and  sue  a  charter  of  pardon  and  a  scire, 
facias  upon  \t  i  it  shall  not  be  allowed  without  his  wife.  Bro.  Baron  and 
Feme,  10.  19.     R.  Cro.  Car.  58. 

So,  in  an  action  against  husband  and  wife,  if  the  husband  appears  by  at- 
torney, he  shall  enter  an  appearance  for  both.  1  Brownl.  46.  Mod.  Ca.  86« 
I  Sal.  115. 

In  C.  B.  it  is  said,  that  if  husband  and  wife  be  joined  in  the  writ,  and  the  hus- 
band enter  an  appearance  for  himself  only,  the  plaintiff  cannot  aflerwards  sign  judg-o 
ment  for  want  of  a  plea,  without  making  a  demartd  of  a  plea.     H.  Bl.  235. 

So,  if  be  gives  bail,  he  shall  give  it  for  both.  Mod.  Ca.  17.  1  Vent.  49. 
1  Sal.  115. 

In  an  action  against  husband  and  wife,  if  the  wife  be  taken  on  the  capia^^ 
and  not  the  husband,  an  exigent  shall  issue  against  the  husband,  et  ideii%  dies 
datus  to  the  wife.  Bro.  Baron  and  Feme,  1  •  But  it  is  said  that  the  wife 
shall  go  without  day.  Ibid.  10.  11.  Vide  post.  (B  10.)  R«  2  Cro.  445« 
Cro.  C^r.  58.     Hut.  86.    Semb.  1  Vent.  49. 
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So,  if  the  wife  renders  herself  oo  the  exigent*    Cro.  Car.  58.  Hut,  86. 

So,  if  the  husband  was  before  in    custody,  and  the  wife  is  taken,  and 

nofi  tsi  inventus   returned  for  the  husband  ;  the   wife   shall  be   discharged 

upon  comniOQ  bail,  and  other  process  shall  go  against  the  husband  with  an 

iatm  ditslo  the  wife.     R.  1  Sal.  115. 

If  the  husband  and  wife  are  both  taken  upon  the  capias^  the  husband  onljr 
shall  be  comnnitted,  if  he  does  not  give  bail  for  himself  and  his  wife,  snd 
the  wife  shall  be  discharged.  Adm.  1  Lev.  1  •  Semb.  cont.  1  Vent.  49. 
Ace.   1  Lev.  216. 

If  the  husband  on  the  exigent  be  returned  oidlawedy  the  wife  shall  go 
without  day,  for  the  process  is  determined.     Cro.  Car.  58.     Hut.  86. 

If  the  process  continues  till  the  husband  is  outlawed,  and  the  wife  waived, 
and  she  be  taken  upon  process,  and  the  outlawry  of  the  wife  is  pardoned, 
but  of  the  husband  not,  she  shall  be  discharged  from  her  imprisonment.  Dy« 
^11.  b.     1  Sid.  21. 

r*J|f  tlie  husband  be  taken,  or  renders  himself  on  the  exigent,  and  the 
wife  is  returned  waived^   the  husband  shall  go  without  day.     Cro.  Car.  58» 

If  the  husband  and  wife  are  both  taken,  the  wife  shall  be  dischai^d, 
though  the  action  be  against  them  for  the  debt  of  the  wife  dum  soia^  and  she 
was  first  in  custody.     R.   1  Dev.  216. 

So,  if  both  are  taken  in  execution.     R.  1  Lev.  51. 
^   But  if  there  be  judgment  against  a  woman,  who  afterwards  marries,   exe- 
cution goes  against  the  wife  only,  and  she  shall  be  in  execution.     R.  2  Cro. 
323.     2  But.  80. 

So^  in  B.  R«  if  the  wife  be  arrested  and  not  the  husband,  the  husband  is 
not  compellable  by  the  course  of  the  court  to  appear  for  himself  and  his  wifew 
Per  Cur.  1  Rol.  583. 1.  30. 

So,  in  B.  R.  where  the  husband  is  compellable  by  the  course  of  the  court 
to  appear  for  himself  and  his  wife,  it  is  in  the  election  of  the  court  whether 
he  shall  be  compelled  to  give  bail  for  his  wife  ;  for  all  bails  are  in  thedis* 
cretion  of  the  court.     R.   1  Rol.  583.  I.  22. 

(B  5.)  At  what  time  the  appearance  ought  to  be  : — ^At  the  day 

of  the  returp  of  the  writ. 

The  defendant  ought  to  appear,  regularly,  at  the  return  pf  the  writ  or  pro- 
eess.     Co.  L.  1 35. 

And  if  he  does  not  appear  at  the  return  of  the  first  process,  he  may  at  the 
return  of  any  subsequent  process. 

By  rules  upon  thest.  4  &  5  W.  &  M.  2t.,  if  a  declaration  be  delifcred  to 
a  prisoner,  according  to  that  statute,  before  Meiis.  Pas,  or  Crast,  Animar.^ 
and  affidavit  of  it  filed  with  the  proper  secondary,  the  defendant  ought  to 
enter  bis  appearance  with  the  proper  officer  within  tea  days  after  Easter  or 
Michaelmas  term,  otherwise  upon  a  rule  given  to  appear  and  plead,  to  be 
expired  in  eight  days,  and  to  be  given  after  the  process  upon  which  he  waa 
taken  ia  returned,  and  on  a  copy  of  the  affidavit  produced  to  the  protlionota- 
ry,  and  a  certificate  that  no  appearance  is  entered,  judgment  shall  be  signed 
against  the  defendant..  Vide  post.  (C.  4. — £•  41.) — (Vide  Rules  and 
Orders  of  C.B.  114,  115.) 

So,  if  a  declaration  be  delivered  in  Hil.  or  Trin.  term,  or  upon  or  after 
M^ntm  Pas*  or  CraeU  Animar,  in  East,  or  Michr  term,  the  defendant  ought  to 
enter  his. appearance  within  two  days  before  the  essoign-day  of  the  next 
temu     Vide  Aulea  and  Orders  of  C.  B.  1 1 S. 
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SO)  in  replevin,  if  the  process  continues  till  a  plurits  iasues  out  of  chan- 
cery, u^on  which  the  sheriff  returns  in  bank,  property  claimed,  though  no 
day  is  given  by  this  writ  to  the  parties,  but  to  tne  sheriff  to  excuse  his  con- 
tempt in  not  executing  the  writ  before,  yet  the  parties  may  appear  :  other- 
wise, there  would  be  a  great  mischief;  for  there  is  no  other  subsequent 
process.     R.   1  RoK  58  M.  40.     Dub.  Dy.  246.  a. 

So,  if  a  plurits  was  returnable  in  Mich,  term,  and  nothing  is  done  till 
East.,  the  parties  may  then  appear  if  they  will.     1  Rol.  581.  1.  50. 

So,  if  after  a  pluries^  upon  which  the  sheriff  does  nothing,  an  attachment 
issues  to  the  coroners  against  the  sheriff,  and  they  return,  that  the  sheriff  is 
attached,  but  they  cannot  have  view  of  the  cattle,  for  [*Jwhich  shall  issue  a 
distringas  vicm  and  witherttam  of  the  defendant's  cattle  ;  the  defendant  may 
appear  on  the  withernam*     Cont.  Bro.  Jour.  70.  8-2.     Ace.  Dy.  1 89.  a. 

Though  the  very  day  of  the  return  of  the  writ  be  the  day  for  appearance. 
Dy.  269.  b. 

Yet,  it  is  sufficient,  if  the  defendant  or  tenant  appears  on  the  quarto  dit 
post*    Co.  L.  ]  35.  a. 

If  the  attorney  does  not  enter  common  bail  before  the  end  of  the  term 
in  which  he  appears,  he  shall  be  put  out  of  his  office.     Ruled  1  RoU  372. 

By  the  st.  5  &  6  W.  3.  21.  and  9  &  10  W.  3.  25.  s.  33.  the  defendant 
shall  cause  an  appearance  or  common  bail  to  be  entered  or  filed  within  eight 
days  after  the  return  of  the  process  on  which  he  is  arrested,  on  pain  of  51. 
to  the  plaintiff,  for  which  the  court  shall  award  judgment  immediately, 
whereon  the  plaintiff  may  take  out  execution. 

And  if  several  defendants  are  arrested,  and  one  of  them  appears,  and  the 
others  do  not  enter  their  appearance  within  eight  days,  judgment  for  the  5h 
shall  be  given  against  him  who  does  not  enter  his  appearance*  Per  C.  B. 
Pas.  8  Ann. 

But  if  none  of  the  defendants  enter  their  appearance  within  eight  days, 
judgment  shall  be  agains,t  all  only  for  one  51. ;  for  they  may  appear  jointly, 
and  it  shall  not  be  intended  they  would  do  otherwise.  R.  in  C.  B.  Pas. 
8  Ann. 

The  foUoioifig  is  the  pra^ctice. — Common  bail  may  be  filed,  or  a  common  appear- 
ance entered,  by  the  defendant  or  his  attorney,  or  by  the  plaintiff  according  to  the 
statute.     12  Geo.  1.  c.  29.     Tidd,  265. 

And  it  may  be  filed  or  entered  by  the  defendant  originally  or  in  consequence  of  a 
rule  of  court  or  judge's  order,  for  discharging  him  out  of  custody,  on  iiliag  pr  en- 
tering it.     Ibid.     1  Chit.  Rep.  282. 

In  the  king's  bench,  where  the  defendant  has  been  served  with  the  copy  of  a  bill 
or  Middlesex  or  other  process  thereon,  he  should  file  common  bail  at  the  return* 
of  it,  or  within  eiglit  days  afler  such  return,  which  are  reckoned  exclusively  ;  and 
Sunday  is  not  accounted  as  one  of  them.     Tidd,  265.     5  Geo.   8.  c.  27.      1 
Burr.  56. 

The  bail  are  entered  on  apiece  of  parchment  called  a  bail-piece,  which  is  stamp- 
ed  with  a  half-crown  stamp,  and  filed  with  die  clerk  of  the  common  b<aild  ;  who 
is  reqiyred  to  mark  the  bail-pieces  numerically  as  they  are  received.  Tidd,  265* 
48  Geo.  8.  c.  149.  55  Geo.  3.  c.  184.  R.  E.  30  Geo.  3.  K.  B.  3  T.  R. 
666. 

• 

The  defendant  having  been  served  with  a  copy  of  a  capias  or  other  process  by 
original  in  the  king's  bench,  should  enter  a  common  appearance  with  the  filacer  of* 
the  county  where  the  action  is  laid  within  eight  days  after  tiie  appearance  day,  qnar-- 
to  die  post  of  the  return  of  the  process.     Tidd,  265.     Imp.  K.  B.  592. 

In  the  common  pleas,  the  eight  days  are  reckoned  from  the  return  day,  and  not 
from  the  qmrto  die  post  of  the  return  writ.    Imp.  C.  P.  216,  17. 
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And  t}ie  appearance  is  enterad  with  the  fihuser  of  the  eountj  to  which  the  writ 
13  ^rtetad^upon  arpr^tcipe  or  note  of  appeantnce  being  made  out  and  deKvered  to 
him  OQ  unstamped  paper,  which  he  enters  in  a  book  kept  for  that  purpose.  Imp. 
C.  P.  216. 

And  at  the  time  of  filing  common  bail  or  entering  an  appearance,  the  defendant's 
attorney  should  deliver  to  the  officer  with  whom  it  is  filed  or  entered,  a  memorandum 
or  minute  of  his  warrant  duly  stamped.     Tidd,  265. 

In  an  action  against  husband  and  wife  when  the  husband  alone  has  been 
[*1arre9ted,  specisJ  bail  may  justify  for  him  only  on  his  filing  common'  bail  for  his 
nifc.     1  Chit.  Rep.  75. 

But  when  tiie  husband  alone  has  been  served  with  "process,  he  ought  regularly 
to  file  common  bail  or  enter  an  appearance  for  himself  and  his  wife.  Tidu,  266^ 
Barnes,  412. 

Yet,  where  he  entered  an  appearance  for  himself  only,  the  court  of  common 
pleas  held  it  to  be  so  far  regular  as  that  the  plaintiif  could  not  sign  judgment  witli* 
out  demanding  a  plea.     1  H.  B.  235. 

And  where,  in  a  similar  case,  an  appearance  was  entered  for  the  htif;hand  only 
by  bis  attorney,  who  expressly  disclaimed  any  interference  for  the  wife,  and  the  lot*' 
ter  not  appearing,  an  appearance  was  entered  for  her  by  tho  plaintiff  according  to 
the  statute,  upon  which  the  plaintiff  declared  against  the  husband  and  wife  jointly, 
and  the  former  pleaded  for  himself  only ;  the  court  of  exchequer  heldy  that  an  in« 
teriocutory  judgment  signed  against  both  for  want  of  a  joint  plea  was  rcgukuk  Tidd, 
266. 

Before  the  statute  12  Geo.  2.  c.  29.  common  ball  coufd  only  have  been  fil- 
ed or  a  common  c^pearance  entered  by  the  defendant  or  hi^  attorney.  Ibid. 
267. 

Bui  now  by  that  statute,  as  altered  by  the  5  Geo.  2.  c.  27.  '*  if  the  defendant 
having  been  served  with  process,  shall  not  appear  nt  the  return  thoreof  or  within 
eight  days  after  such  return,  the  plaintiff  upon  affidavit  of  the  service  of  such  pro- 
cess made  before  a  judge  or  commissioner  of  the  court  for  taking  affidavits,  or  be- 
fore the  proper  officer  for  entering  common  appearances,  or  his  deputy,  (and  which 
affidavit  shall  be  filed  gratis^},  may  enter  a  common  appearance,  or  file  common 
bail  for  the  defendant,  and  proceed  thereon,  as  if  such  defendant  had  entered  hi9 
appearance  or  filed  common  bail." 

The  affidavit  required  by  these  statutes  cannot  in  the  king's  bench  be  taken  be-« 
fore  a  commissioner  who  is  concerned  as  attorney  for  the  plaiatiHT;  but  in  the  corn- 
moo  pleas,  ii  is  otherwise.     Tidd,  267. 

Azid  in  the  latter  court,  a  common  appearance  cannot  be  entered  by  the  piain-* 
t^till  the  ninth  day  after  the  return  of  the  writ;  the  defendant  having  all  the  eighth 
te  enter  it.     Ibid. 

Common  bail  however  should  bo  filqd,  or  a  common  appearance  entered,  by  the 
plaintiff  for  the  defendant,  of  the  term  in  which  the  writ  is  returnable  or  before  the 
qaarfo  die  post  of  the  first  return  of  the  following  term,  it  being  bolden  that  till 
then  common  bail  may  be  filed  or  an  appearance  entered  as  of  the  preceding  term. 
Ti«Jd,  267.  Ca.  U  Hard.  138.  Imp.  K.  B.  561.  2  T.  R.  719.  «  East,  314. 
And  it  cannot  be  filed  or  entered  by  the  plaintiff  in  a  subsequent  term.     2  T«  R« 

710. 

Tfiou^h  if  judgment  has  been  irregularly  signed  v.  ithout  filing  commoif  bail  tot 
ftc  d^icndaut  accordintij  to  the  statute,  till  after  the  term  succeeding  that  in  which 
the  writ  was  rcluniabie,  and  ailer  the  judgment  itself  has  been  entered  up,  yet 
Tiie  defendant  having  given  a  cognovit  is  estopp-^d  from  objcctinor  to  the  irregularity^ 
if  fi^  pIsurUiirhas  i'lhd  common  bail  nunc  pro  Iujlc  beRiiu  the  time  of  making  thm 
•vjection.      7  T.  H.  206.     Tidd,  293.  '  ^ 

If  the  defendant  be  sued  by  a  wrong  name  an.^  do  not  appear,  the  plamtiffcart^ 
i^A  rccliiV  the  mi-^tuke  by  appearing  for  him  in  his  rii-iit  name  according  to 
tfe  stiiuic.     Tiddf  2GS.     3  T.  R.  611.     2  N.  R.  132.  accord.     1   B.  5t  P.  105. 
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Nor  can  he  appear  for  him  in  the  name  by  which  he  is  sued,  and  aAerwards  die* 
clare  against  him  in  his  right  name.  Tidd,  26S.  10  East,  328.  11  East,  225. 
Vide  3  M.  &  S.  250. 

But  in  the  common  pleas,  if  the  writ  and  declaration  be  against  the  defendant  in 
his  right  name,  an  appearance  entered  for  him  by  the  plaintiff  according  to  the 
statute  in  a  wrong  name,  may  be  amended.     3  Wils.  49.     Tidd,  268. 

[*]By  accepting  the  declaration,  the  want  of  having  entered  an  appearance  is 
waived.     1  N.  R.  309. 

(B  6.)  When  at  the  day  by  the  rolL 

And  if  the  sberifTdoes  not  return  his  writ,  the  defendant  may  appear  gra- 
tis by  the  roll,  if  he  be  in  danger,  otherwise  to  lose  his  inheritance.  1  Rol. 
^83.1.  10.     Co.  L.  135.  a. 

As,  in  a  sequatur  suo  periculo  against  a  vouchee,  he  may  appear,  though 
the  writ  is  not  returned:  for  otherwise  he  will  lose  ki  value.  1  Rol.  582.  1. 
12*     Bro.  Journ.  93. 

So,  in  zpracipt  quod  reddat^&c*     Bro.  JouriK  K 

So,  in  an  appeal. 

So,  where  the  defendant  is  to  have  corporal  pain  if  he  does  not  appear* 
t  Rol.  582.  L22.  Bro.  Jour.  48.  51.  64.  93.  Bro.  Averment  cont.  Ret. 
Vic.     Co.  L.  135.  a.  • 

So,  where  a  defendant  gives  a  bond  or  surety  for  his  appearance,  he  shalh 
appear,  though  the  writhe  not  returned  ;  and  there  shall  be  a  special  entry 
upon  the  record,  that  he  appears  for  the  indemnity  of  himself  and  bis  bail. 
R.  1  Leo.  90.  [Vide  1  Wils.  39  J 

So,  if  the  court  does  not  sit,  or  tne  justices  do  not  come.  1  Leo.  90. 

And  the  ancient  course  was  to  enter  the  writ  upon  the  roll,  and  then  the 
defendant  might  appear  at  the  day  by  the  roll.     1  Sal.  64. 

So,  where  the  defendant  will  have  other  damage,  if  he  does  not  appear, 
be  may  appear  at  the  day  by  the  roll :  as,  in  trespass,  after  an  exigent  award- 
ed, the  defendant  may  appear  at  the  day  by  the  roll,  though  the  exigent  be 
not  returned.     1  Rol.  582.  I.  25. 

So,  to  a  return  of  toitkernam  in  a  horn  rcpUgiandb,     Sal.  583. 

So,  in  an  audita  querela^  if  it  be  returned  mAtV,  &c,     1  Rol.  582.  I.  35. 

So,  in  debt,  if  it  be  not  returned,  for  fear  of  a  capias,  i  Rol.  582.  I.  37. 
Sah.583. 

Op,  tfit  be  returned  nihil,  &c.     1  Rol.  582. 1.  40. 

But  the  plaintiff  is  not  obliged  to  count  against  him,  when  he  appears 
gratis  at  the  day  by  the  roll  to  an  original.  1  Rol.  582.  1.  39.  Bro.  Jour.. 
18.  25.     Bro.  Averment  cont.  Ret.  Vic.  10.  28. 

Yet  if  the  sheriff  returns  7£y At/,  &c.  and  the  defendant  appears  contrary  to 
the  return  of  the  sheriff,  the  plaintiff  is  bound  to  count  against  him.      Semb*. 
Bro.  Averment  cont.  Ret.  Vic.  1.11.     Bro.  Default,  67.^ 

But  where  the  defendant  will  lose  nothing,  he  cannot  appear  at  the  day  by 
the  roll,  if  the  writ  be  not  returned  ;  as,  if  a  defendant  outlawed  be  pardon- 
ed, and  sues  a  scire  facias  against  the  plaintiff,  which  is  r.ot  returned  ;  the 
plaintiff  shall  not  appear  at  the  day  by  the  roll,  for  he  loses  nothing.  1  RoF. 
58^..!.  15.     Bro.  Averment  cont.  Ret.  Vic.  26. 

So,  in  a  scire  facias  against  the  garnishee,  he  shall  not  appear  at  the  day 
by  the  roll,  if  the  sheriff  returns  nihil,  &ic.  for  he  bhall  lose  nothing.  1  Rol.- 
582.  I.  27. 

So,  in  error,  if  the  sheriff  does  not  return  a  scirefacias,  or  rctutns  a  iardc^ 
&c.     Bro.  Jour.  4C.     Bro.  Default,  C4. 
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ISo,  in  a  second  deliveraDce.     Bro.  Averment  cont.     Reh  Vic.  28. 
So,  where  the  defendant  will  lose  nothing  but  issnes.     Bro.  Averment 
cont.     Ret.  Vic.  12.     Semb.  cont.  21.     Ace.  Bro.  Default,' 41.  Cont.  64. 
pJA^nd  it  is  said  cont.  that  the  defendant  may  appear  at  the  daj  bv  the  roH 
when  he  shall  lose  issues.     Co.  L.  135.  a. 

So,  the  defendai)!  may  appear  at  the  day  by  the  roll,  when  he  will  hav« 
damage  otherwise,  though  the  writ  was  not  served;  as,  if  a  man  sues  exe- 
cution on  a  statute^  and  the  conusor  sues  an  audita  querela  upon  the  acquit- 
tance of  the  conusee  which  is  not  served,  but  the  conusee  prays  execution  ; 
he  ought  to  answer  to  the  acquittance  at  the  day  by  the  roll,'  though  the  audita 
querela  was  not  served.     1  Kol.  SB2^  G. 

So,  in  audiia  querela  after  release  of  a  judgment  in  trespass.  Cont.  Bro« 
Jour.  51.     Semb.  ace.  Bro.  Averment  cont.  Ret.  Vic.  25.  t 

So,  in  a  scire  facias  upon  a  recovery  in  annuity  where  nihil  is  returned, 
the  defendant  may  appear  at  the  day  by  the  roll ;  for  otherwise,  upon  thtf 
first  RtAii  there  shall  be  execution  against  him.  Bro.  Averment  cont.  Ret. 
Vic.  20,  ^U 

So,  The  defendant  may  appear,  if  the  sheriiT  returns  the  writ  iatde.  1  Rol, 
582. 1.  20. 

Or,  if  he  returns  nihH  per  quod  summoniri potest.     1  Rol.  582.  I.  35# 

Or,  mandaxi  ballivo  qui  nihil  inde  fecit.     1  Rol.  582.  I.  43. 

So,  if  he  returns  won  eW  invent.  Bro.  Default,  17, 

Ovy  Itinguidus  in  prisona.     Bro.  Jour,  2^ 

(B  7.)  When  a  man,  who  appears  to  one  process,  shall  answer 

to  another. 

If  the  defendant  be  taken  on  a  capias^  and  comes  in  by  cepi  corpus  to  one 
writ,  and  has  a  day  by  distress  to  two  other  writs,  he  ought  to  answer  to  the 
writs  in  which  he  has  day  by  distress.     1  Rol.  520.  1.  33. 

So,  if  he  come»  in  on  a  cepi  corpus,  he  ought  to  aoswer  to  an  action  of 
another  person  there  depending.     1  RoL  588.  I.  30. 

So,  if  a  man  be  brought  in  by  habeas  corpus  out  of  the  Fleet  to  C.  B.  he 
Aha/I  answer  to  an  action  there  depending.  1  Rol.  588.  1.  35.  Vide  ante^ 
(B.  3.) 

SOy  if  he  be  brought  in  by  habeas  corpus  out  of  B.  R.     1  Rol.  588.  1.  40. 

<B  8.)  When  not. 

But  if  the  defendant  appears  gratis  to  one  action  in  B.  R.  he  need  not  an-r 
swer  to  another  action  there  depending.     1  Rol.  580.  I.  35* 

So,  if  be  appears  on  a  habeas  corpus  upon  pretence  of  privilege,  he  need 
not  answer  to  an  action  there  dependin;^  against  him ;  for  he  ought  to  be  dis* 
charged  or  remanded.     1  Rol.  588.  1.  45. 

So,  if  he  appears  to  a  bad  process,  as  to  a  capias,  where  a  distringas  lies, 
and  no  capias^  he  need  no(  answer.  Bro.  Default,  1 1^  Cont,  per  Need« 
ham,  Bro.  Jour.  3G. 

(B  9.)  When  one  defendant,  wha  appears,  shall  answer  with- 
out the  other. 

Tn  persona]  actions  against  several,  if  one  defendant  appears,  and  the  other 
makes  default,  he  who  appears  shall  make  answer  without  the  other. 

f*^]And  if  one  only  appears  and  files  bail,  and  the  other  not,  and  the  plain* 
iiffproceeds  against  both,  it  will  be  error.  R*  2  Rol.  46. 
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^{}tj  if  bail  be  omitted  by  the  other,  through  covin,  it  shall  be  amended. 
2  Rol.  46. 

So,  ill  ejectment  of  ward,  or  ravishment  of  ward  ;  for  those  aro  in  the  na- 
ture of  trespass.    }  Rol.  589.  J.  15« 

(B  10.)  When  not. 

But  in  all  real  actions  where  the  process  is  by  attachment  and  distress,  if 
one  appears,  he  shall  not  be  put  to  answer  till  the  other  also  appears  (ex- 
cept where  the  process  is  determined  against  the  other);  for  he  who  does  not 
appear  shall  not  loee  his  freehold  by  the  plea  of  the  other.  1  Rol.  589.  I.  35* 

As,  in  a  quod  permitlat  against  two.     1  Rol.  589.  1.  40. 

So,  in  a  pracipe  quod  reddat  against  two,  the  one  who  appears  shall  not  be 
put  to  answer  till  after  the  return  of  the  grand  cape,     1  Rol.  589.  1.  5. 

So,  in  debt  against  husband  and  wife,  if  the  husband  appears,  and  the  wife 
flakes  default,  the  husband  shall  not  be  put  to  answer,  but  the  process  shall 
continue  against  (he  wife,  and  diem  dies  be  given  to  the  husband.  R.  1  Rol. 
589,  1.  30.     Vide  ante,  (B.  4.) 

So,  in  trespass  against  husband  and  wife.  Semb.  cont.  1  Rol.  589. 1.  30. 
But  there  the  process  was  discontinued  against  the  wife. 

So,  if  the  wife  appears  and  the  husband  makes  default,  she  shall  not  an<? 
swer  without  her  husband.     1  Rol.  589.  I.  27.     1  Sal.  115. 

So,  if  (he  husband  is  outlawed  and  the  wife  waived,  and  the  wife  is  taken 
and  produces  a  charter  of  pardon,  the  pardon  shall  not  be  allowed  ;  for  she 
pannot  have  a  scire  facias  wi(hout  her  husband  against  the  plaintiff  to  force 
him  to  declare  against  them,  and  the  pardon  is  conditional  si  staret  recta  in 
curia,     R.  Dy.  271.  b. 

But,  if  process  be  against  husband  and  wife,  who  appear  on  the  exigent, 
but  the  husband  refuses  bail  for  himself  and  bis  wife  ;  the  wife  alone  may 
inake  an  attorney  to  appear  for  her,  to  avoid  being  waived.  Dy,  271.  b.  in 
Biarg. 

If  there  is  process  against  two,  on  a  joint  cause  of  action,  and  one  only  appears, 
the  other  mu«t  be  outlawed  before  there  can  be  further  proceedings.     Str.  473. 

f  (B  11.)  Default  of  appearance. 

If  the  plaintiff  or  dcmandadt,  tenant  or  defendant,  does  not  appear  in 
court  at  the  return  of  every  process,  or  at  every  continuance,  it  shall  be  a 
default.     Co,  L.  259.  b. 

And  the  general  rule  is,  that  where  by  the  writ^each  party  has  a  day  in  court, 
and  the  defendant  may  be  damnified  by  not  appearing,  he  may  appear  and  demand 
tlie  plaintiff,  and  this  even  though  tlie  writ  be  not  returned  as  on  a  capiasy  exigent^ 
or  distringas  or  recordari  facias  loquelam,     1  T.  R.  373. 

Or,  if  he  does  not  cast  an  essoign  when  he  may  ;  for  that  excuses  his  ap* 
pcaring  till  thb  day  to  which  the  essoign  is  adjourned. 

Default  may  be  before  or  after  appearance. 

If  default  be  before  appearance  in  all  j^rcBci^ve'^  qvod  reddat,  a  grand  cape 
issues  -,  and  at  the  return,  if  the  tenant  docs  not  save  or  excuse  his  default, 
he  shall  lose  the  land.     Mod.  Ca.  4.     Lut.  861.     Vide  Process,  (D.  4.) 

So,  if  he  does  not  save  bis  default  at  the  return  of  the  grand  distress  ; 

f*]rthcre  process  is  by  summons,  attachment,  and  distress.     Vide   Mod. 
:a.  8. 

Default  after  appearance  is,  where  the  tenant  or  defendant  does  not  ap- 
pear at  the  day  given  by  the  court,  or  at  any  return  oimes^ne  process. 

If  he  appears,  andailerwards,  being  demanded  by  the  court  the  same  day, 
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wiU  not  appear  ;  it  will  be  a  departure  ib  despite  of  the  court,  apoo  which 
there  sball  be  judgment  against  him  immediately.     Mod.  Ca.  8. 

So,  if  the  demandant  imparls  generallj,  and  the  defendant  does  not  ap- 
pear  at  any  time  when  he  is  demanded  in  the  same  term,  it  shall  be  a  de- 
parture in  despite  of  the  court ;  for  the  whole  term  is  but  one  day.  Sho. 
22.66. 

So,  if  an  imparlance  be  to  a  day  certain  in  the  same  term,  and  the  defen- 
dant does  not  appear  at  the  day.     Mod.  Ca.  8.     Sho.  66. 

So,  if  the  tenant  makes  default  at  the  return  of  the  process,  or  day  given 
by  continuance  to  another  term,  in  all  prmeipe^B  quod  reddat,  a  pclit  cape 
goes,  and  if  he  does  not  then  save  his  default,  there  shall  be  judgment  final. 
Mod.  Ca.  4. 

Or  the  demandant  may  waive  the  default  and  proceed  by  other  process* 
Mod.  Ca.  4.     1  SaU2]7. 

So,  in  a  prctcipe  quodfaciatj  ^c*  there  shall  be  a  distringas  ad  auditndum 
judicium*     Mod.  Ca.  8. 

So,  in  annuity;  for  though  it  be  a  personal,  in  the  process  it  participates 
of  the  nature  of  real  action.     Mod.  Ca.  8. 

But  in  all  personal  actions,  upon  a  default  after  declaration,  before  issue^ 
there  shall  be  a  final  judgment  against  t|ie  defendant.  M^.  Ca.  8.  Sho.  65* 
1  Sal.  216. 

So,  after  issue  upon  the  second  default,  by  the  slat.  Marlb.  13.  &  W.  2* 

27.  R.  lSaK216. 

« 

(B  12.)  Of  what  effect  it  shall  be. 

When  a  default  shall  be  excused,  vide  infra. 

When  the  default  of  one  shall  be  the  default  of  another,  vide,  when  the 
nonsuit  of  one  shall  be  the  nonsuit  of  another,  post,  (X.  5.) 

When  the  plaintiff  shall  be  nonsuited  upon  his  default,  vide  post,  (X* 
lykc.) 

When  an  inquest  shall  be  taken  by  default,  vide  Enquest,  (E.) 

When  judgment  shall  be  on  default,  vide  post,  (Y.  1.)  for  judgment  on 
default  in  personal  actions :  and  vide  ante,  (B.  11.)  for  judgment  in  real 
actions  and  in  process. 

The  tenant  may  save  his  default  by  waging  his  law  of  non-summons,  d$ 
^uovide  Abatement,  (H.  bS.-^h  26.) 

Or  by  excuse,  that  he  was  in  prison. 

By  tempest,  inundation  of  water,  or  bridge  broken. 

But  in  personal  actions  the  defendant  can  never  save  his  default.  1 
Sal,  217. 

m 

(C)  COUNT. 
(C  1.)  To  whom  a  declaration  shall  be  delivered. 

The  first  act,  after  the  appearance  of  the  parties,  &c.  is,  that  the  party 
suing  shall  count.     Th.  D.  I.  10.  S.  5. 

In  B.  R.  the  course  is,  that  the  plaintiflf's  attorney  delivers  his  declaration 
to  the  defendant's  attorney,  who  makes  a  copy  of  it,  and  then  redelivers  it, 
when  his  answer  is  required.     Comp.  Att.  314. 

I'^JIn  C.  B.   the  plaintifi's  attorney  makes  a  copy  of  the  declaration,  and 
ivers  this  to  the  defendant  or  his  attorney.     (Vide  Comp.  Att.  314.). 
The  delivery  q(  the  deckumUon  ta  the  act,  not  of  the  court,  but  of  the  party. 
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Where  a  defendant  keeps  out  of  the  way  to  avoid  service  of  process,  and  a  no- 
tice of  declaration  is  sent  to  him  in  a  letter  by  the  post,  which  is  returned  opened 
and  marked  "  refused ;"  this  isfsufficient  service.     1  Mars.  8.     6  Taunt  186. 

It  is  well  delivered  only  from  the  time  of  notice.     Barnes,  227. 

And  if  he  does  not  know  where  the  attorney  or  clerk  of  the  defendant 
may  be  found,  he  may  deliver  it  in  the  prothonotary's  office.  2  Mod.  Ca. 
379. 

Or,  if  the  defendant's  attorney  refuses  to  pay  for  the  declaration,  a  deliv- 
ery in  the  ofBce  with  notice  to  the  attorney,  is  sufficient.     2  Mod.  Ca.  379. 

In  B.  R.,  on  special  or  common  bail  filed,  and  notice  given,  plaintifTs  attor- 
ney shall  deliver  declaration  to  defendant's  attorney,  who  shall  pay  for  it ;  if  he  re- 
fuses to  pay,  or  his  habitation  is  not  known,  plaintiff's  attorney  may  leave  it  in 
the  office  with  the  clerk  of  the  declaration,  and  give  notice  ;  and  such  delivery  is 
good  from  the  notice.     General  rule  of  Trin.  11  Geo.  3.     2  Ld.  Raym.  1407. 

But  where  the  defendant's  place  of  residence  is  known,  the  declaration  must  be 
delivered  not  filed.     7  T.  R.  26. 

And  though  the  defendant  (served  with  process,)  cannot  be  found,  and  though  his 
abode  is  unknown,  yet  affixing  declaration  in  office  will  not  be  good  service,  un- 
less by  leave  of  the  court     5  Taunt.  777. 

InC-  B.  notice  of  declaration  is  only  required  kt  actions  not  bailable.  2  B.  & 
P.  42.  % 

And  personal  sen'ice  of  a  declaration  being  filed,  is  not  necessary  where  bail  is 
put  in.     3  Wils.  147.     2  Blk.  725. 

A  communication  to  the  defendant  and  his  attorney,  that  a  declaration  was  stuck 
up  in  the  office,  is  sufficient,  without  service  at  the  last  place  of  abode.  1  N.  R. 
2T9. 

But  if  afler  due  search  the  defendant  cannot  be  found,  the  notice  of  declaration 
sjiould  be  served  at  his  last  place  of  abode,  if  known.     1  B.  &  P.  214. 

Notice  of  declaration  filed  in  chief,  cannot  be  given  until  afler  the  return-day  of 
(he  process.  4  Taunt.  818.  ;  sectu^  notice  of  declaration  filed  conditionally,  3 
Smith)  421.  3  Taunt.  401. ;  and  though  in  E.  B.  the  notice  must  be  given  afler 
ihe  writ  has  been  served,  12  East,  116. ;  yet  in  C.  B.  the  notice  and  writ  may  h^ 
served  together.     3  Taunt.  404. 

Motice  of  a  declaration  led  in  the  office,  must  specify  the  nature  of  the  actton 
in  technical  terms  ;  if  not,  judgment  shall  be  set  aside.  Graves  v.  Wise,  T.  31 
Geo.  2.     2  Wils.  84. 

But  it  need  not  state  the  damages  laid.     6  Taunt.  331. 

And  an  irregularity  in  the  notice  is  waived  by  taking  out  a  summons  to  stay  pro- 
ceedings on  the  bail  bond.     1  B.  &  P.  342. 

And  by  the  st.  4  &  5  W.  <^  M.  2I«,  if  the  defendant  be  detained  in  prison 
for  want  of  sureties  for  his  appearance,  the  plaintiff  may  cause  a  copy  of  the 
declaration  to  be  delivered  to  the  prisoner,  or  to  the  gaoler  in  whose  custo- 
dy be  is,  &c. 

So,  by  the  st.  8  &  9  W.  3.  27.,  if  the  defendant  be  a  prisoner  in  the  Fleet, 
the  plaintiff*,  after  filing  or  entering  a  declaration  with  the  proper  ofiicer^ 
may  deliver  a  copy  of  such  declaration  to  the  defendant  in  any  personal 
action,  or  to  the  turnkey  or  porter  of  the  Fleet  prison,  &c. 

So,  if  the  defendant  be  in  cuslodia  mareschaili,  the  plaintiff  may  file  a  biil^ 
and  then  deliver  a  declaration  to  the  turnkey.     1  Sal.  345. 

[^llfitbein  the  vacation,  ho  ought  also  to  make  an  entry  ia  the  mar- 
ihairs  book  at  his  office.      1  Sal.  345. 

If  the  declaration  is  not  delivered  to  the  turnkey  (defendant  being  in  pnson>,  a 
supersedeas  shall  be  granted,  though  the  declaration  was  lefl  in  the  office.  Green^ 
house  V.  Cleever,  M.  8  Geo. ;  Str.  474. 

A  deelaration  must  be  served  on  a  prisoner,  or  lefl  with  the  turnkey,  tboij^h  h^ 
has  appeared  by  attorney.     2  Bl]||u  79$. 

f*2Q] 
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If  dejendant  served  with  process  whilst  at  laige,  hecomes  afterwards  prisoner, 
!ihe  declaratioQ  must  he  delivered  to  the  turnkey.     Barnes,  392. 

Bjthe  statute  4  &  5  W.  &  M.  c.  21.,  where  a  defendant  is  in  actual  custo^Jj,  the 
decIara:don  in  the  suit  in  which  he  has  been  arrested,  must  be  delivered,  either  to 
lini»elf  personally,  or  to  the  gaoler.  The  statute  not  having  provided  for  the  case, 
where  the  plaintifl^  at  whose  suit  he  is  in  custody,  has  served  him  with  process  in  a 
subsequent  action  for  a  difllerent  cause,  the  declaration  in  that  action  may  be  filed. 

1  T.  R.  191. 

The  original  declaration,  and  not  a  copy,  must  be  led  at  the  prison.     Barnes, 434. 

if  the  copy  of  the  declaration  delivered  varies  materiaHy  from  the  origi- 
nal, that  shall  not  be  to  the  prejudice  of  the  defendant  but  of  the  plaintiff; 
for  his  attorney  was  paid  for  it.     C.  Alf.  298. 

If  after  imparlance  the  plaintiff  delivers  a  new  declaration  variant  and 
more  correct  than  the  first ;  that  does  not  avail :  for  the  judgment  shall  be 
on  the  first.     R.  Cro.  El.  507. 

A.  declaration  cannot  be  delivered  against  one  of  two  defendants,  until  both  appear. 

2  BTk.  759. 

In  an  action  of  debt  on  simple  contract  against  A.  &  B.,  the  service  of  notice  of 
declaration  on  A.,  before  an  appearance  is  entered  for  B.,  is  a  nulUty,  and  A.  need 
not  notice  the  irregularity  till  judgment  is  signed  against  him.     Forresty  31. 

A  defendant  who  has  surrendered  on  the  fugitive-act,  cannot  be  charged  with  de- 
clacation.     Barnes,  380^ 

On  process  by  husband,  declaration  by  the  bye  cannot  be  delivered  at  the  suit  of 
hushend  and  wife.  Barnes,  337. 

Defendant  is  arrested  by  plaintifi^  as  executor,  who  finds  his  action  wrong,  makes 
new  affidavit  for  bail,  and  charges  defendant  with  new  declaration  in  his  own  right; 
pn>ceedings  shall  be  set  aside.     Barnes,  391. 

(C  2.)  At  what  time. 

A  declaration  cannot  be  delivered  till  the  defendant  appears,  or  is  in  cus- 
tody.    Vide  ante,  (B  1 .) 

So,  a  declaration  shall  not  be  received,  or  delivered  (o  the  attorney,  before 
his  appearance  is  entered  with  the  filazer.  By  rule,  P.  24  Car.  2.  C.  B. 
(Vide  Rules  and  Orders  of  C.  B.  59.) 

After  appearance  the  plaintiff  ought  to  declare. 

The  plaintiff  is  not  bound  to  declare  before  the  defendant  is  completely  in  courts 
which,  in  a  bailable  action,  is  not  until  bail  have  justified.     5  T.  R.  372. 

The  court  will  not  (in  relation  to  the  process)  inquire  into  the  exact  time  of  the 
£iy  at  which  the  declaration  was  filed.  Therefore,  it  inay  be  filed  at  an  hour  pro 
Ttous  to  that  at  which  the  process  is  served.     1  T.  R.  191. 

The  plaintiff  may  declare  conditionally,  before  the  time  for  the  defendant's  ap- 
pearance has  expired,  but  not  afterwards.  2  T.  R.  719.  6  T.  R.  548 ;  whether 
the  action  be  bailable  or  not.     2  N.  R.  433. 

In  a  joint  action  against  several,  afler  the  appearance  of  one  served  with  separata 
ptocess,  a  declaration  cannot  be  delivered  conditionally  against  all.     2  N.  R.  231 . 

Notice  of  declaration  generally,  is  good  notice  of  a  declai*ation  filed  de  bene  esse. 
ft  T.  R.  77. 

[*]The  plaintiff  cannot  declare  in  chief  until  tlie  defendant  has  appeared,  or  com- 
mon bail  has  been  filed  for  htm  by  the  plaintiff.     2  T.  R.  719. 

The  original  plaintifi*  cannot,  in  any  case,  declare  by  tlie  bye,  before  he  has  de- 
clared in  chief.     6  T.  R.  158.  ;  7  T.  R.  80. 

Where  proceedings  are  by  bill,  and  the  defendant  be  in  court,  any  odier  plaintiff 
may  deliver  a  declaration  against  him  by  the  bye,  within  the  term  in  whiph  the  writ 
IS  returnable.      4  Burr.  2180. 

Declaration  by  the  bye  cannot  regularly  be  delivered  after  the  term  in  whicii  the 
viit  is  returnable.     Barnes,  346. 
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IThe  defendant  is  considered,  as  in  court  during  the  whole  of  the  term  in  which  he 
has  pleaded ;  therefore  a  declaration  by  the  bye,  delivered  duting  that  term,  though 
after  judgment  of  billa  casstUer  ti  eat  nne  die  on  the  plea  (here  in  abatement,)  is 
l^gular.     6  T.  R.  634. 

If  the  original  plaintiff  declare  by  the  bye,  before  he  has  declared  in  chief,  it  is 
only  an  irregularity ;  which,  therefore,  may  be  waived ;  as,  by  taking  the  declaration 
out  of  the  office.     3  East,  341. 

If  the  defendant  comes  in  upon  habeas  corpus  the  plaintiflT ought  to  declare 
in  two  terms,  otherwise  the  defendant  shall  be  discharged  on  common  bail. 
Mod.  Ca.  21. 

And  if  he  gives  bail  after  the  return  of  the  process,  and  not  upon  the  re- 
turn, he  cannot  by  rule  oblige  the  plaintitfto  declare  before.  .  Mod.  Ca.  21. 

8o,  if  a  prisoner  escapes  and  be  afllerwards  committed  on  the  st.  1  Ann. 
sess.  2.  6.,  the  plaintiff  may  declare  against  him  in  two  terms,  otherwise  the 
defendant  shall  be  discharged.     Mod.  Ca.  22.     2  Mod.  Ca.  306. 

A  prisoner  in  custody  of  the  sheriff  shall  be  discharged  on  common  bail  for  want  of 
declaring  in  due  time,  the  same  as  if  in  custody  of  the  marshal.     3  Burr.  144S. 

The  delivery  of  a  declaration  in  B.  R.  to  a  prisoner  in  the  fleet,  does  not  prevent 
a  supersedeas.     Barnes,  402« 

In  C.  B.  the  defendant  is  not  supersedeable  till  the  end  of  the  term  ader  that  in 
which  the  process  is  returnable.     2  Blk.  1242. 

There  must  be  exceptions  to  the  literal  meaning  of  every  rule,  where  tlio  letter 
would  work  an  injustice,  or  contradict  the  spirit  of  the  rule:  and,  therefore,  the  court 
refused  to  dischai^e  out  of  custody  for  want  of  proceeding  against  a  prisoner  within 
two  terms,  where  there  was  a  mistake  occasioned  by  two  being  of  the  same  sur- 
name.    LofR,  274. 

Two  defendants,  one  in  prison,  the  other  absconds,  and  proceedings  to  outlawry 
are  going  on,  the  court  will  grant  time  to  declare.     Barnes,  401.     . 

A  defendant  who  surrenders  himself  in  discharge  of  his  bail,  shall  be  discharged, 
for  want  *of  being  charged  in  custody  within  two  terms.     3  Burr.  1787. 

If  defendant  brings  habeas  corpus^  and  puts  in  bail  in  Trinity  term,  and  plaintiff 
does  not  deliver  declaration  till  Hilary  following,  defendant's  attorney  is  not  bound 
to  accept  it.     Hutton  v.  Stroubridge,  T.  116.  Str.  631. 

While  a  treaty  subsists  between  the  plaintiff  and  the  defendant,  a  prisoner,  the 

Slaintiff  is  not  obliged  to  declare  against  him  within  two  terms.     3  Wils.  455. ;  2  • 
\\k.  918. 
A  plaintiff  may  show  for  cause  against  a  supersedeas  issuing,  that  the  defendant 
has  sued  out  a  writ  of  Qrror  before  the  end  of  the  two  terms.     2  Wils.  380. 

A  defendant  in  custody  is  supersedeable,  if  final  judgment  is  not  signed  within 
throe  terms,  inclusive,  afler  declaration  delivered.     2  Blk.  759. 

Declaration  against  prisoner  in  county  gaol,  may  be  filed  any  time  before  rule  to 
plead.     Barnes,  372. 

A  prisoner  in  execution  is  not  supersedeable,  on  the  ground  that  no  judgment 

i*]was  docketted  and  entered  up  on  the  roll  at  the  time  of  charging  him.  2  B.  & 
.  163. 

A  surrender  in  discharge  of  bail  in  vacation  after  verdict,  is  considered,  with 
reference  to  the  rule  for  charging  in  execution,  as  a  surrender,  not  of  the  preceding, 
but  subsequent  term ;  therelbre,  the  plaintiff  has  until  tlie  end  of  the  term  fbllowing^ 
the  subsequent  term  for  charging  in  execution.     6  T.  R.  777. 

The  rule  of  K.  B.  llil.  26  Geo.  3.  direct^;,  that  a  prisoner  shall  be  charged  in 
execution  within  two  terms  next  afler  trial  had,  or  final  judgment  obtained,  the  teitn 
of  the  trial  or  judgment  to  be  one.  The  words  "  final  judgment,"  mean  judgment 
without  a  trial ;  so,  that  if  a  trial  has  been  had,  the  two  terms  are  reckoned  from 
that  of  the  trial,  and  not  from  that  of  the  judgment. ,  4  Ea^t,  349. 

NotwitliHtonding  the  allowance  of  a  writ  of  error,  a  prisoner  itiay  be  charged  ia 
rxecution.     1  B.  6c  P.  292.  ^ 
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Fiiitl  Jo^gmeot  hemg  obtained  against  a  prisoner  in  Michaelmas  tenn,  the  plain-' 
tifis  being  then  bankrupts  ;  held,  that  the  assignees  couJd  net  charge  him  in  execu-' 
tioo  in  the  Hilary  term  succeeding,  being  prevented  by  defendant's  plea  to  their 
mre  facias.     2  Wils.  378. 

One  of  two  prisoners  sued  jointly,  who  bad  sufiered  judgment  by  default,  is  noi 
supersedeable  as  for  a  non-compliance  with  the  rule  to  proceed  to  tnal  or  judgment 
wiifain  three  tefms,  where  the  plaintiff  within  the  time  proceeded  to  trial  against  tfa« 
other,  and  thereupon  assessed  damages  Sgainst  the  former.     13  East,  167. 

if  on  a  judgment  in  K.  B.  against  two,  one  alone  brings  error,  the  writ  nevertho* 
iess  removes  the  record,  so  that  no  execution  can  go  against  the  other.  HencOi  if 
he  is  a  prisoner,  he  need  not,  for  he  cannot,  be  charged  in  execution  until  the  record 
18  remitted.     2  T.  R.  737. 

A  phuntiff  suing  out  a  commission  of  bankrupt  against  a  defendant  in  execution^ 
is  no  .ground  at  law  for  discharging  him  out  of  custody.     1  B^  &  P.  301. 

After  the  lapse  of  a  reasonable  time  from  the  death  of  the  plaintiff,  and  no  probate 
or  adminisiratioo  granted,  the  defendant  in  execution  will  be  discharged  on  notice  t9. 
the  plaintitTa  family,  and  no  cause  shown  ;  1  B.  5c  P.  176. ;  2  N.  R.  240. 

ITie  two  terms  limited,  for  declaring  against  a  prisoner  are  reckoned,  not  from 
the  time  of  arrest,  but  from  the  return  of  the  wHt^     6  T.  R.  547. 

Detivety  in  prison  on  Sunday  is  good.     Barnes,  387. 

Defendant  is  supersedeable  for  want  of  declaration,  piaintiffdiscontinues,  chamg 
defendant  still  in  custody  with  new  writ  on  the  old  cause  of  action,  he  shall  hav« 
tnpentdeof  on  common  apl)earance.     Barnes,  396. 

If^fendant,  supersedeable,  has  applied  for  time,  and  after  summons  served, 
pkuntiff  delivers  declaration,  signs  judgment,  and  charges  defendant  in  execution, 
all  shall  be  set  aside.     Barnes,  400. 

But  if  a  rule  be  given,  and  the  plaintiff  does  not  declare  the  same  term, 
the  defendant  after  demand  of  a  declaration,  may  enter  a  nonsuit  when  the 
nile  expires.     (Vide  Rules  and  Orders  of  C.  B.  23.) 

(C  d.)  In  B.  n. 

tn  B.  R.  if  the  defendant  appears  in  person,  the  plaintiflT  ought  to  declare 
'within  Ihree  days  after  appearance.     C.   Att.  3 IB.     C.  Sol.  303.     Han. 

Inf.  2. 

In  the  HT.  B.  a  pkintitf  must  declare  within  twelve  months  afler  the  return  of  th« 
writ;  if  he  do  not  deliver  his  declaration  within  two  terms,  a  libn  pros  may  be  sign- 
ed ;  but  if  it  be  not  signed,  the  plaintiff  has  the  yew  to  declare  in.  2  T.  R.  112. ; 
3T.  R.  123. 

By  the  St.  8  Kl.  3.  if  the  defendant  was  arrested,  or  appeared  on  th^  re- 
turn of  the  latitat^  alias^  or  pluries  capias  out  of  B.  R.,  and  put  in  bail  ac- 
€<^rding  to  the  course  of  the  court,  the  plaintiff  not  declaring  [^]in  three 
days  after,  the  judges  at  discretion,  as  they  see  default  in  the  plaintiff,  shall 
award  costs  to  the  defendant  to  be  recovered  tU  infra. 

And  by  the  same  stat.  if  arrested  or  attached  on  a  suit  in  the  Marshalsesi 
courts  of  London,  or  other  city,  borough,  &c.  in  any  personal  action,  the 
plaiDtiff shall  put  in  a  declaration  in  three  days  after  bail  or  appearance,  if 
theconrt  have  continuance  de  die  in  rficm;  if  not,  at  the  next  court  (uulesa 
further  day  b«  given  by  the  court) ;  otherwise  the  court  shall  award  costs  to 
the  defendant,  to  be  recovered  by  action  of  debt,  &c.  in  any  court  of  record. 

If  the  defendant  appears,  and  the  plainlitl  does  not  declare,  he  shall  be 
nonsuited.     Bro.  Default^  13. 

By  the  St.  13  Car.  2.  2  sess.  2.  if  the  plainliff  drclarcs  not  against'the  de- 
feadar^t  (arrested  on  process  out  of  6.  R.  wherein  the  cause  of  action  is  not 
particularly  expressed,  and  where  the  deftMidant  is  bailable  by  the  st.  2v3  H.  6. 
9.)  ID  some  personal  action  or  in  ejectment,  before  the  end  of  the  term  next 
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after  the  defendant's  appearance,  a  nonsuit  shall  be  entered  against  the  plain- 
tiflr,  and  the  defendant  shall  have  judgment  to  recover  costs  to  be  taxed  and 
levied,  as  costs  by  the  stat.  23  H.  8.  1 5* 

So,  where   the  cause  of  action  is  expressed,   and   special    bail  given. 
Semb.     Vide  Introd*  2. 

So,  ID  all  cases.     C.  Sol.  69.     Per  Coke,  3  Bui.  214. 
So,  if  the  defendant  appears  upon  process,  and  gives  bull ;  though  he  nev- 
er v^as  arrested.     Sal.  455. 

And  by  ruleifi  B.  R.  if  the  defendant  be  committed  to  the  Marshalsea  by 
any  process  out  of  B.  R.,  and  gives  a  rale  to  declare,  and  the  plaintif!  does 
not  declare  before  the  end  of  the  next  term  after  the  commitment  inclusive, 
the  defendant  shall  be  discharged  on  common  bail.     C.  Att.  356. 

So,  if  the  defendant  be  committed  to  any  other  prirson,  and  affidavit  be  made 
of  such  rule  given  to  declare.     Ibid. 

And  by  the  st.  4  &  5  W.  &  ]VL  21.  the  time  allowed  for  delivery  of  a  de- 
claration to  a  prisoner  or  gaoler,  &c.  is  only  before  the  end  of  the  next  term 
after  the  writ  or  process  is  returnable. 

The  two  terms  limited  for  declaring  against  a  prisener  are  reckoned,  not  from  the- 
time  of  arvQSt,  but  from  the  return  of  the  writ.     6  T.  R.  647. 
w  ^  Qopy  of  the  declaration  must  be  delivered  to  the  prisoner,  as  well  as  the  decla- 

%       ration  entered,  before  the  expiration  of  the  term  next  after  the  process  is  returnable, 
rj        1  B.  &  p.  536. 

r^  If  on  a  wiit  taken  out  in  Easter  term,  returnable  the  last  of  Trinity,  defendant  is 

!^        token  before  the  end  of  Easter  tetm,  and  continues  in  custody  of  the  sheriff  till  after 
O        the  end  of  Trinity  term,  without  being  charged  with  a  declaration,  he  shall  be  dis- 
OS        chugi^  on  common  bail.     Pullen  v.  White,  M.  4  6.  3.     3  B.  M.  1448. 
PQ  The  rule  for  defendant's  being  discharged  on  conunon  bail,  extends  to  defendant 

not  todcen,  but  surrendering  himself  in  discharge  of  bafl  ;  and  the  time  runs  from 
notice  of  his  being  in  custody*     Russe]  v.  Stewart,  6  Geo.  3.     3  B.  M.  1787. 

A  declaration  may  be  delivered  against  a  prisoner  in  vacation,  by  the  same  plain- 
tiff who  had  arrested  him.     8  T.  R.  643. 

If  the  defendant  appears  at  the  suit  of  A.,  and  the  stranger  declares  against 
him  upon  the  common  or  special  bail  given  to  such  suit  (as  may  be  in^B.  R.) 
be  ought  to  declare  within  the  same  term  in  which  bail  was  filed*  C.  Att* 
3tS. 

!"#]  Yet  A.  may  declare  at  any  time  before  the  end  of  the  next  term.  C 
Att.  313. 

But  though  the  time  for  the  delivery  of  a  declaration  be  expired,  the  de- 
fendant shall  not  have  a  nonsuit  signed,  if  his  attorney  has  not  demanded  a 
declaration,  and  given  a  rule  ;  for  in  all  actions  (except  replevin)  the  de- 
fendant shall  not  enter  a  nonpros  till  the  plaintiff  or  his  clerk,  if  they  may  be 
found,  be  asked  for  a  declaration.  By  rule  I&54.  (Vide  Rules  and  Oitler* 
ofC.  B.23.) 

Common  bail)  filed  by  plaintiff's  attorogr,  does  not  warrant  delivering  a  declara- 
tion by  the  bye.    Wallis  v.  Smith,  H.  9.  Geo.  2.  Str.  1027.    B.  R.  II.  207. 

(C  4.)  In  C.B*  Vide  antey  (C  2, 3.) 

In  C.  B»  if  the  defendant  appears  in  person^  the  'plaintiff  ought  to  de- 
clare. 

If  be  appears  upon  the  exigent  by  svpersedeas  quia  improvide,  the  plain- 
tiff, if  ne  does  does  not  declare  within  six  or  eight  days,  a  rule  being  given 
sh^ll  be  nonsuited,  and  the  defendant  shall  have  his  costs  taxed  by  the  proth- 
onotary.    C.  Att.  29. 

By  the  statf  1 3.  Car.  2.  2  sess.  2.,  if  the  plaintiff  declare  not  against  the 


dnmi.  S7 

AefendaDt  (arrested  on  process  oat  of  C.  B.  where  the  caase  of  action  is  not 
particalarlj  expressed,  and  the  defendant  is  bailable  bj  the  stat.  23  H*  6. 9.) 
Wore  the  end  of  the  next  term  after  appearance,  a  nonsuit  shall  be  enter- 
ed as  in  B.  R.     Ante,  (C.  3.) 

So,  in  all  cases,  where  the  defendant  appears  at  the  return  of  the  process, 
the  plaintitr  ought  to  declare  before  the  end  o{  the  next  term,  after  the  term 
in  which  the  process  was  returnable  ;  otherwise  the  defendant,  upon  a  rule 
given  in  the  office  of  the  plaintiff  ^s  attorney,  shall  enter  a  nonsuit,  and  shall 
have  execution  for  his  costs.     C.  Sol.  69.     Compl.  Alt.  293. 

lo  C.  B.  whether -the  defendant  is  in  custody  or  not,  and  thou^  the  pfauntiffmaj 
not  be  in  a  situation  to  declare,  as,  where  he  is  proceeding  to  outlawry  against  one 
of  two  defendants,  the  cause  is  out  of  court,  if  he  does  not  declare  before  the  end  of 
the  second  tenp,  or  obtain  further  time.     2  N.  R.  404^ 

By  a  rule  of  C.  B.  Ilil.  3  Geo.  53.  tlie  plaintiff  may  file  liis  declaration  on  th^ 
Jsst  return  of  the  term,  or  on  the  day  afler  such  return ;  and  if  that  ftU  on  a  Sunday, 
Chen  OQ  the  Monday,  without  entitling  the  defendant  to  an  imparlance.     And  Uus 
nile  applies  equally  in  Easter  term  as  to  any  other.     2  Mars.  337. ;  7  Taunt.  70. 

So^  though  no  rule  be  given  by  the  defendant,  but  a  continuance  entered 
hy  dies  datus.     Compl.  Alt.  293. 

No  rale  to  declare  is  necessary  after  further  time  has  been  obtained.  1  H* 
B.87. 

By  rale  H.  14  &  15  €sr.  2.,  if  the  defendant  be  committed  to  the  fleet  in 

Hilary  term  or  the  vacation  after,  if  (he  plaintifT  does  not  bring  him  to  the 

bar  by  habeas  corpus^  and  declare  against  him  within  six  days  after  the  be- 

IgHining  of  Trinity  term,  he  shall  be  discharged  of  course  by  supersedeas  out 

of  Cibeprothonotary^s  office  where  his  commitment  was  entered,  if  he  enters 

his  appearance  and  brings  a  certificate  under  (he  hand  of  the  warden  of  the 

lleet,  that  no  proceeding  by  habeas  corpus  was  against  him  within  the  time 

aforesaid.     C.  Att.  277.     (Vide  Rules  and  Orders  of  C.  B.  43.)     But  now, 

hy  the  stat.  4  &  5  W.  &  M.  21.  there  is  no  necessity  for  a  habeas  corpus* 

[*]So,  if  he  was  committed  in  Easter  term,  or  in  the  vacation  after,  and 
the  ptaintifi  does  not  bring  him  in  by  habeas  corpusj  and  declare  within  sii 
daya  after  the  beginning  of  Michaelmas  terrPt  Cf  Att.  S78.  (Vide  Rul^s 
and  Orders  oi  C.  B.  44.) 

Soj  if  be  was  committed  in  Trinity  term,  or  in  the  vacation  aAer,  and 
the  plaintiii  does  not  bring  him  to  the  bar,  and  declare  before  the  end  of 
Michaelmas  term.     C.  Att.  278.     (Vide  Rules  and  Orders  of  C.  B.  44.^ 

So,  if  he  was  committed  in  Michaelmas  term,  or  in  the  vacation  after, 
and  the  plaintiff  docs  not  bring  him  to  the  bar,  and  declare  within  six  days 
after  the  beginning  of  EJaster  term.  C,  Att.  278,  (Vide  Rules  and  Or« 
dcrs  of  C.  B.  44.) 

And  the  plaintiff  may  declare  within  the  next  term  after  such  appearance 
or  Bupersedeas  ^  otherwise,  the  defendant's  attorney  may  refuse  the  declara- 
tion.    C.  Att.  278.     (Vide  Rules  and  Orders  of  C.  B.  45.) 

Soj  if  the  defendant  be  in  the  custody  of  the  sheriff,  or  other  gaoler,  and 
the  plaintiff  does  not  bring  him  hy  habeas  corpus  to  the  Fleet,  he  shall  be 
dtscbarged  ut  svpra  at  the  end  of  the  third  term  after  the  arrest ;  and  the 
plaintiff  ought  to  declare  within  the  next  term  after  such  appearance,  and 
not  afterwards.  C.  Att.  278«  ^  Vent.  143.  (Vide  Rules  and  Orders  of 
B.  C.  45.) 

Or,  if  the  prisoner  enters  his  appearance  hy  attorney  before^,  and  gives 
notice  of  it  to  the  plaintiff  or  his  attorney,  and  makes  affidavit  of  it  inQpurt, 
ke  shall  be discbaiiged,  unless  the  plaintiff  declares  against  him  in^th^next 
l^nn  a/ier  sucb  appearance,  upon  a(Sdavit  by  the  deiendant'if  attorney  thai 
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ao  deeliration  was  delivered  to  him.  C.  Att«  378,  9.  (Vide  Rales  ftnjl 
CMersof  C.  B.  45.) 

The  rale  of  C.  B.  East,  5  W.  &  M.  requiring  an  affidavit  of  the  delivery  of 
declaration  to  be  filed  within  twenty  days  afterwards,  does  not  extend  to  a  declaratioii 
delivered  by  way  of  detainer.     2  B.  (Si  P.  72. 

And  by  (he  si.  4  &  5  W.  <Ss  M.  2].,  if  the  plaintiff  delivers  a  declaration 
to  the  prisoner,  or  gaoler,  &c.  be  ought  to  do  it  before  the  end  of  the  next 
term  aAer  the  writ  or  process  is  returnable;  and  after  a  declaration  filed  in 
the  office.     3  Mod.  Ca.  227. 

And  by  a  rule  of  the  judges  hereupon,  if  a  declaration  be  not  entered  in 
the  office,  before  the  end  of  the  next  term  after  the  process,  upon  which 
the  defeudant  is  arrested,  was  returnable,  and  affidavit  of  it  be  filed  within 
ten  days  after  Easter  term,  or  within  twenty  days  after  any  other  term,  the 
prisoner  shall  be  discharged  by  supersedeas  upon  entering  his  appearance 
according  to  the  ancient  practice  of  the  court.  (Vide  Rules  and  Orders  of 
C.  B,  116.) 

But  if  the  declaration  be  not  delivered  to  the  prisoner  till  after  the  third 
term,  if  he  does  not  attempt  his  discharge  befoce  ut  supra^  a  delivery  and 
judgment  upon  it  are  good,   and  the  first  bail  are  liable  to  it*     R*  2  Vent. 

So,  a  copy  of  a  declaration  ought  not  to  be  delivered  to  the  prisoner,  be- 
fore the  process  upon  which  he  was  taken  is  returnable* 

Nor  shall  there  be  any  rule  for  a  defendant  in  custody  to  plead  to  the 
declaratioo  delivered,  before  affidavit,  filed  with  the  proper  secondary,  of 
the  delivery  of  a  copy  of  the  declaration,  and  when,  and  to  whom  delivered. 
Vide  post,  (E.  40,  &c.) 

Prisoner  b^  process  of  B.  R.  removed  to  the  Fleet,  must  apply  to  C.  B.  lor 
supersedeas,  if  plaintiff  does  not  declare  in  time.     Barnes,  384. 

[*]So,  if  the  defendant  be  outlawed,  and  he  reverses  the  outlawry  and 
gives  hail  (as  he  ought :)  if  the  plaintilT  does  not  declare  within  two  terms 
artor  (he  outlawry  reversed,  the  declaration  may  be  refused,  but  the  plaintiflf 
•hull  not  be  nonsuited.  C.  Att.  30.  Because  the  defendant  was  not  taken 
on  a  common  writ.     Ibid. 

And  if  the  defendant  appears,  and  gives  a  rule  to  declare,  and  demands  a 
declaration,  the  piainiilT  ought  to  declare  four  days  or  more  before  the  es- 
soiij-day   of  the  next  term,  otherwise  he  shall  be  nonsuit.     Vide  C.   Att, 

tor). 

Though  the  writ  was  returnable  the  last  return  of  the  preceding  term. 
6emb.  C.  Att.  295. 

But  in  all  actions  (except  in  replevin)  a  nonsuit  for  want  of  a  declaration 
fhail  not  be  entered,  though  (he  rules  to  declare  are  expired,  till  a  declaration 
be  demanded  of  the  attorney  or  clerk  of  the  plaintiff,  if  their  dwelling  is 
known.     R.  C,  Att.  294,  5. 

And  if  an  attorney  deliver?  a  declaration,  without  showings  deed,  will, 
letters  of  administration,  &c.  therein  mentioned,  and  agrees  that  the  de- 
fendant sliall  not  be  obhged  to  plead  till  the  showing  of  them  ;  there  shall 
he  no  nonsuit  (or  want  of  a  declaration,  if  sach  deed,  6ic.  be  shown  before 
the  end  of  the  next  term.     C.  Att.  295* 

And  no  rule  to  declare  shall  be  given  after  three  days  exclusive  after  the 
pnd  of  any  term.     C.  Att.  i'94. 

And  *uch  rule  vhall  be  expiring  at  four  days,  inclusive  of  the  da v  in  which 
it  waM  given*     Ibid* 
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"Role  <if  C  B.  lekthre  to  notioe  of  deckiaiioQ  fied  conditioaalff •  Eaat,  49. 
Geo.  3.     1  Tauot.  616. 

(C  5.)  How  the  declaration  shall  be  entered. 

When  a  declaration  is  delivered  in  B.  R.  the  plainti/Ts  attorney  ingrosses 
it  on  a  roll,  which  is  called  the  imparlance  roll,  upon  which  the  continaances 
are  indorsed,  from  the  term,  in  which  the  declaration  was  made,  till  issue  is 
joined,  or  the  action  id  confessed,  &c.,  and  then  it  is  filed  with  the  clerk  of 
the  declarations. 

But  it  is  not  usually  ingrossed  till  the  defendant  has  pleaded. 

And  hj  the  course  of  B.  R.  no  continuance  is  entered  till  after  demurrer, 
or  issue  joined,  and  then  indorsed  hefore  judgment.     1  Rol.  485. 1.  15. 

The  imparlance  roll  is  a  warrant  for  the  plea  roll,  and  the  second  dec- 
bration  shall  be  amended  bj^  the  first.     R.  3  Cro.  105.     Vide  Amendment, 

CI..  ^.\ 

Or,  if  there  be  a  material  variance  in  the  second  from  the  first  declaration, 
it  will  he-  bad.     R.  2  Cro.  415.  498.  537. 

When  a  declaration  i?  delivered  in  C.  B.  it  ought  to  be  entered  on  a  roll 
in  the  protbonotary's  office,  and  put  in  the  docket  o(  the  same  office,  with 
the  number  of  the  roll. 

And  it  ought  to  be  entered  in  the  same  term,  in  which  it  is  delivered.  C. 
So\.  68. 

But  if  the  entry  of  the-imparlance  be  in  the  office  of  one  prothonotary, 
and  the  nonsuit  in  another,  it  is  well ;  for  the  whole  is  one  record,  and  the 
^ouri  dues  not  take  notice  of  the  distinction  of  offices.     R.  2  Cro.  39. 

But,  in  an  appeal,  if  the  defendant  be  arraigned  at  the  bar,  and  (^*]pleads 
instanter.  Not  guilty,  there  is  no  occasion  for  the  declaration  to  be  filed. 
R.  Cro.  Car.  531. 

Otherwise,  if  the  defendant  pleads  any  other  plea  than  Not  guilty,  by  which 
there  is  a  continuance  till  another  term  ;  for  then  the  declaration  ought  to  be 
filed  by  the  course  of  the  court.     Cro.  Car.  532. 

(G  6.)  How  it  shall  be  amended. 

After  the  declaration  is  delivered,  the  plaintiff,  in  the  same  term 
and  before  plea,  may  amend  as  he  pleases.  Vide  Amendment,  (L. 
1,  2.) 

But  after  plea,  he  cannot  amend  it,  without  leave  of  the  court.  Pr. 
Reg.  17. 

After  plea,  he  cannot  amend  his  bill  upon  the  file  in  B.  R.  without  leave  : 
otherwise  before  plea.     Pr.  Reg.  18. 

And,  by  leave  of  the  court,  so  long  as  all  remains  in  paper,  the  court  may 
fMoyr  an  amendment  at  discretion.     1  Sal.  47.     Vide  Amendment,  passim. 

But  10  B.  R.  in  the  next  term,  or  after  plea,  the  plaintiff  cannot  insert 
a  pew  count,  as  indebitatus  assumpsit y  he.  C.  Att.  315.  Sti.  Pr.  Reg. 
J4I.     ' 

Yet,  after  the  general  issue  pleaded,  when  nothing  is  entered,  but  all  re- 
mains in  paper,  he  may  amend  matter  of  form,  without  costs,  or  giving  an 
iinparlance.     C.  Att.  315.  « 

rThen  the  declaration  is  entitled  of  the  wrong  term,  the  court  on  applicatioo 
win  order  it  to  be  amended  accordwgly.  Smith  v.  MuUef,  B.  R.  £.  30  Geo.  3.  3 
T.  R.  624. 

And  matter  of  substance,  paying  costs,  or  giving  imparlance,  at  his  elec- 
fioD.    C.  Att.  315. 
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So,  after  declaration  entered,  he  may,  bj  order  of  the  court  or  of  a  jadge^ 
amend  a  small  matter  which  does  not  deface  the  roll,  paying  costs,  or  giving 
an  imparlance,  at  his  election.     C«  Att.  357. 

This  is  said  to  be  at  the  election  of  the  defendant* 

If  the  plaintiff  pays  costs,  the  defendant  shall  plead,  tvitbout  a  new  rule. 
Sal.  517. :  if  the  plaintiff  amends  the  same  term  the  defendant  pleads.  Sal. 
520. 

Otherwise,  if  he  gires  an  imparlance.     Sal.  517,  518. 

But  after  a  special  plea,  the  plaintiff,  if  he  amends  in  substance,  shall 
pay  costs,  and  has  not  his  election  to  giye  an  imparlance*     C.  Att.  515. 

So,  when  the  declaration  is  upon  record,  or  engrossed,  it  shall  not  be 
amended  beyond  what  is  allowed  by  the  statute  of  jeofails.     I  Sal.  47. 

So,  in  C.  B.  before  declaration  entered,  the  plaintiff,  by  order  of  a  judge 
or  prothonotary,may  amend,  paying  costs  or  giving  an  imparlance  at  hrs  elec- 
tion.    C.  Att.  297.     Mills,  27. 

So,  after  declaration  entered,  before  issue  or  demurrer  entered.  C.  Att. 
217.  If  the  amendment  be  a  small  matter,  which  does  not  deface  the  roll,  it 
may  be  amended  by  the  court,  on  paj-ment  of  costs,  and  giving  liberty  to 
plead  with  a  new  imparlance.     Ibid. 

In  quare  tmpedt/,  after  ot^erof  original  craved,  plea  pleaded,  and  variance  shown 
between  the  writ  and  the  count,  the  declaration  may  be  amended  on  motion,  and 
payment  of  costs,  and  declaration  shall  plead  de  novo,  Reppington  v.  Tamwoitii 
School,  P.  33  Geo.  2.     2  Wils.  118.  " 

And  though  the  declaration  was  delivered  many  years  back,  if  nothing 
[^3be  on  record,  it  may  be  amended,  paying  costs,  or  giving  an  imparlance 
to  the  defendant,  at  his  election.     Pr.  Reg.  20. 

Latitat  against  A.  and  B. ;  A.  only  served,  declaration  delivered  to  him  as  against 
both,  of  that  term  ;  alias  capias  against  both ;  B.  served  ;  declaration  delivered  as  of 
the  same  term  ;  the  proceedings  shall  not  be  set  aside  for  delivering  declaration  as 
against  two,  when  only  one  served,  but  declaration  amended,  by  entitling  it  of  the 
term  after  both  were  served.     Stork  v.  Herbert,  H.  22  Geo.  2.     1  WHs.  242. 

So,  after  the  record  is  made  up  for  trial.  Per  Holt,  1  Sal.  47.  R.  where 
the  action  would  otherwise  be  lost.     3  Lev.  347.  F.  g.  193. 

Or,  after  demurrer  joined,  if  the  whole  be  in  paper.  Mod.  Ca.  38.. 
[Vide  I  Ld.  Raym.  669.  679.} 

Held,  that  after  demurrer  argued  and  allowed,  amendment  not  allowed  even  with 
dosts.     Butler  v.  Malissey,  H.  4  G.     Str.  76. 

But  again ;  plaintiff  may  have  leave  to  amend  by  tlie  bill  on  the  file,  after  special 
demurrer,  joinder  and  argument.  R.  on  debcjte.  Bishop  v.  Stacy,  M*  7  G.  Str. 
954. 

On  a  baiNbond,  if  the  assignment  appears  to  be  subsequent  to  the  memorandmmj 
the  court  will  give  leave  to  file  a  new  bill  to  amend  by,  after  a  demurrer.  Russel  t» 
Martin,?.  10  G.     Str.  583. 

Declaration  in  replevin  amended  as  to  the  name  of  the  parish,  after  the  misnomer 
had  been  pleaded  in  abatement,  on  motion,  and  payment  of  costs.  Gamer  v.  Ander^ 
son,  M.  3  G.     Ld.  Gage  v.  Robinson,  P.     1  G.  2.     Str.  11. 

So,  after  error  brought,  upon  payment  of  costs.     3  Mod.  M3. 

So,  an  information  may  be  amended  without  costs  or  imparlance,  in  a 
matter  of  form.     I  Sal.  60. 

So,  an  information  may  be  amended  after  plea,  when  the  whole  is  in  pa* 
per.     1  Sal.  47. 

So,  a  plea  to  an  indictment  after  a  replication  to  it  is  delivered  i  thpugh 
the  plea  was  filed,  but  not  entered  oa  record.     R.  1  Sal.  47. 
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Yet  the  king,  or  the  prosecutor,  shall  pay  costs  for  an  amendm^Dt,  wber» 
a  common  person  ought.     1  SaK  193. 

Bat,  generally,  after  issue  joined,  and  notice  of  trial,  do  amendment  shall 
be  allowed.     R.  2  Mod.  144.  <* 

In  a  qui  tam  action,  to  which  the  general  issue  is  pleaded,  and  the  cause  is  car« 
neddown  by  proyiao,  but  postponed  for  length,  the  declaration  may  be  amended 
OQ  motion,  but  the  defendant  shall  have  liberty  to  plead  de  now,  French  v.  VThit* 
fields  T.  10  &  11  Geo.  2.     Andr.  13. 

The  court  will  not  give  leave  to  amend  declaration  after  the  term  next  after  th« 
term  it  was  delivered,  and  after  defendant  has  pleaded  $  especially  if  defendant  is 
in  custody.  Aubeer  v.  Barker,  M.  20  Greo.  2.  Wills.  149.  Owens  v.  Dubois, 
B.  R.  T.  38  Geo.  3.     4  T.  R.  698.  cont. 

And  if  a  declaration  be  delivered,  materially  varying  from  the  original 
declaration,  the  prejudice  shall  not  be  to  the  defendant,  but  to  the  plaintiff, 
because  his  attorney  was  paid  for  the  copy  delivered.  Per  Rule,  1654, 
Mills,  28.     VideC.  Att.  298. 

In  ejectment,  the  time  of  the  demise,  (which  is  not  yet  come  by  a  mistake 
of  the  year,)  shall  not  be  amended  after  verdict.     R.  1  Sal.  48. 

Otherwise,  in  a  judgment  on  a  warrant  of  attorney ;  for  else  the  agreement 
of  the  parlies  would  be  defeated.     1  Sal.  48. 

So,  after  a  demurrer  entered  upon  a  roll,  no  amendment  of  the  declaration 
shall  be  allowed.     R.  1  Sal.  50. 

After  demurrer  to  a  declaration  of  two  counts  against  two  defendants,  because 
eneofthem  wms  not  named  in  the  last  count,  plaintifi*  cannot  enter  a  noli  prosequi  on 
ibat  count,  and  proceed  on  the  other.  Drummond  v.  Durant,  B.  R.  T.  31  Creo.  3. 
3  T.  R.  360. 

[*]  After  judgment  is  arrested,  declaration  cannot  be  amended,  though  on  pay- 
ment of  costs.     Semb.  »ed  qu.  Collins  v.  Gibbs,  M.  33  Geo.  2.     2  B.  M.  899. 

It  is  the  plaintiff  who  has  the  election^  either  to  pay  costs,  or  give  an  imparlance. 
Per  cur.     Ward  v.  Charitable  Corporation.  T.  8  Geo.  2.  B.  R.  H.''  126. 

If  defendant  takes  notice  of  the  motion  to  amend,  the  amendment  shall  be  made 
without  ekher,    Semb.  B.  R.  H.  126. 

If  plaintiff  moves  to  add  a  count,  to  make  his  declaration  good  from  the  delivery, 
BO  to  prevent  ntpei'sedeaa ;  court  will  not  grant  it,  unless  he  agrees  to  a  mptratdeatf 
m  days  after  the  term.     Barnes,  500. 

On  amending  a  declaration,  defendant  is  entitled  to  a  new  four-day  rule  to  plead. 
aWH8.785. 

In  K.  B.  if  the  plaintiff  amend  bis  declaration  the  same  term,  the  defendant  has 
two  days,  exclnsive  of  the  day  of  amendment,  to  alter  his  first  pica,  or  plead  dt 
novo  ;  (Str.  705.)  but  if  the  amendment  be  made  in  a  subsequent  term,  he  is  en^ 
tkled  to  a  new  four-day  rule  to  plead.  3  T.  R.  87.  As  to  the  rule  in  C.  B.  see  2 
BL  Rc^.  785. 

But  note,  that  an  amendment  of  the  plaintift^s  declaration,  does  not  necessarily 
entitle  the  defendant  to  plead  de  novo ;  but  only  where  the  amendment  alters  the 
«lale  of  the  defendant's  case.     6  Taunt.  400. 

When  a  declaration  may  be  altered  upon  payment  of  the  debt  by  the 
defendant.     Vide  post,  (C.  10.) 

When  a  declaration  shall  be  amended  upon  the  statutes  of  jeofails,  vide 
Annendment  (L.  1,  2.) — When  a  plea,  vide  post,  (E.  39.) — Amendment, 
(M.) 

(C  7.)  The  form  of  a  count,  or  declaration. 

The  count  or  declaration  is  an  exposition  of  the  writ,  and  adds  timn,  place, 
and  other  circua;istances,  so  that  it  may  be  tried.     Co.  L.  303.  b.  17.  a. 
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But  this  1*8  to  be  understood  of  persona]  actions  ;  for,  iq  real  and  mixed 
actions^  it  is  not  usual  to  count  of  <he  year,  dav,  and  place.     Bro.  Cont.  59. 

In  debt  for  goods  sold  and  delivered,  <'  an  allegation  that  the  defendant,  at  West" 
minatet*  in  the  county  of  Middlesex^  waai^  indebted  to  the  plaintiff  in  a  certain  sum 
for  gaods  aold  and  delivered,"  without  an  allegation  of  an  express  contract,  and 
place  where  such  contract  was  made ;  on  special  demurrer  for  these  causes,  the 
contract  and  venire  well  laid.     2  T.  R.  28. 

The  declaration,  regularly,  shall  be  delivered  of  the  same  county  where 
the  original  was  sued. 

But  if  it  be  in  another  county,  it  is  good  as  to  the  defendant,  though  his 
bail  will  thereby  be  discharged.     R.  3  Lev.  235. 

The  true  day  of  filing  bill  shall  be  inserted  in  the  declaration.    Barnes,  343. 

In  K.  B.  a  declaration  may  be  entitled  of  the  term  in  which  it  is  filed  or  delivered. 
1  East,  133. 

Defendant  has  a  right  to  call  on  plamtiff  to  iniiile  his  declaration  agreeable 
to  the  true  time  of  delivering  it.  Thompson  v.  Marshal,  T.  24  &  25  Geo.  2.  1 
Wils.  304.     Wilkes  v.  Earl  of  Hallifax,  M.  6  Geo.  3.  2  Wils.  256. 

A  declaration  entitled  generally  has  relation  to  the  first;  day  of  term.  It  may  be 
entitled  generally,  though  the  cause  of  action  is  stated  as  having  arisen  on  the 
first  day ;  since,  with  reference  to  the  ancient  proceedings,  ore  tenus,  a  declaration 
is  not  supposed  to  be  delivered  before  the  court  have  taken  their  seat,  before  which 
time,  and  on  the  same  day,  the  cause  might  have  arisen.     1  T.  R.  116. 

A  declaration  should  always  be  entitled,  because  it  should  always  be  delivered, 
of  the  term  in  which  the  writ  is  returnable.  The  plaintiff,  therefore,  has  no  right 
to  recover  for  a  cause  accrued  later  than  that  term ;  and  to  |^]prevent  this,  if  the 
declaration  is  entitled  later,  the  court  will  alter  it.     3  T.  R.  624. 

If  the  declaration  be  not  entitled  of  the  term  in  which  the  writ  is  returnable,  or 
of  that  of  appearance,  it  is  irregular ;  and  judgment  cannot  be  signed  for  want  of  a 
plea  thereto.     1  Mars.  341.     5  Taunt.  330. 

Superfluous  counts  may  be  struck  out,  with  or  without  costs,  according  to  circum* 
stances.     Barnes,  335.  341.  344. 

The  omission  of  ''  and  thereupon  the  said  J.  J.  complains,"  in  the  beginning  of 
a  declaration  of  trespass  on  the  case,  is  no  cause  of  special  demurrer.  Dobson  v« 
Heme,  C.  P.  H.  39  Geo.  3.     1  Bos.  &  Piill.  Rep.  366. 

A  declaration  may  be  referred  for  scandal  and  impertinence,  (as,  i£  a  surgeon 
declares  for  curing  defendant  of  the  foul  diseitse,)  {he  words  struck  out,  and  ex- 
emplary costs  given ;  the  rule  for  referring  scandal,  &c.  ought  to  be  the  same  at  law 
as  in  equity.  Per  Cur.  Anon.  H.  28  Geo.  2.  2  Wils.  20.  Cowp.  665.  727. 
Dougl.  194.  667. 

A  defendant  must  plead  as  of  the  term  when  he  ought  to  have  appeared,  accord* 
ing  to  the  exigency  of  the  writ  with  which  ho  has  been  ser\'ed.     3  T.  R.  627. 

The  court  will  oblige  a  defendant  to  entitle  his  plea  as  of  the  day  on  which  it  is 
filed,  instead  of  the  term  generally,  only  where  injustice  would  otherwise  ensue^ 
or  where  he  has  foregone  the  privilege  of  pleading  it  by  unnecessary  delay  ;  not, 
therefore,  where  he  fSes  a  plea  puis  darrein  continuance  afler  the  day  in  bank  of  a 
matter  which  has  arisen  between  the  verdict  and  that  day,  but  which  plea  he  did 
not  file  sooner,  because  a  rule  for  a  new  trial  was  depending,  which,  had  it  been 
granted,  the  plea  would  have  been  unnecessary.     3  T.  R.  554. 

•^  Contra  pacenij  &c.  in  count  in  trespass,  is  mere  matter  of  form,  and  is  not  tra* 
versable.     Gardner  v.  Thomas,  14  Johns.  Rep.  134. 

Where  a  cause  of  action  has  been  barred  by  a  discharge  under  an  insolvent  act, 
and  the  defendant  aflerwards  promises  to  pay  the  debt,  it  is  proper  for  the  plain* 
tiff  to  declare  upon  the  original  cause  of  action,  without  noticing  the  subsequent  pro- 
mise.    Shipley  V.  Henderson,  14  Johns.  Rep.  178. 

A  writing  in  these  words,  «<  Due  A.  B.  100  dollars  on  demand,"  imports  an  ex- 
press promise  to  pay  on  demand,  and  may  be  declared  on  as  suclf.  Smith  v.  Allen^ 
6  Day,  837. 
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VfWe'iio  time  of  payment  is  specified  in  a  promissoiy  note,  the  plaintiff  ninst  de^ 
c\are  upon  it  accordmg  to  its  legal  effect,  as  payable  on  demand.  Bacon  v.  Pace. 
1  Com.  Rep.  404.  >^ 

(C  8.)  In  B.  R.  ought  to  be  in  custod.  mar.  Mar. 

The  plaintifiT  cannot  declare  against  one  in  B.  R*,  but  in  ctistodia  martB" 
chaiiu     Cro.  El.  223. 

Except  where   the  defendant  has  privilege.     2  Sand.  415. 

Or«  the  action  is  brought  in  Middlesex.     Dy,  1 18.  a. 

Mar.  Mar.  nostra  shall  be  intended,  marshal  of  B.  R.     Sal.  602. 

And  now,  by  the  statute  4  &  5  W.  &  M.  21.  if  a  defendant  taken  on  a 
process  ont  of  B.  R.  be  detained  for  want  of  surety  for  appearance  the  ' 
plaintiff  may  deliver  a  declaration  to  the  prisoner  or  the  gaoler  in  whose 
custody  he  is,  and  in  the  declaration  allege,  in  the  custody  of  what 
sheriiT,  bailiff,  &c.  the  prisoner  is  at  the  time  of  the  declaration  delivered, 
which  shaW  be  as  efiectual  as  if  alleged  in  the  custody  of  the  marshal  of 
the  Marshalsea. 

If  be  be  in  actual  custody  of  the  marshal  of  the  MarshaUea,  it  is  sufficient 
in  term  to  file  a  bill  against  them,  and  deliver  a  declaration  to  the  turnkey^ 
2  Sal.  213. 

In  vacation  it  ought  also  to  be  entered  in  the  book  of  the  marshal's  office^ 
quod  remaneai  in  custod.  ad  sect.  A.  B.    .Ibid. 

And  therefore,  before  the  plaintiff  can  declare,  there  ought  to  be  a  com^ 
miitiiwr  of  the  party,  or  bail  put  in  by  him  in  B.  R.  1  Rol.  581.  I.  10. 
Poph.  145. 

And  before  thest.  4  &  5  W.  &  M.  21.,  if  he  was  arrested  in  the  country, 
9od  there  detained,  he  must  be  removed  by  habeas  corpus  to  B.  R.  before  the 
plaintiff  could  declare. 

And  though  the  bill  relates  to  the  first  day  of  the  term,  the  action  shall  not 
be  said  to  be  depending  till  bail  is  filed.     R.  1  Vent.  135.  2G4. 

But  if  a  man  was  committed  to  the  marshal  of  the  Marshalsea  for  a 
f*]contempt,  the  plaintiff  cannot  declare  against  him  there  without  leave  of 
tbe  court.    R.  Ray.  58. 

So,  if  he  was  committed  for  any  other  misdemeanor.  R.  1  Sid.  154. 

So^  ifsL  man  attainted  be  pardoned,  he  shall  not  be  charged  with  an  action 
in  ciistod.  marescalli.  R.  Sal.  500. 

Yet  if  the  plaintiff  declares  against  a  man  in  custodia  marescalli,  when 
committed  for  a  misdemeanor  ;  quod  fieri  non  debuit,facinm  valet.  Ray.  56» 
1  Sid.  90. 

So,  if  the  plaintiff  declares  against  him  there,  and  he  is  afterwards  removed 
to  the  Fleet,  the  plaintiff  may  proceed  in  B.  R.,  and  after  judgment,  remand 
him  by  habeas  corpus  to  the  marshal.  D.  1  Sid.  100. 

If  (be  defendant  be  in  B.  R.,  in  custod.  mar.,  at  the  suit  of  any  one,  the 
same  plaintiff  may  declare  against  him  in  another  action,  in  the  same  or  a 
subsequent  term* 

So  a  stranger  may  declare  against  him  in  the  same  term.  R.  Poph.  1 45,  6, 
Adm.  }  Sal.  2. 

Bat,  in  an  appeal,  if  the  sheriff  returns  ce/?t'  corpus,  the  plaintiff  cannot 
declare  against  him  in  B.  R.,but  upon  the  original,  on  which  the  cepi  corpus 
was  returned  ;  for  there  is  no  reason  to  commit  the  defendant  to  prison, 
when  he  is  ready  to  answer  the  writ  on  which  he  was  taken.  R.  1  Rol. 
«31.].  15. 
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Soy  a  man  not  in  actual  castody,  but  upon  bail,  is  not  liable  (oall  other  Ac- 
tions.    1  Sal.  1* 

So,  if  he  is  not  in  actual  custody,  be  may  plead  the  privilege  ot  C.  B., 
though  he  be  arrested  by  process  of  B«  R.,  and  i»  thereby  supposed  to  be  in 
custodia  marescalli,     R.  I   Sal.  1. 

A  declaration  against  a  defendant  as  a  prisoner,  must  meiftidn  at  whose  suit. 

But  if  it  is  in  debt,  and  says  the  IcUitat  was  de  placito  quod  reddai  to  the  plaintiff,  i% 
is  sufficient ;  for  it  must  be  understood  it  was  his  suit.  Morris  v.  Walkins,  P.  10 
Geo.  3.  Ld.  Raym.  1362. 

And  if  it  does  not  mention  at  whose  suit,  defendant  may  demur  generally.  WiP 
Ijams  V.  Wills,  H.  19  Geo.  2.  Wilson,  119. 

(C  9.)  Addition  not  necessary,  nor  recital  of  a  plaint. 

In  B.  R.  the  defendant's  addition  is  not  necessary,  for  the  declaration  is 
Dot  founded  on  an  original,  and  therefore  is  not  within  the  st.  1  H. 
5.  5. 

So,  a  recital  of  the  plaint  is  not  necessary. 

Nor,  a  recital  of  the  original  at  large,  where  the  suit  is  thereby  originaL 
R.Carth.  108. 

But  in  account  and  debt  the  usual  form  is  to  say,  A.  quertlur  de  B.  in  cusf^ 
mar»  <Jrc.  de  placito  quod  reddat  ei  10  lb.  ^c.  pro  to  videlicet  quod  cum^  fyt. 

In  covenant  de  placito  convcn.fract.     S  Sand.  361. 
*   In  case  and  ejectment.     A.  qucritur  de  B.  in  cust.  mar.  ire.  pro  to  vidtli-^ 
ett  quod  ct/m,  <$^Cr 

Yet  the  bill  or  plaint  ought  to  be  filed.     2  Cro.  1 86. 

And  if  the  bill  be  filed  before  cause  of  action,  it  is  error.     Vide   Action 

(E)-  .  .       . 

So,  if  there  be  a  material  variance  between  the  bill  and  declaration.  R» 

Latch,  58.  3  Cro.  294.   Vide  Variance  between  Original  and  Declaration^ 

post.  (Cl3, 14,  15.) 

When  it  may  be  amended.     Vide  Amendment,  (D  7,  8.) 

[*]So,  a  new  bill  may  be  filed  by  leave  of  the  court,  where  the  old  one 
may  have  been  lost.     R.  2  Cro.  186. 

So,  a  declaration  upon  a  bond,  indenture,  or  other  deed,  does  not  conclude 
with  a  profert  incur.  <$nc.  but  after  mention  of  the  deed  is  added  curicsque 
did.  domini  regis  nunc  hie  oslens* 

If  the  plaintiff  declares  by  such  a  one,  his  attorney  omitting  his  christian 
name,  it  is  error.     R.  1  Rol.  336.     Vid  Attorney,  (B  7.) 

Payment  of  money  into  court  is  an  admission  of  only  a  legal  demand.  Ribbana 
v.  Crickett  G.  P.  £.  38  Geo.  3.     \  Bos.  &  Pull.  264. 

(C  10.)  When  money  may  be  brought  into  court. 

If  the  declaration  be  for  a  large  8um  of  money,  where  only  a  small  sum  i» 
due,  on  motion  of  the  defendant,  and  payment  into  court  of  the  sum  due  and 
costo  to  the  time  of  the  motion,  the  plaintiff  shall  proceed  for  the  residue  aC 
his  peril. 

The  first  motion  to  bring  money  into  court  was  in  Kelynse's  time,  and  introduc- 
ed to  avoid  the  hazard  and  difficulty  of  pleading  a  tender.     Str.  787. 

And  in  B.  R.  if  the  defendant  produces  the  rule  at  the  trial,  and  the  jury 
do  not  give  damages  above  the  sum  paid  into  court,  the  plaintiff  will  be  non- 
suited, and  must  pay  costs  to  the  defendant. 

So  in  C.  B. 
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After  refusal,  or  issue  joioed,  plaintiff  may  have  it  and  costs,  to  the  time  of  pay- 
ing in,  he  paying  defendant  subsequent  costs.     Barnes,  2S0.  282.  2d4.  287.  357. 

Id  the  K.  B.   if  the  defendant  pays  money  into  court,  the  plaintiff  is  entided  to 

costs  up  to  tiiat  time,  though  he  afterwards  proceeds  with  the  action.     1  T.  B«  629, 

If  the  defendant  pays  money  into  court,  which  the  plaintiff  refuses  to  accept,  and 

at  the  trial  a  juror  is  witfadmwn,  the  plaintiff  cannot  claim  costs  up  to  the  time  of 

paying  money  into  court.     3  T.  R.  657. 

The  plaintiff'  is  entitled  to  costs  up  to  the  time  <^  payment  of  money  into  court, 
ihou^  he  proceed  to  trial  and  fiiil,  provided  he  apply  before  trial,  and  serve  the  de- 
fendant witti  notice  of  an  appointment  before  the  master  to  tax  the  costs  (which  he, 
not  the  defendant,  must  do) ;  after  trial  he  comes  too  kte.  '4  T.  R.  10.;  1  T.  IL 
710.     Id.  10. 

In  all  cases  where  the  plaintiff  does  not  proceed  to  trial,  he  is  entitled  to  costs  up 
to  the  time  of  paying  money  into  court ;  even  though  defendant  may  have  judgment 
as  in  case  of  a  nonsuit.     8  T.  R.  403. 

VTYkere  money  is  paid  into  court,  and  there  is  no  trial,  the  plaintiff  is  entitled  to 
co8t3  up  to  that  time,  though  he  withdrew  the  record  twice  after  canying  it  down, 
and  then  discontinaes.     8  T.  R.  486. 

VfTiere  the  de/endant  having  fSuled  from  having  paid  money  into  court  generally, 
obtains  a  new  trial,  and  leave  to  amend  the  rule  for  paying,  &c.  by  confining  it  to 
particular  caunts,  whereupon  the  plaintiff  elects  to  accept  3ie  money,  and  not  pro- 
ceed  ferther,  be  is  entitled  to  the  costs  of  the  whole  action.     9  East,  325. 

Touching  the  question  of  costs,  judgment  is  in  case  of  a  nonsuit  of  the  same 
fiosce  as  a  iudgroent  upon  nonsuit ;  as,  therefore,  in  the  latter  case  the  plaintiff  is 
not  entitled  to  costs  up  to  the  time  of  the  payment  by  the  defendant  of  money  into 
court,  neither  is  be  in  the  former.     2  M.  &  S.  335. 

In  C.  B.,  if  the  defendant  pay  money  into  court,  the  plaintiff  will  not  be  entitled  to 
costs  up  to  that  time  at  all  events,  although  he  should  afterwards  proceed  to  trial, 
and  a  verdict  should  be  found  for  the  defendant.     2  B.  &  P.  56. 

In  C.  B.  a  plaintiff  is  entitled  to  costs  up  to  the  time  of  paying  in  money,  not- 
withstanding he  proceeds  to  trial  and  fails.     3  B.  &  F.  556. 

The  general  rule  as  to  costs,  where  money  paid  in  is  not  accepted,  and  the  de- 
fendant has  a  verdict,  is  the  same  in  C.  B.  as  m  K.  B.,  namely,  that  [*]the  plaintiiT 
is  not  entitled  to  costs  up  to  the  time  of  payment  in.  2  Taunt.  361. 

A  defendamt  succeeding  afler  payment  of  money  into  court  which  the  plaintiff  ret 
fiises  to  accept,  is  entitled  to  the  costs  of  the  whole  action.     4  Taunt.  196. 

Where  the  defendant  pays  money  into  court,  and  the  plaintiff  proceeds,  and  suf- 
fers the  defendant  to  sign  judgment  of  nan  pros  against  him,  he  shall  not  afterwards 
be  entitled  to  his  costs  up  to  the  time  of  paying  the  money  into  court*  1  Mars, 
510.;  6  Taunt  158. 

Where  money  is  paid  into  court  upon  some  counts  only  which  the  plaintiff  takes 
out,  be  is  only  entitled  to  the  costs  of  those  counts.     4  T.  R.  579^ 

Where  the  plaintiff  accepts  money  paid  into  court  on  one  count  oqly^  and  discon- 
tinues, he  is  not  entitled  to  the  costs  of  the  others.     2  Taunt  266. 

Where  several  insurance  causes  on  the  same  policy,  in  each  of  which  the  de- 
fendants have  paid  money  into  court,  which  the  plaintiff  hjOA  taken  out  without  tax- 
ing costs,  are  consolidated  to  abide  the  event  of  one  ;  if  ihe  plaintiff  is  nonsuited  in 
that  one,  he  is  not  entitled  to  costs  in  the  others,  up.  toi  the  time  of  paying  money 
into  court,  any  more  than  in  the  one  tried.     7  T«  R.  372. 

Where  actions  on  policies  are  consolidate^,  and  n^oney  is  paid  into  court,  which 
the  plaintiff  not  accej^ng,  the  defendant  has  a  verdict,  the  plaintiff  is  neverthelesii 
entitled  to  the  costs  of  the  short  causes  qp  to  the  time  of  payment  in.  2  Taunt  361. 
A  plaintiff  on  a  policy,  taking  tlie  premium  out  of  court,  does  not  lose  his  costM 
of  the  special  counts,  where  there  is  no  consolidation  rule,  though  he  had  filled  OQ^ 
tfie  special  counts  in  another  actioA*.  5  Taunt.  607. 
If  defendant  refuses  to  pay  QostS|  o^ttachment  shall  go.     Barnes,  283. 
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ADd  (he  plainliflT shall  have  the  money  brought  into  coart;  though  he  be 
nonsuit.     Sa).  597. 

A  pauper  plaintifT  shall  have  the  money  out  of  court,  though  the  verdict  is  for  de* 
fendant ;  if  not  a  pauper,  defendant  would  have  it  towards  his  costs.  Lee  v.  Hol- 
land, T.  1730.     Bunb.  287. 

If  plaintiflf  recovers  a  less  sum,  defendant  shall  have  the  money  towards  his  costs. 
Barnes,  280, 

Money  brought  into  court  on  pleading  a  tender,  cannot  be  taken  out  by  defend- 
ant towards  his  costs,  though  he  has  a  verdict  C^x  v.  Robinson,  H.  9  6.  2. 
Sir.  1027.     B.  R.  H.  206. 

If  defendant  does  not  pay  the  costs  taxed,  though  plaintiff  recovers  less  than  the 
money  paid  into  conrt,  yet  he  shall  have  his  costs.  Hand  v.  Dinely,  H.  18  G.  2. 
Str.  1220, 

It  shall  not  be  paid  back  to  executors  on  defendant's  death.     Barnes,  279. 

Though  plaintiff  dies  before  trial,  defendant  cannot  have  back  the  money.  Barnes; 
881. 

Plaintiff  shall  have  the  money,  though  judgment  is  arrested.     Barnes,  284. 

Money  paid  into  court  by  mistake,  cannot  be  recovered  back.  Secus,  if  paid  by 
fraud.     2  13.  &  P.  392. 

Where  a  defendant  deposited  money,  under  a  rule  of  court,  to  abide  the  event  of 
an  action  of  toil,  and  died  before  trial,  the  plaintiff  was  not  permitted  to  take  it  out. 
6  Taunt.  603. 

If  plaintiff  replies  aflcr  money  paid  in,  he  cannot  afterwards  take  it  out  and  enter 
acquittal,  without  leave  of  the  court  and  payment  of  defendant's  costs.     Barnes,  367. 

Where  money  is  paid  into  court  upon  the  common  rule,  the  coiut  will  not  dis- 
cbai^e  that  part  of  it  which  directs  the  payment  of  costs,  unless  the  defendant  have 
been  prevented  making  a  legal  tender  by  the  fraud  or  vexatious  conduct  of  the 
plaintiff*.  Therefore  tliey  refused  the  application  where  the  defendant  had  merely 
pulled  out  his  pocket  book,  for  the  purpose  of  [*] making  a  tender,  six  weeks  bcs 
fore  action  brought,  and  was  prevented  by  the  plaintiff  walking  away  ;  never  repeat- 
ed the  offer.     2  Mars.  478. 

Where  money  is  paid  into  court  generally,  it  can  only  be  applied  to  such  de- 
mands as  are  legal.     1  B.  &  P.  265. 

Where  money  may  be  paid  into  court  upon  some  counts  of  the  declaration,  upon 
others  not,  a  payment  generally  must  be  applied  to  the  former  only.  1  Mars.  581. : 
6  Taunt.  322. 

On  a  declaration  stating  multifarious  demands  arising  out  of  one  transaction, 
payment  into  court  of  a  sum  incompetent  to  meet  all  the  demands,  cannot  be  applied 
by  the  plaintiff  as  evidence  of  such  one  of  the  demands  as  he  may  elect.  7  Taunt. 
450.  ;  1  Moore,  158. 

{f  money  is  regularly  paid  into  court  under  a  rule,  as  in  an  action  for  unliquidated 
damages,  the  plaintiff's  course  is  to  move  to  discharge  the  rule  ;  for  if  he  takes  the 
money  out,  he  waives  the  irregularity,  so  that,  to  entitle  himself  to  a  verdict,  the  jury 
must  give  dfimagcs  beyond  the  sum  paid  in.     1  T.  R.  710. 

The  payment  of  money  into  court  admits,  1st,  the  plaintiff's  right  to  maintain 
the  action  ;  2dly,  and  to  recover  up  to  the  extent  of  the  sum  paid  in,  and  no  more. 
|f,  therefore,  consistently  with  the  defendant's  contract,  he  may  have  concluded  it, 
and  yet  owe  thereon  no  more  than  the  sum  paid  in,  the  onus  of  proving,  in  the  regu- 
lar way,  that  more  is  due,  Hes  upon  the  plaintiff.     1  T.  R.  464. 

The  pavmont  of  money  into  court  is  an  admission  of  the  contract  stated  in  the 
court.     2'T.  R.  275. 

Payment  of  money  into  court  generally  admits  the  contract  as  stated  in  the  dec- 
laration,    9  East,  325. 

Payment  of  money  into  court  generally,  admits  the  existence  of  a  contract  in 
every  transaction  which  may  be  turned  to  one  by  assent  of  parties.   2  B.  &  P.  650. 

The  payment  of  money  into  court  by  a  defendant  sued  on  a  contract,  is  an  act 
whence  a  jury  may  infer  that  k^  made  the  contract,  such  being  the  natural  inference. 


Cetmt.  87 

Tbe  ftet  &Bt  he  made  it  being  established,  if  it  necessanly  follows  that  having 
made  it^  he  must  owe  aiore  than  the  sum  paid  in,  they  are  warranted  in  finding  that 
abo,  uidess  he  shows  payment.  But,  unless  that  is  the  inevitable  consequence  ; 
if  it  does  not  follove,  that  because  he  made  the  contract,  he  therefore  owes  the  mon- 
ey; if  a  state  of  things  may  exist  in  which  he  would  be  liable  for  the  sum  paid  in, 
and  no  more,  he  is  not,  by  the  act  of  paying  in  the  money,  made  liable  fiirther. 
Hence,  where  an  action  ¥ras  brought  on  a  policy  on  goods  to  be  loaded  at  a  particu- 
lar port,  and  the  defendant  paid  money  in  generally  ;  held,  that  he  might  contend 
that  the  goods  except  as  to  such  portion  as  the  money  paid  in  covered,  were  not 
loaded  at  the  specified  port,  and  so  that  the  policy  never  attached.  2  M.  &  S.  106. 
Payment  of  money  into  court  in  a  suit  demanding  payment,  does  not  discharge  the 
debt ;  therefore,  it  may  still  be  pleaded  by  way  of  set-off.     3  T.  R.  186. 

Payment  of  money  into  court  upon  a  contract,  is  only  evidence  from  which  a 
jury  may  infer  the  fact  that  the  party  made  the  contract ;  therefore,  if  they  only 
state  the  fact  of  the  payment  in  a  special  verdict,  the  court  cannot  draw  the  infer- 
enice.    %  M.  &  S.  106. 

In  an  action  on  a  Inli  of  exchange  against  the  drawer,  payment  of  money  into 
cour^  ^nerally,  is  an  admission  of  his  hand-writing«     2  H.  B.  374. 

Fayment  of  money  into  court  on  a  valued  poUcy,  only  admits  a  loss  pi*o  tanto, 
1  Taaot.  419. 

In  as9tti»p9fl  by  the  owner  of  a  trunk  of  the  value  of  15/.  which  had  been  lost  by 
the  defendant,  a  carrier,  the  declaration  stated  a  general  undertaking  by  the  defentl- 
ant  to  carry  goods  safely  fer  hire,  and  the  defendant  paid  [*]5/.  into  court.  Held, 
that  the  defendant  could  not  give  in  evidence  a  notice,  <<  that  he  would  not  be  re- 
sponsible for  more  tliaa  bL  for  any  property  lost,  unless  the  same  was  booked  and 
paid  fo/r  according  to  the  value,"  and  that  the  trunk  in  question  had  not  been  so  paid 
fer;  because  the  payment  of  money  into  court,  upon  a  count  stating  a  special  con* 
tract,  and  narrowed  the  inquiry  to  the  quantum  of  damages  sustained  by  the  breach 
thereof.     2  East,  214. 

If  the  plaintiff,  previous  to  the  trial,  has  induced  the  defendant  to  believe  that  the 
only  point  to  be  tried  would  be  a  question  of  fraud,  and  has  suffered  him  to  prepare 
his  evidence  for  that  purpose ;  the  court  will  not  idlow  the  plaintiff  to  object  to  the 
receipt  of  that  evidence  at  the  trial,  on  the  ground  of  the  contract  having  been  ad- 
mitted by  the  payment  of  money  into  court.     3  B.  &  P.  556. 

And  this  is  allowed  in  all  personal  actions,  where  the  debt  demanded   is 
certain ;  as  in  debt.     1  Vent.  356.     Sal.  597. 
fo  indebitatus  assumpsit.     1  Vent.  356. 

So,  in  indebitatus  assumpsit  and  quantum  meruit ;  though  the  quantum  me* 
ruit  is  uncertain.     Dub.  per  Holt,  but  afterwards  agreed.     Sal.  597. 

So,  in  covenant  for  nonpayment  of  rent..  R.  Sai.  596.  Per  C.  B.  3 
Geo. 

Soj  in  covenant  to  find  diet,  or  pay  10/«     2  Mod*  Ca.  305. 
In  replevin  where  the  defendant  avows  for  rent.     Sal.  597.     2  Mod.  Ca« 
379. 

In  ejectment  where  the  entry  was  for  nor  nonpayment  of  rent.  Sal.  597. 
Per  C.  B.  3  Geo. 

And  now  by  the  st.  4  Geo.  3.  28.  if  the  tenant  at  any  time  before  trial  in 
ejectment  pay  to  the  lessor  or  his  attorney,  or  into  court,  all  the  rent  due 
and  costs,  all  proceedings  in  the  ejectment  shall  cease. 

So,  after  judgment,  execution  shall  be  stayed.     2  Mod.  Ca.  345. 
Where  a  sum  of  money  demanded  is  certain,  or  capable  of  being  ascertained  by 
computation,  payment  into  court  will  be  admitted,  and  the  amount  struck  out  of  the 
declaration.     2  Burr.  1 120. 

In  trover  for  money,  he  shaH  bring  the  whole  money  declared  for  into  court.  Anon. 
H.  5.  6.     Str.  142. 
It  may  be  brought  into  court  in  an  action  at  the  suit  of  an  executor,  and  he  shall 
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Wm  €«flte>  iM  not  pnydMm.    CnHchfiled  t.  Scoftt,  P.  1  6.  2.  Str.  796.    Barnes, 


If  pluntiiris  an  idauniatiator,  and  not  so  named,  rule  shall  be  discharged.  Barnes, 
ISO. 

In d^ibrkOlinga  hare,  defendant  may  bring  penalty  and  costs  into  court,  (if 
ao  other  count).    Webb  v.  Punter,  M.  18  G.  2.     Str.  1217. 

So,  in  covenant,  where  the  breach  assigned  is  a  sum  certain.     Barnes,  284. 

In  trover  for  a  specific  chattel  of  certain  value,  which  must  be  the  sole  measure  of 
damages,  the  thing  demanded  maj  be  brought  into  court,  or  ordered  to  be  delivered 
to  plaintiff.     Fisher  v.  Prince,  M.  3  6.  3.     3  B.  M.  1363. 

But  where  quantity  or  quality  is  uncertain,  or  tor<  may  enhance  damages  abovo 
real  value,  and  no  rule  to  estimate  additional  value,  it  shall  not.     3  B.  M.  1363. 

And  though  court  orders  the  goods  to  be  delivered  to  plaintifi^  he  may  still  pro- 
ceed for  damages  at  peril  of  costs.     3  B.  M.  1363. 

It  is  not  of  course,  if  plaintiff  is  an  executor.     Barnes,  279. 

In  replevin,  afler  declaration  and  before  avowry,  proceedings  may  be  staid,  on 
payment  of  rent  distrained  for  and  costs.     Barnes,  429. 

Where  a  third  person  claims  from  the  defendant  the  whole  of  the  plaintiff's 

S^]dcmand,  the  court  will  stay  proceedings  on  paying  it  into  courL     Seeusy  where 
le  claim  is  part  only.     1  B.  &  P.  161. 

Where  the  defendant  has  received  the  sum  in  question  by  virtue  of  his  public 
office,  for  example,  as  a  navy  prize  agent,  and  there  are  other  claimants  besides  the 
l^aintiff,  it  may  be  paid  into  court  for  the  use  of  those  who  shall  appear  entitled.  1 
Taunt.  166. 

A  foreigner  having  obtained  judgment  in  assumpsUj  and  the  defendant  therein 
having  a  cross-action  upon  the  case  pending  against  the  foreigner,  for  damages  ac- 
cruing out  of  tl)e  same  transaction,  the  court  permitted  the  defendant  to  pay  the 
debt  on  the  former  judgment  into  court,  to  abide  the  event  of  the  suit  then  pend- 
ing, but  to  be  paid  out  immediately  afler  the  trial,  he  going  to  trial  immediately.  1 
Smithy  338. 

The  stat.  19  Geo.  2.  c.  37.  s.  7.  which  ensiles  a  defendant  to  pay  money  into 
coort  in  actions  on  policies  of  insurance,  (and  therefore  to  make  a  tender  before 
action,)  is  general,  and  not  confined  to  marine  insurance.     2  Taunt.  317. 

Money  was  paid  into  court  in  an  action  upon  the  case  for  canal  calls.  7  T. 
lU  36. 

Principal  and  interest  due  on  a  bond  payable  by  instalments,  may  be  paid  into 
court*    3  Burr.  1870. 

Penaky  of  a  bastardy  bond  paid  into  court.     2  Blk.  1190. 

Money  was  allowed  to  be  paid  into  court  in  debt  for  penalties  on  the  game  laws. 
2  Blk.  1062. 

In  general,  in  covenant,  money  cannot  be  paid  into  court,  since  the  action  is  usu- 
ally for  uncertain  damages ;  but  on  a  special  count  for  a  liquidated  sum,  such  as 
for  nonpayment  of  rent,  or  of  5/.  per  acre  for  ploughing  up  meadow-land,  it  may. 
2  Blk.  837. 

On  an  avowiy  for  rent,  the  plaintiff  may  pay  it  into  court.     1  H.  B .  24. 

But  where  the  action  is  only  for  damages,  defendant  shall  not  be  allowed 
to  pay  any  sum  into  court  upon  motion  ;  as  in  covenant.  R.  1  Vent.  366« 
If  it  be  for  not  repairing.     Sal.  596. 

In  trover  for  goods  certain,  he  shall  not  be  allowed  to  bring  the  goods  into 
court.     Sal.  597. 

In  replevin  where  he  avows  for  damage  feasant.     2  Mod.  Ca.  379. 

In  an  action  f<Nr  general  damages,  since  a  tender  cannot  be  pleaded,  the  defend- 
ant cannot  pay  money  into  court  :  and  therefore  in  an  action  for  dilapidations.  8 
T.  R.  47. 

In  debt  for  a  fine  in  a  manor-court,  money  cannot  he  brought  into  court.  'GoUl 
V.  Freame,  H.  1722.  Bunb.  124. 
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la  an  action  for  immoderately  diiviBg  a  hired  ohaistf,  money  ihall  not  be  brought 
mio  coart.     White  v.  Woodhouse»  M.  1  G.  2.     Str.  787. 

A  laced  head»  for  which  trover  is  brought,  camiot  be  brought  into  couit.     Bow** 
iogtoa  V.  Parry,  H.  2  G.  2.     Str.  822. 

But  the  coatt  may  make  nde  to  show  why  the  goods  and  costs  should  not  be  ao 
oepted.     Barnes,  281. 

But  the  court  wOl  not  do  this,  if  the  goods  have  been  altered*     Barnes,  284. 

Money  cannot  be  brought  into  court  in  debt  swr  emtm<,  for  goods  sold.    Leap- 
idge  V.  Poi^ione,  H.  4  G.  2«     Str.  890. 

It  cannot  be  brought  on  a  bond  from  bailiff  for  his  good  behaviour,  and  payment 
of  money  to  the  sheriJBT's  use.     Barnes,  285. 

Nor  in  debt  on  bond  for  perfonnance  ^f  covenants  in  a  lease.     Barnes,  286. 

Nor  for  the  penalty  of  a  charter-party.     Barnes,  285. 

Nor  in  an  action  for  dilapidations.     Squiro  v.  Archer,  T.  5  G.  2.     Str.  906* 

Money  cannot  be  brought  into  court  in  debt  for  rent ;  but  the  court  will  [*]refer 
it  lo  the  master  to  compute  what  is  due,  on  defendant's  undertaking  to  pay.  Lee 
V.  Ixiah,  10..  9  G.  2.    B.  R.  H.  173. 

It  may  on  debt  for  rent,  and  nil  debet  pleaded ;  so,  in  covenant  for  nonpayment 
afieoL     Barnes,  280. 

But  not  on  covenant,  if  defendant  is  to  render  best  beast  for  heriot,  or  money,  at 
pbindflrs  election.     Barnes,  289. 

It  cannot  on  debt  on  bill  penal,  with  count  added  on  a  muiuatuSy  but  aAer  verdict 
the  court  will  not  set  it  aside.     Barnes,  283. 

in  trover,  pictures  cannot  be  brought  into  court.  Olivant  v.  Ferineau^  T.  16  G. 
2.     Str.  1191.     Wils.  23. 

In  an  action  on  contract  to  pay  in  foreign  money,  the  court  will  not  allow  money 
to  be  paid  into  ooart,  since  without  the  intervention  of  a  juiy  the  value  cannot  be 
BxeiL    5  T.  R.  87. 

Honey  cannot  be  paid  into  court  by  a  carrier  sued  in  assumpsit  for  goods  spoiled. 
2  B.  &  P.  234. 

Money  cannot  be  paid  into  court  in  cusumpsit  for  the  non-delivery  of  goods  at  a 
eeitain  price.     3  B.  &  P.  14. 

The  defendant  in  an  action  for  a  false  return  to  a  set.  fa.  cannot  pay  money  into 
eooit.     7  T.  R.  335. 

Where  one  defendant  sufiers  judgment  by  default,  and  a  second  is  outlawed,  the 
third  shall  not  briog  money  into  court     3  Blk.  1029. 

Yetj  by  the  st.  4  &  5  Ann.  i6.  in  an  action  on  a  bond  with  a  penalty,  if 
the  defendant  brings  into  the  court,  where  the  action  dcpende,  all  the  prin- 
cipal and  interest  due,  and  all  costs  expended  in  any  suit  in  law  or  equity 
opon  5ach  bond,  the  money  brought  in  shall  be  taken  in  full  satisfaction  of 
SQch  bond ;  and  the  court  may  give  judgment  to  discharge  the  defendant  of 
and  from  the  same. 

So,  before  this  statute,  if  the  penalty  of  the  bond  was  brought  into  court 
hy  rale,  it  was  referred  to  the  master  or  prothonotary  to  tax  the  principal, 
interest,  and  costs  for  the  plaintiff,  and  the  residue  was  returned  to  the  defea* 
SmU     Hod.  Ca.  101.     Sal.  597. 

On  bond  with  penalty,  conditioned  to  pay  money  by  instalments,  and  action  brought 
on  ftihire  of  one  payment,  proceedings  shall  not  be  stayed  on  paying  the  sum  then 
doe,  and  costs.  Land  v.  Harris,  P.  8  G.  Str.  615.  Contra,  Bridges  v.  Wil* 
fiamson,  M.  2  Geo.  2.     Str.  814.     Mayne  v.  Somner,  H.  4  Geo.  2.     Ibid. 

In  debt  on  bond  to  pay  money  by  instahnents ;  on  failure  of  the  first  payment, 
fiaiotiff  shall  have  judgment ;  but  shall  not  take  out  execution,  but  as  the  payments 
become  due.     Darby  v.  Wilkina,  M.  7  Geo.  2.     Str.  957. 

Paying  all  the  past  instalments,  with  interest  and  costs,  is  sufficient ;  and  if  more 
dboey  is  brought  into  court,  it  may  be  ordered  out  of  court  to  the  party  who  brought 
k'^    Lucas  V'  I^odon^  M.  11  Geo.  2.     Str.  958. 
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On  bond  to  pay  a  gross  sum  at  a  day  certain,  defeazaased  afterwards  by  articles, 
to  pay  by  instalments  at  days  therein  mentioned,  provided  he  pays  punctually,  and 
lives  tiU  all  the  days  are  past,  otherwise  dcfeazance  to  be  void  ;  obligor  makes  de- 
fault, the  gross  sum  must  be  paid ;  and  on  action  against  him,  he  cannot  pa^  in  the 
money  due  .on  instalments  only,  even  though  obligee,  after  the  de&ult,  received  in- 
terest on  all  remaining  due.     Bonafous  v.  Rybot,  P.  3  Geo.  3.     3  B.  M.  1370. 

On  bond  to  secure  annuity.     Barnes,  288. 

Plaintiff  brought  debt  on  bond  against  defendant  administrator,  filed  a  bill  for  dis- 
covery of  assets,  and  instituted  a  suit  for  an  inventory  ;  judgment  for  plaintiff  re- 
versed on  error  ;  new  action  brought ;  and  defendant  moves  to  stay  proceedings  on 
4  &  5  Ann.  on  payment  of  principal,  interest,  and  costs  ;  and  the  court  directed 
costs  only  of  that  second  suit,  though  the  words  [*]of  the  act  cu^,  '^  all  costs  in 
^Uiy  suit  inlaw  or  equity  on  such  bond."'  Sisney  v.  Nevinson,  P.  12  Geo.  Str.  699. 

Add  the  court  will  not  ti bilge  to  the  payment  of  another  debt  in  con- 
science, before  relief.     Mod.  Ca.  101  • 

So,  in  covenant,  if  (he  breach  is  assigned  for  nonpayment  of  rent  or  a 
sum  certain.     Per  King  Ch.  J.     Hil.  3  Geo. 

So,  in  ejectment  upon  a  condition  broken  for  nonpayment  of  rent.  Per 
King  Ch.  J.  Hil.  3  Geo.     (Vide  2  Str.  900.) 

But  a  proffer  af\er  notice  of  trial  shall  not  be  allowed,  if  the  payment  be 
not  so  ready  as  not  to  delay  the  trial.     Mod.  Ca.  25. 

It  may  be  paid  in  at  any  time  before  plea  pleaded.     Barnes,  279.  2S1. 

The  court  will  not  allow  money  to  be  paid  in  nfter  plea  pleaded.  Thornton  v. 
Gibson,  H.  20  Geo.  2.     1  Wils.  157.     Barnes,  286.  849. 

Nor  afler  judgment  for  want  of  plea.     Barnes,  281.  285. 

Before  plea  pleaded,  the  payment  of  money  into  court  is  of  course.  After  plea, 
it  may  be  done  by  a  judge's  order.     1  T.  R.  710. 

Afler  issue  joined,  it  cannot  be  increased.     Barnes,  282. 286. 

After  general  issue  pleaded,  the  court  will  give  leave  to  withdraw  it,  in  order  to 
bring  money  into  court,  and  replead  it.  Tarlton  v.  Wragg,  T.  21  Geo.  2.  Str.' 
1271. 

It  cannot  in  an  action  of  trespass  for  the  mesne  profits,  against  tenant  in  posses- 
sion, after  judgment  in  ejectment  against  tlie  casual  ejector,  for  this  action  is  for  a 
tortuous  occupation.     Holdfast  v.  Morris,  H.  33  Geo.  2.     2  Wils.  115. 

If  the  money  is  not  paid  into  court  when  defendant  has  pleaded  tender  with  a 
profcrt  in  cur.  it  is  no  plea,  and  plaintifl'  may  sign  judgment-  Pether  v.  Shelton, 
M.  12  Geo.     Str.  638. 

Where  an  inquisition  is  set  aside,  and  a  fresh  enquiry  directed ;  money,  with 
costs  up  to  that  time,  may  be  paid  into  court,  and  stnick  out  of  the  declaration,  upoii 
the  usual  terms.     1  Taunt.  491 . 

So,  it  shall  not  be  allowed  in  debt  on  a  judgment.     Mod.  Ca.  60. 

If  plaintiff,  in  a  bill  in  equity,  offers  to  pay  money  (an  insurance  premium)  to  de- 
fendant, and  an  issue  is  directed  wherein  he  is  defendant ;  tiiis  offer  is  the  same  ua 
if  the  money  had  been  actually  brought  into  court.     Wilson  v.  Ducket,  M.  3  Creo 
3.     3  B.  M.  1361.  •  ' 

If  defendant  moves  to  stay  proceedings  in  debt  on  bond,  on  payment  of  principal 
interest,  and  costs,  and  (hero  is  a  suit  in  equity  for  the  same  matter,  he  shall  pay  the 
costs  there  also.     Lock  v.  Sherman,  P.  8  Geo.  2.     B.  K.  H.  116. 

A.  is  indebted  to  B.  2/.  5«.  for  rent,  and  is  always  ready  to  pay ;  B.  keeps  out  oF 
the  way,  and  brings  action  $  A.  summons  him  before  a  judge  to  show  cause  why 
on  payment  of  debt  and  costs,  proceedings  should  not  be  stayed  ;  B.  pretends  otiier 
demands,  which  obliges  A.  to  obtain  the  common  rule  to  pay  the  money  into 
court  with  costs  ;  B.  applies  to  take  the  money,  and  have  the  costs  taxed  :  this  i^ 
oppressive,  and  the  court  will  discharge  the  rule  as  to  costs.  Johnson  v.  Houl- 
dhch,  P.  31  Geo.  2.     1  B.  M.  578. 

The  court  will  give  leave  to  pay  money  as  to  some  counts,  and  to  the  rest  to 
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^e«d  general  issue,  statute  of  limitations,  aad  set  off  bankruptcy,  but  not  to  demur. 
Baniesy  286.  350. 

And  to  plead  general  issue,  and  plene  admnisiraoit     Barnes,  287. 

Or,  to  withdraw  plea,  pay  in  money,  and  plead  general  issue  on  terms.  Barney 
S62. 

Or,  to  withdraw,  pay  money,  and  plead  the  same  plea.     Barnes,  289. 

[*](G  11.)  In  C.  B.  must  be  upon  an  original,  &c. 

But  all  declarations  in  C.  B.  are  founded  on  an  original  writ,  original  bill, 
or  upon  an  attachment  of  privilege.     Lut.  228. 

And  tlierefore.  if  the  declaration  there  begins  with  a  queriiur^  as  in  B.  R*, 
it  is  error.     R.  Lot.  2S8. 

The  ancient  course  in  C.  B.  was,  that  the  plaintiflT  declared  upon 
iHe  appearance,  and  after  imparlance  made  a  declaration  de  novo.  3 
Cro.  ^9. 

But  the  first  declaration  was  the  foundation  and  warrant  for  the  second. 
Ibid. 

And  if  there  was  no  original,  it  was  error  at  the  common  law. 

So,  if  there  was  no  writ  of  privilege  filed,  where  the  suit  is  by  attachment 
of  privilege.     R.  2  Cro.  418. 

So,  if  the  plaintiff  declared  twice  on  the  same  original,  and  one  declaration 
Taried  from  the  other.     R.  Cro.  £1.  416. 

But  the  want  of  an  original  is  aided  after  verdict  by  the  %U  18  El.  14.  Vide 
Ameodofient,  (D.  6.) 

And  now,  by  the  st.  4&  5  Ann.  16.  aAer  judgment  by  confession,  mV  dict/| 
Non  sum  inform, J  or  aAer  a  writ  of  inquiry  executed,  all  defects  are  aided, 
as  after  verdict,  so  as  there  be  a  writ,  original,  or  bill  duly  filed. 

An  original  writ  of  the  term  in  which  final  judgment  is  given,  will  not  warrant 
tint  judgn^Dt,  if  it  am>ear  on  the  same  record  tbit  there  have  been  proceedings  of 
a  preceding  terai.     Dyke  v.  Sweeting,  H.  21  Geo.  2.     1  Wils.  ISl. 

The  memorandum  need  not  set  out  in  what  plea,  for  the  original  being  recited 
verlMifm,  shows  itself.     Barnes,  331.  333.  836. 

If  the  or^gioalis  returnable  the  second  return  of  the  term,  though  the  pkudta  are 
entered  geo&aHy  of  the  same  term,  it  is  well  enough ;  for  the  whole  term  may  ba 
c<Misideied  as  one  day  ;  and  in  C.  B.  there  are  no  special  placita.  Philipps  v. 
nifipps,  T.  11  &  12  Geo.  2.     Andr.  248. 

Bat  in  B.  R.  where  a  debt  accrues  in  term  time,  and  in  the  same  term  the  party 
coiDefl  and  complains,  be  must  have  a  special  memorandum  to  show  that  the  causa 
of  action  precedes  the  bringing  it.     Ibid. 

And  after  verdict,  any  default  of  this  nature  would  be  cured  by  st.  5  Greo.  3.  c- 
13.  m  which  penal  actions  are  not  excepted.     Ibid. 

(C  1 2.)  How  the  original  shall  be  recited. 

And  when  the  suit  is  upon  an  original,  the  original  shall  be  recited  in  the 
declaration  shortly. 

As  in  account,  annuity,  covenant,  debt,  detinue,  and  replevin,  (in  which 
actions  the  ordinal  is  a  summons,)  the  declaration  shall  be  A.  ($rc.  aum^fuit 
md  respondendian  q*  deplacilo,  fyc* 

And  in  actions  upon  the  case,  ejectment,  trespass,  &c.  (where  the  original 
itao  attachment,)  the  declaration  shall  be  A.  ^c.  attach,  fuit  ad  respondendum 
f  •  deplactto. 

And  inactions  upon  the  case,  &c.  where  the  writ  contains  the  case  at  larg« 
tfae  writ  anci'entlj  was  recited  at  large  in  the  declaration.  [Vide  2  Wiis- 
39^.  J 
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Bat  now,  by  rule  of  court,  the  declaration  ought  not  to  recite  all  the 
original,  but  it  is  sufficient  to  mention  the  nature  of  the  action  as  v4.  aN 
^ach»  fuii  ad  respondendum  q.  de  placiio  transgressionis  ^uper  casnm,  C«  Att* 
396. 

[*]So  in  personal  actions  on  a  general  statute,  excopt  in  debt.  C.  Att.  29$. 
Per  rule  1654,  Mills,  26. 

So  in  actions  upon  the  case,  or  a  general  statute  by  original  in  B.  R.  C 
Att.  357. 

The  original  recited  is  part  of  the  declaration,  and  therefore  in  trespass  ; 
ifthc  writ  be  recited  to  be  vi  e^  armis,  it  is  sufficient,  though  that  be  after- 
wards omitted.     R.  Lut.  15Q9.  .  Vide  post,  (3  M  7. — C  86.) 

}f  the  writ  for  taking  of  goods  saysp»e^»or  ad  valenliam^  4^£.,  it  is 
sufficient,  though  it  be  omitted  in  the  declaration.  R.  I  Sid.  150.;  2  Cro. 
654. 

.    if  the  writ  says  bona  et  calalla  sua^   and  the   declaration  omits  sxux.     R.  r 
Sid.  187.  R.  Lutt.  1509. 

But  a  vicious  recital  of  an  original  does  not  hurt  the  declaration,  if  the 
writ  itseli^  upon  oyer,  be  not  bad  ;  as,  in  replevin  de  capt.  avtriarum  for  aver-* 
iorum*  R.  Sal.  701. 

(C  13.)  Must  be  conformable  to  the  original. 

And  the  declaration  ought  to  be  conformable  to  the  writ.  Co.  Lit. 
303.  a. 

•  And  for  variance  between  the  count  and  the  writ,  the  defendant  may 
plead  in  abatement.  Vide  abatement,  (G.  8.)  And  see  there  for  what 
variance  a  plea  in  abatement  is  good. 

So,  a  material  variance  between  the  count  and  the  writ,  is  error  :  as,  if 
the  count  demands  more,  or  less,  that  the  writ,  as  where  the  writ  is  guare 
clausum  f regit,  the  count  quare  clausa*  R.  Cro^  El.  185.  Vide  post, 
(3M.  6.) 

When  the  whole  original  writ  was  spread  out  on  the  roll,   together  with  the  count 
thereupon,  if  a  variance  appeared  between  the  writ  and  count,  the  defendant  might 
'  have  taken  advantage  of  it,   either  by  motion  in  arrest  of  judgment,  writ  of  error, 
plea  in  abatement,  or  demurrer.     2  Wils.  394. 

But  afterwards,  it  was  detennined,  that  if  the  defendant  would  take  advantage  of 
a  variance  between  the  writ  and  count,  he  must  demand  oyer  of  the  writ,  and 
ptead  the  variance.     2  Wils.  8&.  395. 

Wliich  now  he  cannot  do.     Vide  in  Abatement 

And  the  court  frequently  permits  the  defendant  to  take  advantage  of  &  variance 
on  motion.     Turing  v.  Jones,  B.  R.  M.  34  Geo.  3.     5  T.  R.  402* 

Even  where  the  proceedings  are  by  bill,  a  variance  between  the  writ  and  dec- 
laration in  the  nature  of  the  action,  or  right  in  which  the  plaintiff  ia  suing,,  is  a 
ground  for  setting  the  proceedings  aside.     5  T.  R.  402. 

But  the  court  will  not,  on  motion,  permit  a  defendant  to  take  advantage  of  a 
variance  between  the  sum  mentioned  in  the  ac  etiam  part  of  the  latitat  and  the  dec- 
laration.    Ibid. 

The  court  will  not  set  aside  the  proceedings  for  irregularity  for  a  variance  be» 
tween  the  original  writ  and  the  declaration.  Spalding  v.  Mure,  B.  R.  T.  35  Geo. 
3.     6  T.  R.  363. 

The  defendant  must  take  advantage  of  an  irregularity  in  the  writ  before  fq»pear« 
ance.     Fox  v.  Money,  C.  P.  E.  3d  Geo.  3.     1  Bos.  &  Pull.  Rep.  250. 

So,  if  the  writ  be  quare  clausum  f regit  et  herbam,  ibidem  conculcavit^  an  «2 
the  count  omits  /regit  ;  for  then  the  count  omits  the  trespass  for  the  entry 
into  the  close)  which  was  in  the  writ.     R.  per   two  J*  Ventris  cont.   be* 
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caTifle  the  treading  down  the  grass  in  (he  close  imports  an  entrj  into  it.     S 
Vent.  153. 

[*]So^a  writ  in  replevin  de  avariisy  Sic.  a  count  deequo.  R.  Cro.  EL  330« 
7Ed.  4.  3K  b.     R.  Lot.  1181. 

In  trespass,  where  the  wrk  was  quare  bona  el  ctUaUa  cesnt,  a  count  of  a  cow  WM 
^Id  bad.     Ld.  Rajm.  4. 

So,  in  forger  of  false  deeds,  a  writ  of  divers  false  deeds,  and  a  count  of  a 
deed  of  feofifment.     35  H.  6.  37. 

If  a  writ  in  trespass  be  contra  pactm  nuper  resets,,  and  the  declaration  coti- 
irapaeem  regis  nuncm      11  H.  4.  15«     2  Ed.  4.  24.  b. 

So,  a  writ  for  goods  ad  vaUniiam  20/.,  declaration  ad  xalentiam  40/.  R. 
Cro.  EU  308. 

So,  in  an  action  on  the  case  for  a  nuisance,  if  the  writ  be  for  raising  a  jard^ 
and  the  declaration  adds,  digging  a  gutter.     R.  Cro.  El.  829. 

So,  in  debt,  if  the  writ  be  in  placiio  debiii  10/.,  and  the  plaintiff  declares 
for  20/.     R-Cto.  Kf.  434. 

So,  if  a  writ  of  waste  be  against  the  defendant  eoe  dxsmissiont  A.,  and  the 
count  sbo^^s  a  feoffment  to  B.,  who  ought  by  recovery  to  declare  the  use  to 
the  defendants  it  is  bad  ;  for  it  ought  to  have  been  (as  appears  by  the  decla* 
xation)  ex  demitsione  B.     R^Cro.  El.  722. 

If  the  writ  be  on  the  demise  of  the  predecessor,  and  the  count  on  the  de- 
mise of  himself,  or  e  contra.     R.  1  Rol.  432. 

The  plaintiff  may  declare  qui  iam  on  general  process.  8  WDs.  141.  2  Blk* 
722.  Bat  it  is  irregular  to  declare  in  one's  own  right  on  process  ^t  tarn.  4  Biut. 
24  J  7. 

A  declaiation  must  agree  with  the  process  in  the  number  of  plaintiffs.  1  B.  I( 
P.  383. 

And  the  rule,  that  on  joint  bailable  process,  the  declaration  must  be  joint  against 
all,  is  without  an  exception.     1  M.  &.  S.-  55.     1  B.  &  P.  19.     Id.  49. ;  though  the 
writ  and  affidavit  describes  the  cause  of  action  to  be  several  as  well  as  joint.     4 
East,  589.     Smith,  285. ;  and  the  declaration  will  be  set  aside  if  not  against  all, 
though  it  has  been  taken  out  of  the  office  by  those  against  whom  it  was  filed.     3 
^.  IL  B2. ;  and  not  merely  an  exoneretur  entered  as  to  the  bail.     5  T.  H.  722i 
But  in  process  not  bailable,  the  plaintiflf  may  declare  separately  against  each  de« 
fimdaoL     Ibid.  &  2  T.  R.  257. ;  and  the  insertion  in  the  process  of  Ihe  name  of 
one  not  named  in  the  affidavit  of  debt,  does  not  make  the  declaration  against  the 
oCber  defendbnt  alone   irregular.     2  N.  R.  98.     But  where  a  defendant  is  held  ta 
bail  on  a  writ  issued  against  himself  and  another,  and  the  plaintiff  declares  against 
oneimly,  tha  court  wiU  set  aside  the  declaration  and  subsequent  proceedings.     1 
Mars.  274.     In  bailable  process,  however,  against  two,  with  ac  etiwn  against  the 
latter  solely,  though  the  sheriff  may  arrest  both.     7  Taunt.  458.     1  Moore,  147. 

The  onuBBiOD  of  the  words  in  a  declaration,  by  original,  and  thereupon  the  plain- 
tiff complains,  is  so  far  informal,  that,  although  the  defendant  cannot  therefore  de* 
mar,  the  comt  will  compel  their  insertion.     1  B.  &  P.  366. 

The  extent  and  meaning  of  a  special  plea  is  to  be  collected  from  the  introduction. 
6  T.  R.  565. 

If  the  general  issue  and  special  plea  be  pleaded,  and  the  latter  commencing  as  an 
answer  to  part  only  of  the  demand,  answers  tlie  whole ;  it  is  bad  on  special  demur- 
rer.    2  B.  &  P.  427. 

^  When  the  defendant  is  held  to  bail  on  a  capias,  by  an  ac  etiatn  clause,  the 
plaintiff  is  bound  to  pursue  it,  and  declare  accordingly.  Rogers  v.  Rogers,  4  Johns. 
Rep.  4S5. 

And  in  such  case,  if  the  plaintiff  vary  the  cause  of  action,  it  is  an  irregularity 
whkb  the  deieiidcu4  m^^  avail  himself  of  on  motion.     Ibid,  y 
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(C  14.)  When  a  variance  shall  be  aided. 

And  a  material  variance  is  not  aided  by  verdict.  R.  Cro.  El.  185.  B'29. 
330.  722.  R.  2  Vent.  153.  Per  Powell  ace,  but  Trebj  cont.  Lut.  1181. 
'{  Vide  Grifiin  v.  Pratt,  3  Conn.  Rep.  513.  Dillman  v.  Shaltz,  5  Serg.  & 
Kawle,  35.  \      Vide  Amendment,  (D  18.) 

But  misprision  of  one  original  for  another,  as  summoned  for  attached, 
[*}isonly  form,  and  aided  by  verdict.  Semb.  2  Cro.  108.  Cro.  Car.  91. 
4  Mod.  24 G. 

In  an  action  on  the  case,  if  the  writ  is  recited  summonit  instead  of  attach,  it  is 
well.     Brown  v.  Morgan,  M.  4  Geo.  2.     Fort.  341. 

So,  on  debate,  in  the  case  of  a  member  of  parliament  Lockyer  v.  Chetwjod, 
in  C.  B.     Fort.  341. 

So,  if  the  original  be  certified  in  one  county,  where  the  action  was  in 
another,  it  shall  not  be  intended  the  original  in  the  same  cause,  but  rather 
that  there  was  no  original,  and  this  is  aided  by  the  statute.  R.  2  Cro.  655. 
674.     Vide  Amendment,  (D  8.) 

Or,  of  another  term,  or  between  other  parties.  R.  Cro.  Car.  327.  R.  3 
Mod.  136. 

Special  original  in  L.  plaintiff  declares,  in  M. ;  defendant  takes  the  declaration 
out  of  the  office  ;  plaintifi*  sues  out  new  original  in  M. :  proceedings  shall  not  be 
set  aside.     Barnes,  415. 

So,  if  the  original  recited  in  trespass  be  only  for  one  day,  the  declaration 
for  trespass  on  several  days.     R.  4  Mod.  246. 

If  the  original  certified  was  such  as  the  defendant  was  outlawed  upon  ;  for 
then  the  plaintiff* may  declare  upon  that  or  upon  a  new  original.  R.  Jon. 
442,  3. 

So.  if  upon  no  original  being  assigned  for  error,  diminution  be  alleged 
whereupon  the  cvslos  brevium  certifies  an  original  of  the  term  in  which  the 
placiia  is  entered,  which  is  a  variance :  it  may  be  'suggested,  that  there  is 
another  original  in  the  same,  or  a  precedent  term,  and  there  shall  be  another 
certiorari  for  it.     Rr  1  Sal.  267. 

So,  on  a  certiorari  for  an  original,  the  continuances  ought  not  to  be  re- 
turned.    1  Sal.  269. 

Otherwise,  if  it  be  only  a  misprision,  or  small  variance  in  the  name  of  the 
party,  or  in  the  time,  between  the  original  certified  and  the  declaratioiu 
Vide  Amendment,  (D  8,  9.) 

In  action  for  a  false  return,  if  declaration  sets  forth  z,  fieri  facias^  and  a  wavrant 
to  levy  so  much,  which  he  had  recovered  against  A.,  and  the  warrant  is,  to  levy  of 
the  goods  of  A.  so  much  as  he  had  recovered  against  ■  ,  (omitting  the  name,) 

it  is  good,  the /en* /act a*  being  right     King  v.  Morris,  T.  6  Geo.  2.     Str.  909. 

(C  16.)  What    variance    is  not  fatal:    Special  count  upon  a 

general  writ 

So,  a  special  count  upon  a  general  writ,  is  good.     Vide  Abatement,  (G  8.) 

As,  in  assize  de  libera  tenemento^  if  the  plaintiff  is  made  de  fuatuor  acris 
ialiccti  commun.  estoverior^  and  of  several  rents.     R.  8  Co.  47,  8. 

In  assize  of  frequent  distress,  if  the  plaint  is,  that  he  was  so  often  distrain- 
ed that  he  could  not  manure.     8  Co.  50.  b. 

If  a  capias  be  generally  at  the  suit  of  the  plaintifi*,  and  the  declaration  qui  tamp  it 
is  well  enough.     2  BI.  722. 

In  quarc  impedit  tor  the  king  prasenlare  ad  ecclesiam  qua  ad  nostratn 
speciat  (fona/ipn^m  generally,  count  may    be  special,  qua   special  ralione 
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prarogoHvt  sum  rtguBm     R.  and  aSl  id  pari,  on  a  special   demurrer  for  that 
cause.    Ca«  pari.  164* 

Id  quare  imp.  prasetUare  ad  eccUsiam  generally,  the  caunt  may  show  that 
be  i»as  only  two  tarna,  &c*     5  Co.  103.  b* 

So,  a  variance,  by  the  addition  of  a  thing  not  material  is  not  feital : 
*]ag,  in  trespass  for  an  assault  and  battery,  the  plaintiflf  declares  that  the  de- 
endant  struck  the  horse  on  which  the  plaintifl*  rode,  per  quod  the  plaintiff 
iell;  the  variance  between  the  writ  which  speaks  only  of  the  battery  of 
hiinself»  and  the  count  which  speaks  also  of  the  battery  of  the  horse,  is  not 
material ;  for  the  stroke  to  the  horse  is  only  inducement  to  the  battery  of  the 
plaintiff  himself,  and  not  alleged  as  the  ground  of  the  actiqn^  R«  Mar.  PI. 
107. 

In  an  action  for  non-resideace,  the  parish  was  styled  in  the  declaration  Saint 
Ethelbuig ;  evidence  that  the  real  name  was  Saint  Ethelburga ;  held  a  fatal  vaii- 
anee.    ^ViUon  v.  Gilbert,  C.  P.  M.     41  Geo.  d.     2  Boa.  &  Pull.  281. 

So.»  a  variance  as  to  damages  between  the  writ  and  the  declaration  is  not 
roa^eriaJ.     R.  2  Cro.  128.  629.     Vide  post,  (C  84.) 

Quart  ciatumnfrtgii  against  two,  and  a  declaration  against  one,  holden  regular. 
Spencer  v.  Scott,  C.  P.  £.     37  Geo.  3.     1  Bos.  &  Pull.  Rep.  19. 

In  process  not  bailable,  if  the  writ  be  joint  and  the  declaration  several,  it  is  regu- 
lar :  secitf,  in  bailable  process.     Ibid.  p.  49. 

If  {M'ocess  be  sued  out  in  the  name  of  two  plaintiffs,  and  declaration  be  delivered 
in  the  name  of  one  only,  it  is  bad.  Rogers  v.  Jenkins,  C.  P.  II.  39  Greo.  8. 
Had.  383. 

Wiit  Boed  by  phuntifis  as  executors,  and  declaration  by  them  in  their  own  ri^i, 
held  a  sufficient  variance  for  discharging  the  defendant  out  of  custody  on  filing  com- 
ma baiL     Douglas  v.  Irlam,  B.  R.  M.  40  Geo.  3.     8  T.  R.  416. 

So,  ii  the  writ  be  ^'  in  a  certain  plea  of  trespass  on  the  case  on  promises,"  and 
the  dedaratkm  be  in  debt  for  goods  sold  and  delivered,  &c.  Kerr  v.  Sheriff,  C.  P. 
H.     41  Geo.  3.     2  Bos.  &.  Pull.  358. 

(G  16.)  Pledges  found  upon  a  declaration. 

The  pWmliffin  B.  R.  or  C.  B.  ought  to  find  pledges  de  prosequendo  :  fox 
if  he  be  nonsuit  he  shall  be  amerced.     2  Cro.  4 1 4. 

Aad  he  must  find  them  on  a  bill,  where  the  clause  si  fecerit  te  secur.  Sic. 
is  not  inserted,  as  well  as  upon  an  original. 

So,  an  attorney  ought  to  find  them,  though  he  sues  by  attachment  of  pri* 
Tilege,  where  such  clause  is  not  inserted.  R.  Dy.  288.  a.  R.  Cro.  Car. 
92.     Hut.  92.     R.  2  Lev.  39. 

When  pledges  shall  be  found  in  replevin.     Vide  post,  (3  K  5.) 

The  nature  of  pledges.     Vide  Bail  (A — C). 

Tbey  shall  be  found  in  debt  qui  tarn.     1  Lev.  123. 

Bat  the  king  or  an  infant  doth  not  find  pledges  ;  for  they  ought  not  to  be 
amerced.     8  Co.  61.  b.     R.  Cro.  Ca.  161.     4  Inst.  180.     2  Leo.  185. 

So,  they  are  not  found  on  an  information.  R.I  Lev.  123.  But  the  st. 
4  &  5  W.  &  M.  18.  requires  security  to  be  given  for  costs. 

And  the  pledges  shall  be  found  on  the  purchase  of  the  writ  in  chancery. 
R.  2  Cro.  414.     3  Bulstr.  279. 

Or,  before  the  sheriiT,  who  may  refuse  to  execute  the  writ,  and  return  no 
plei^es  found.     2  Cro.  414. 

Yette  may  execute  the  writ  before  pledges  found,  if  he  pleases.  2  Cro. 
11 4* 
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For  it  is  sufficient  if  they  are  found  atanj  time  pending  the  plea.  3  Cro» 
414.     Mar.  46.     4  Inst.  180.     Jon.  177. 

At  any  time  before  judgment,  though  it  be  in  appeal.  R.  3  Jon.  15^4. 
Cont.  in  appeal.  2  Sho.  159.  }  Vide  Baker  v.  Philips,  4  Johns.  Rep. 
190.  \ 

C^jAnd  after  judgment  and  error  brought,  want  of  pledges  may  be  amend- 
ed by  the  sherilT.     R.  3  Lev.  345. 

The  pledges  are  usually  entered  on  the  bill  or  declaration  at  the  end  of 
the  count.     Dy.  288.  a.    4  Inst.  1 80. 

And,  if  no  pledges  were  found,  it  was  error  by  the  common  law.  R.  2  Cro. 
414.     R.  Dy.  3e8.a.     R.  3  Bui.  Gl.     R.  Mar.  pi.  40.     Cro.  Car.  594. 

And  the  omission  was  not  aided  by  thest.  18  £1.  13.  2  Cro.  414.  S 
Bui.  ^78.  R.  Cro.  Car.  92.  But  Hut.  92.  makes  a  guctre.  Ace.  1  Sid. 
84.     Per  two  J.  Windh.  cont.  Ray.  51 .     R.  Dy.  288.  a.  in  marg.  Jon.  177. 

The  omission  is  substance.     R.  3  Lev.  39. 

But,  if  there  be  no  original,  that  is  aided,  and  the  pledges  are  to  be  entered 
on  the  original  -,  and  therefore  want  of  pledges  is  no  error  when  there  is  an 
original  wanting.     R.  1  Sid.  84.     R.Jon.  177. 

And  by  the  st.  16  &  17  Car.  2.  8.  after  verdict  no  jnd;jhient  shall  be 
stayed  or  reversed  in  the  coui-ts  of  Westminster,  county  palatine,  or  grand 
sessions  of  Wales,  because  no  pledges,  or  but  one,  are  returned  on  the  ori- 
ginal. 

And  by  thest.  4  &  5  Ann.  16.  no  exception  shall  be  taken  for  default  of 
entering  pledges  on  the  bill  or  declaration,  unless  it  be  specially  shown  for 
eauBe  of  demurrer. 

On  demurrer,  and  for  cause  that  no  pledges  are  on  the  writ,  or  mentioned  in  the 
declaration,  judgment  pro  quer.,  for  he  may  enter  pledges  at  any  time  before  judg* 
ment.  Mansfield  v.  Eichman,  P.  2  Geo.  2.  Fort  330.  Barnes,  168.  d  T.  K. 
157- 

On  special  demurrer,  for  that  declaration  is  without  pledges,  if  the  paper  book 
with  pledges  added  is  delivered  to  defendant,  and  he  does  not  take  notice  of  it ;  it  is 
a  waiver  of  the  irregularity,  and  he  is  too  late,  when  it  is  set  down  for  argument. 
UmfreviUe  v.  Lock,  M.  10  Geo.  2.     B.  R.  H.  315. 

On  special  demurrer,  on  action  by  bill,  and  for  cause,  no  pledges;  plaintiff  may 
have  leave  to  amend  and  add  pledges.  Watson  v.  Richardson,  T.  21  &r22  Geo. 
2.     1  Wib.  226. 

So,  if  pledges  are  omitted,  after  error  brought  for  it  and  assigned,  the 
court  will  permit  pledges  to  be  entered.     R.  3  Lev.  36 1 . 

Want  of  pledges  cannot  be  taken  advantage  of  in  enor,  though  the  judgment  was 
by  defiuilt.     How  v.  Denin,  T.  2  Geo.  3.     2  Wils.  142. 

The  omission  of  pledges  at  the  end  of  a  declaration  in  K.  B.  is  not  demurrable. 
3T.  R.167. 

So,  if  an  infiint  attains  his  full  age  before  judgment,  and  no  pledges  ap- 
pear to  be  entered,  it  is  not  error;  for  if  pledges  were  necessary  when  he 
came  of  age,  they  might  have  been  entered  before  his  age  on  the  writ.  R. 
Jon.  177. 

(G  17.)  Count,  or  declaration,  must  have  certainty. 

And  the  count  in  every  court  ought  to  have  certainty  and  truth.  Co. 
Lit.  303.  a.     PI.  Com.  84.  122. 

And  the  certainty  ought  to  be  such,  that  the  court  may  give  judgment 
upon  it,  the  defendant  answer  to  it,  and  a  good  issue  be  joined  thereon, 
(Vide  Co.  Lit.  303.  a.  PI.  Com.  84.)  \  Vide  Cunningham  v.  Kimball,  7 
Mass.  Rep.  65.     Baylies  y.  Fettyplace,  7  Mass.  Rep.  325.    Grant  V.  Jack- 
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ton,  KiAy,  90.     Society  of  South  Farms  v.  Beckwitb^  Kirby,  91 .    Woos- 
ter  V.  Parsons,  Kirby,  27,29,30,31.  \ 

Tbfite  are  three  kiads  of  certainty ;  1.  to  a  certain  intent  in  general :  2.  to  a 
common  intent :  3.  to  a  certain  intent  in  every  particular.  The  last  [*]is  rejected 
in  all  cases,  as  partaking  of  too  much  subtlety  ;  the  second  is  sufficient  in  defence ; 
the  first  is  required  in  a  charge.     Cowp.  682. 

Certunty  to  a  certaip  intent  in  general  means,  what,  upon  a  fair  and  reason- 
able construction,  may  be  called  certain,  without  recurring  to  possible  facts.  DougL 
159. 
Certainty  to  a  common  intent  is  sufficient  in  pleas  in  bar.  Ibid.  158. 
Certainly  to  a  certain  intent  in  general  is  all  that  is  requisite  in  counts,  replica- 
tions, aind  indictments,  and  returns  to  writs  of  mandamus  and  haheaa  corptu.  Ibid. 
169. 

Cortamty  to  a  certain  intent  in  every  particular  is  necessary  in  estoppels.  Ibid. 
<  Vide  HiS&dreth  v.  Harvey,  2  Johns.  Cas.  339.  Oysteadv.  Shed,  12  Mass.  Rep. 
509.  > 

If  there  be  any  difierence  in  point  of  certainty  required  between  a  civil  and  a 
criminal  procee<ling,  the  rule  holds  most  strictly  with  the  latter.     4  M.  &  S.  168. 

•^  In  covenant,  the  plaintiff  declared,  that  the  defendant  covenanted  to  pay  the 
plaintiff  250  dollars  in  manner  following,  viz.  125  dollars  on  the  20th  of  May  ensu- 
ing, and  125  dollars  on  the  20th  of  May  181 1,  <kc.  and  the  assignment  of  the  breach 
was,  that  the  defendant  had  not  paid  the  said  sum  of  125  dollars.  It  was  held,  on 
demurrer  that  the  breach  was  not  well  assigned.  Carpenter  v.  Alexander's 
Johns.  Rep.  291.  >^ 

(C  18.)  Certainty  of  parties. 

And  therefore  the  parties,  demandant  or  plaintiff,  tenant  or  defendanly 
ought  to  be  well  named. 

If  the  plaintiff  sue  the  defendant  by  a  wrong  christian  name,  and  the  defendant 
appear  by  his  right  name,  the  plaintiff  may  declare  against  him  by  such  right  name ; 
otherwise,  if  the  plaintiff  file  common  bail  for  him,  according  to  the  statute,  by  his 
ngbt  name.     3  T.  R.  611. 

What  shall  be  a  misnomer  of  the  plaintiff  or  defendant.  Vide  Abatement, 
(E.  18,  19.— F.  17,  18,  &c.) 

When  the  omission  or  mistake  of  the  name  of  a  party  vitiates  the  count 
or  not.     Vide  Action  on  the  Case,  (H.  2.) 

Any  variation  in  the  name  of  a  corporation  is  fatal ;  as,  Austrialia  for  Australia. 
Turvil  V.  Aynsworth,  M.  1  G.  2.     Str.  787.     Ld.  Raym.  1515. 

If  a  declaration  by  A.  B.  shows  a  title  ciiidam  A.  B.,  it  cannot  be  intend- 
ed to  be  the  plaintiff.     R.  2  Lev.  207. 

If  it  charges  qtiod prcsdict.  A.  B.  deposuil,  where  two  of  the  same  name 
are  mentioned  before,  it  shall  not  be  intended  to  be  the  defendant.  R.  Cro. 
El.  267. 

Bat  where  there  is  mention  of  a  manor  or  name  before  expressed,  it 
•ball  be  iDtended  the  same,  though  pradict.  is  omitted.     R.  2  Cro.  192. 

If  plaintiff  and  defendant  have  the  same  name,  if  it  appears  on  the  record  which 
is  whichy  as  an  o^tr  of  a  bond  from  A.  B.  of  C.  to  A.  B.  of  D.,  and  the  declaration 
begins  A.  B.  of  C.  was  summoned,  (kc. ;  it  is  sufiicient,  though  the  addition  is 
not  repeated  aeain.     Conner  v.  Conner,  T.  8  G,  3.     2  Wils.  386. 

The  aUaa  cUcL  must  be  in  the  same  language  as  in  the  deed.     Barnes,  241. 

^  A  corporation  plaintiff  may  declare  in  its  corporate  name,  without  setting  forth 
the  act  of  incorporation,  thoogh  it  may  be  a  private  act.  U.  8.  Bank  v.  Haskins, 
1  Johns.  Cas.  132. 

So  a  town  may  sue  by  the  description  oi  A»  B,  and  the  real  of  the  inhabitants  of 
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such  foum,  instead  of  using  the  corporate  name  merely.  Barkhamstecl  v.  Pataaitif 
St^onn.  Rep.  1. 

But  in  a  suit  by  a  mercantile  company,  the  names  of  tlie  individual  partner* 
must  be  stated.  Thus,  where  the  declaration  commenced  in  tliis  manner,  "  A.  B. 
C.  and  company  complain,"  &c.  it  was  held  to  be  bad  on  general  demurrer.  Bent- 
ley  V.  Smith,  3  Caines'  Rep.  170. 

It  has  been  held,  that  a  similar  defect  would  be  cured  by  verdict.  Pate  v.  Ba- 
con, 6  Munf.  219. 

In  indebitatus  assumpsit  against  a  surviving  partner,  for  goods  purchased  before 
the  death  of  the  other  partner,  the  partnership,  death  and  survivorship  need  not  be 
alleged.  Goelet  r.  M'Kinstry,  1  Johns.  Gas.  405.  Secus^  if  a  suit  be  brought  by 
survivors.  Holmes  v.D'Camp,  1  Johns.  Rep.  31.  Cont.  Yandenheuvel  v.  Storrs, 
3  Conn.  Rep.  203. 

The  addition  to  the  name  of  a  party,  of  jutUor,  is  no  part  of  the  name,  but  mere- 
ly a  description  of  the  party,  by  use.     Eincaid  v,  Howe,  10  Mass.  Rep.  203. 

So  the  addition  ofagetUy  is  merely  dcscriptio  personam  BufTum  v.  Chadwick,  6 
Kass.  R«p.  103.  y 

(C  19.)  Certainty  of  time. 

So,  the  time  of  n  matter  charged  in  the  declaration  ought  to  be  certainly 
alleged  ;  and  therefore  in  assumpsit,  if  the  plaintifl  omits  the  day  when  the 
promise  was  made,  it  is  bad.     YeL  94. 

So,  in  trover,  if  he  omits  the  time  of  the  conversion.     Cro.  El.  97. 

If  he  declares  on  a  lease  for  years  made  to  him,  he  ought  to  show  the  day 
when  the  lease  was  made.     PI.  Com.  24.  a. 

So,  in  all  cases  where  the  day  or  time  is  issuable.      PI.  Com.  34. 

A  negative  averment  need  not  be  alleged  with  time  and  place.     5  T.  R.  607. 

So,  the  time  of  every  fdct,  material  to  maintain  the  declaration,  ought  fo 
be  alleged :  as,  in  trover,  the  time  of  the  conversion  as  well  [*]a9  the  time 
of  the  possession  by  the  plaintiff,  and  of  the  finding  by  the  defendant,  ought 
to  be  alleged.  R.  for  the  conversion  is  material  and  traversable.  Cro. 
El.  97,98. 

In  rescous  of  a  distress  for  rent,  the  days  of  payment  for  the  rent  ought  to 
be  alleged.     Kitt.  237.  a. 

In  trespass  for  detaining  his  servant,  the  plmntifT  ought  to  show  the  time 
of  his  retainer.     PI.  Com.  24.  a. 

"  That  the  defendant,  on  the  sixth  of  May,  and  on  divers  other  days  and  times 
between  that  day  and  the  commencement  of  the  suit,  assaulted  the  plaintifi*,"  is  bad. 
Cowp.  82S. 

In  assigning  a  breach  upon  a  covenant,  it  is  well  to  say,  that  the  defendant  on 
diver*  days  and  (imeadid  acts  in  broach  of  the  covenant     R.  Ld.  R.  47S. 

But  in  an  action  on  a  penal  law,  different  ofiences  must  be  stated  distinctly  ;  al- 
leging that  the  defendant  on  divers  days  and  times  committed  offences,  would  be 
bad.     D.  Ld.  R.  479. 

If  thederendant  pleads  a  release,  be  ought  to  show  the  day  of  the  making 
of  it.     PI.  Com.  31.  a. 

So,  if  no  time  be  alleged  but  afler  a  (viz.),  and  the  time  there  mentioned 
be  repugnant,  by  reason  of  which  the  viz.  shall  be  rejected,  then  the  decla- 
ration is  bad  for  want  of  time.     Lut.  201  •     Vide  infra. 

If  the  defendant  pleads  a  fact  which  is  traversable,  but  not  local,  he  ou<>ht 
to  allege  it  to  be  at  the  time  and  place  mentioned  in  the  declaration.  R, 
Lut.  14. 

If  the  declaration  state  a  corrupt  contract  made  the  21st  December,  1774,  giving 
day  of  ^yment  to  the  23d  of  December,  1776,  and  issue  be  joined  on  it ;  evideac* 
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tf  t  eoAknct  oo  Oie  d3d  of  December,  1774,  for  two  7ea»,  auf^it  thei*. 

sue*    Co wp.  671. 

But  it  is  sufBcient  if  the  lime  be  in  the  declaration,  though   it  be  not  io 
the  writ  recited  by  the  declaration.     Vide  ante,  (C.  12.) 

Or,  if  a  thing  may  be  coupled  to   a  time  before  alleged:  asjn  trespasi* 
quart  clausumfrtgit  et  aditmc  et  ibidem  insult,  fecit  tt  cistam  cepii,  it  is  good, 
though  no  time  is  repeated  for  the  taking  of  the  chest.     R.  2  Cro.  443. 

Oq  infixmatioD  in  debt  for  duties  on  goods  imported  in  IVIay,  evidence  may  be  giv- 
en of  several  importations  at  several  times.     Att.-gen.  V.  Hatton,  H.  1728,  Bunb. 

On  information  in  debt  for  nonpayment  of  duties,  evidence  may  be  given  of  an 
importatioii  several  years  before  the  time  laid ;  but  the  court  will,  on  applicatioo, 
confine  the  evidence  to  a  certain  time.     Att-gen.  v.  Weeks,  M.  1726,  Bunb.  223. 

In  ats^tmpsit^  if  it  be  alleged  that  A.  determined  quod  prssdict.  100  gui- 
neas/t^er.  valorU  ^c.  viz.  apndB.  R,     Lut.  487. 

Or.  if  time  be  alleged  to  a  thing  tantamount ;  as,  in  trover,  if  the  plaintiff 
nhowsa  time  of  request  and  refusal  to  deliver,  though  no  day  of  conversion 
be  alleged,  it  is  sufficient;  for  a  refusal  to  deliver  on  request  amounts  to  a 
conversion.     R.  Cro.  Car.  262. 

So,  to  a  negative  matter  no  time  need  be  alleged.     PI.  Com.  24.  a. 

So,  tn  real  actions,  no  certain  lime  is  necessary,  (or  tempore  paci^^  tempore 
dom.  reg*  nunc,  or  nuperrcg.  is  sufficient.     R.  &al.  561. 

^o,  mguare  impedit.     Ibid. 

And,  if  a  more  certain  time  is  mentioned,  it  is  not  material  or  traversable. 
Ibid. 

[*]So,  it  is  sufficient,  though  it  be  imperfectly  alleged  :  as,  in  trover,  if  tjie 
pbinliflT says  that  be  was  possessed  9th  May,  of  goods  and  lost  them,  and 
postta^iciL  1st  May,  converted  them,  it  is  good,  though  the  conversion  is  "al- 
leged to  be  before  the  loss :  (or  postea  is  sufficient,  and  the  day  shall  be  re- 
jected, being  after  the  sciL  and  repugnant.      R.  2  Cro.  428. 

So,  in  covenant,  if  plaintiff  declares  on  articles,  dated  30th  September,  5  G. 
(which  ts  1718,)  and  tiien  says,  postea  seil,  1st  May  1718  ;  this  scil,  shall  be  re- 
jected, as  inconsistent,  and  then  it  will  stand  that  he  covenanted  the  30th  Septem- 
ber, and  pMtea  committed  the  breach.     Uayman  v.  Rogers,  M.  6  6.  Str.  232. 

If  plaintifiT  declares  against  the  parson,  that  he  left  his  tithes  on  his  field,  per  quod 
be  lost  the  use  of  that  part  under  the  cocks,  from  20th  August,  the  timo  of  cuttingf 
to  20th  December,  it  is  well  enough,  though  the  parson  was  not  obliged  to  carry 
Ihem  away  on  the  20th  August ;  for  the  jury  may  apportion  the  time,  or  tbe  plain- 
tiff release  it.     South  V.  Jones,  M.  6  G.  Str.  245. 

Or,  in  trespass  in  Michaelmas  term,  for  an  assault  18th  October,  and  imprison- 
m«it  for  twenty-iive  weeks,  which  is  long  after  action  depending,  Webb  v.  Turner, 
T.  11  Geo.  2.     Str.  1096.     Andr.  250. 

Debt  on  bond  §b£  not  performing  award  ;  plea  that  arbitrators  did  not  make  award 
<m  or  before  21st  May.  Replication,  that  arbitratora,  after  making  bond,  and  be- 
fore »hibitiDg  plainl^s  bill,  to  wit,  on  21st  May,  did  make  award  ;  this  is  a  suf- 
ficient allegation.  R.  on  special  demurrer.  Bissex  v.  Bissex,  T.  5  Geo.  3.  3 
B.  M.  1729. 

So,  in  ejectment,  if  the  plaintiff  declares  on  a  lease  3  Mali  viriuie  cujushe 
entered  and  was  possessed,  till  the  defendant  postea  scil.  1  Maii^  ejected  him, 
the  dny  after  the  scii^  is  r^jpugimnt,  and  shall  be  rejected  ;  for  it  is  sull'.cient 
lliat  he  entered  virtute  dimissiouis  et posiea  was  ejected.  R.  2  Cro.  96.  But 
this  judgment  was  disapproved  by  the  Ch.  J.  I  Sid.  0.  R.  ace.  2  Cio.  18G. 
662.454.     R.  2BuU29. 

So,  if  there  was  a  blank  for  the  day.     R.  2  Cro.  312. 

So,  if  a  man  pleads  that  before  the  obligation,  sciU  1  Oct.  and  the  day 
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mentioned  ts  after  the  obligation,  it  shall  be  rejected  as  repu^nanit,  after  a  de- 
murrer, as  well  as  after  verdict.     R.  1  Lev.  194. 

But,  if  bj  the  rejection  of  a  day  impossible  or  repo^nant,  no  time  appears 
when  the  fact  was  done,  it  is  bad:  as  in  assumpsil^  it  the  plafrttitf  declared 

00  »» indeb.  assumpsit  and  ihtn  adds  another  count,  which  begins  cumr/. 
etiam  de/Uposiea^  scil,  1  Maiiy  (which  day  is  before  tlie  time  alleged  in  the 
first  count,)  this  is  bad  5  for,  if  the  day  after  the  sciL  is  rejected,  no  time  ap- 
pears for  the  promise  in  the  second  count.     R.  after  verdict. »"  Yel.  94. 

So,  if  the  jury  find  a  le^se  made  1  Maii  habend,*  a  die  dat,,  virtule  cujus 
plaintiff  eodem  1  Maiij  was  possessed  quosq.  defendant  poslea  (viz.)  eodem 

1  JV/att,  ejected  him,  it  is  bad ;  for  if  the  day  aAer  the  postea  is  rejected,  no 
thne  appears  when  the  ejectment  could  be,  for  postea  does  not  import  that 
the  ejectment  was  after  the  lease  commenced,  which  did  not  commence  till 
the  2d  May.     R.  after  verdict.    1  Sid.  &» 

I  So,  by  the  stat.  16  and  17  Car.  2.  8.,  after  verdict  judgment  shall  not  be 
stayed,  or  reversed,  for  a  mistake  of  the  day,  mouth,  or  year  in  any  dec« 
bration,  &c.  where  the  right  day,  month,  or  year  in  the  s»me,  or  any 
preceding  writ,  plaint,  roll  or  record,  is  once  truly  alleged.  Vide  Amend- 
ment, (K  1,  2.) 

£*]Sb»  if  the  day  alleged  be  rmpo:ssibre,  or  after  the  trial,  ft  shall  be  afded  af- 
ter verdict.  R.  a.  W.  3.  Wall  v.  Duke,  (Vide  Ca.  B.  R.  105.)  R.  M.  a 
W.  3.  B.  R.  Blackall  v.  Heall,  (Com.  12.  Carth.  389.  5  Mod.  286.  Ca. 
B.  R.  102.)  Vide  post,  (3  M.  5.) 

But  before,  the  omission  of  time  to  a  material  fact  was  not  aided  by  a  ver- 
dict.. R.  iir  dici/ur  Cro.  El.  97,  98.  Per  two  J.,  but  three  con t.  Cro.  El.377. 

Where  time  ia  laid  imder  a  sciKcet^  it  does  not  vitiate  ;  as  if  in  debt  oa 
bond)  defendant  pleads  payment  before  the  day.  Cowne  v.  Barry,  M.  7 
Geo.  2.  Str.  954. 

\  In  action  by  the  indorsee  against  the  indorser  of  a  promissory  notOt  it  i» 
not  necessary  to  allege  in  the  count  the  precise  time  of  demand  and  notice,, 
the  proper  time  may  be  made  out  in  evidence.  Norton  v.  Lewis,  2  Conn«. 
Rep.  478. 

A  declaration  containing  two  counts,  in  one  of  which,  a  cause  of  action  is 
alleged,  which  ba»  not  accrued  at  the  commencement  of  the  suit,  and  a  gene- 
ral verdict  for  the  plaintiff,  is  bad.  Stewa«t  p.  M^Bride,  I  Sere.  &  Rawle^ 
202. 

So  if  an  action  be  brought  for  a  sum  of  money,  and  it  appear  fipom  the 
declaration  that  the  money  was  not  due  until  after  the  commencement  of  the- 
suit,  and  a  verdict  and  judgment,  for  the  plaintiff,  it  will  be  error.  Goi-doiv 
u.  Kennedy,  2  Binn.  287.  { 

(C.  20.)  Certainty  of  place. 

So,  in  a  declaration,  a  certain  place  ought  to  be  alleged,  where  every  feet 
material  and  traversable  was  done.    Vide  Kit.  226.     Vide  ante,  (C  1 9.) 
In  what  county  an  action  shall  be  alleged,  vide  Action,  (N  1,  2,  3.) 
As,,  in  trover,  a  place  of  conversion  ought  to.  be  alleged.     R.Cro.  El.  78^ 
97.. 

So,  in  ejectment  the  place  is  material^     Boddy  v.  Smith,  T.  1  a  G.  Sir.  595. 

So,  in  trespass  for  taking  of  corn,  if  the  defendant  justifies  for  the  toll  of 
grain  brot^ht  to  market  to  be  sold,  and  sold  the  place  of  sale  ouglit  to  be  a  I- 
leged,  and  it  shall  not  be  intended  sold  in  the  market,  unless  it  be  so  said- 
K.  Lut.  150K 

.1.  *"  t^.^/u"*"  \^^f'  ^¥  F^aintiff ought  to  count  where  the  bond  was  made^ 
though  it  be  without  a  date*. 
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Indeot,  the  description  of  the  place  is  not  material ;  in  ixeapBBB  i%  10.  Oats  y. 
Machm.     T.  10  Geo.  Str.  595. 

So.  ID  an  action  on  the  case,  that  (he  defendant  holds  land  in  A.  ratiant 
cvjus  he  OQght  tnundare  fossa fj  he  must  show  in  what  place  the  ditches  are. 
Kit  226. 

So,  if  in  debt  on  an  obligation  against  an  heir,  the  defendant  pleads  riew 
per  discenl,  and  the  plaintiff  replies  assets,  if  he  does  not  allege  a  place  where 
the  assets  are,  it  is  error.     R.  2  Cro.  503. 

So,  in  an  action  on  the  case  for  abusing  a  horse  in  a  journey,  which  was 
hired  of  S.  at  P.,  he  ought  to  allege  the  place  where  he  was  abused*  Semb. 
Ray.  187. 

So,  in  covenant,  if  the  plaintifl  alleges  a  breach  by  sentence  in  the 
spiritual  court,  he  ought  to  allege  the  place  where  the  spiritual  court  w^s 
held,  and  if  the  place  of  the  spiritual  court  when  the  proceedings  com- 
menced, be  mentioned,  it  is  not  sufficient  i  for  it  shall  not  be  intended  to 
baveconlinusincein  the  same  place,  if  it  is  not  alleged.     R.  Lut.  305. 

So,  in  an  action  on  assumpsit,  a  place  of  the  performance  of  the  fact, 
arerred  to  have  heen  done  as  the  consideration  of  the  promise,  ought  to  be 
alleged.     R.  Sho.  50.     Sal.  22. 

So,  in  an  indictment  against  a  miller,  for  substituting  other  meal,  a  venue  must  be 
bid  to  the  receipt.     4  M.  &  S.  214. 

As,  if  the  consideration  be,  that  he  consents  to,  and  does  not  hinder  a 
marriage ;  he  ought  to  allege  a  place  of  consent.     R,  2  Lev.  227. 

So,  in  a  plea,  there  ought  to  be  alleged  a  place  for  every  fact,  which  is 
triable  and  tiaversabie.     Lut.  1466. 

[^jAnd  therefore  if  the  defendant  pleads  a  release,  he  ought  to  allege  a 
place  where  it  was  made.  R.  Lut.  1 142.  1501.  R.  Cro.  El.  66.  78,  98. 
k.  H.  4  Ann.  in  C.  B.,  Barker  v.  Palmer.  (Com.  141.) 

So,  in  a  replication ;  for  if  the  defendant  pleads,  that  being  an  attorney  of 
C.  B.  he  ought  not  to  be  sued  elsewhere  without  l)is  consent,  if  the  plaintiff 
replies  that  he  did  consent,  pnd  does  not  allege  a  place  for  a  venue,  it  will 
be  bad.     R.  Sal.  4. 

Keplkasion  to  a  plea  of  oe  unques  aecouph,  stating  a  marriage  at  Edinburgh,  in 
Scotland,  without  laying  any  venue  in  England,  is  unobjectionable.     2  H.  B.  145. 

Aad  there  ought  to  be  a  certain  place  alleged,  where  the  fact  was  travers- 
able, though  the  issi^  be  on  another  point.     2  Leo.  22. 

And  if  tt»ore  be  not,  it  is  error;  for  it  prevents  the  defendant's  taking  issue 
on  it.     Ibid. 

Yeoue  may  be  laid  m  either  of  two  counties  in  whioh  facts,  equally  essential,  hap* 
pened.     2  T.  R.  241.     7  T.  R.  583. 

Thus,  in  an  action  for  driving  a  distress  out  of  the  county,  the  venue  may  be  laid 
eitber  in  the  county  from,  or  in  that  into  which  it  -was  driven.     2  Taunt.  252. 
-    And  where  the  cause  has  arisen  in  foreign  parts,  the  cause  may  be  laid  as  arising 
in  £ogiand.     Cowp.  177. 

In  torts  arising  out  of  contracts,  the  venue  should  be  laid  in  the  place  where  the. 
injury  is  received.     4  Taunt  729. 

But  no  place  is  necessary  for  a  thing  which  is  only  inducement.  R.  PI. 
Com.  190.  b. 

So,  two  places  for  the  same  fact  is  bad.     R.  Dal.  IQfi. 

The  place  alleged  ought  to  be  the  county  and  the  parish,  hamlet,  or  other 
known  place  in  the  same  county.     Cro.  El.  260. 

It  is  sntiicient,  if  the  county  be  in  the  margin,  and  the  declaration  only 
mentions  the  county  aforesaid.     Vide  infra. 

But,  a  iact  alleged  in  a  hundred  only,  is  bad.     Cro.  El.  260. 

Oft  in  a,  ward  only  ;  for  it  is  in  thie  nature  of  a  hundred.  R.  Cro^^  EI.  ^60. 
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Ot)  in  a  county  only,  without  naming  a  parish,  vilt,  hamiec,  or  imo^ftn 
place  in  the  same  county.     R*  after  verdict,  Hob*  89.     R.  2  Cro*  150.     R. 

1  Sid.  1 78. 

It  is  now  Sufficient  to  state  a  county,  without  a  parish.     3  M.  &  S.  148. 

Or,  the  manor  of  S.,  without  saying  in  what  county.     R.  2  Cro.  27. 

Or,  at  Whitehall,  Tower-hill,  &c.     Semb.  1  Vent.  119. 

So,  if  the  county  be  in  the  margin,  and  the  declaration  alleges  a  fact  at  H. 
in  the  county  aforesaid,  it  is  sufficient ;  for  it  shall  be  referred  to  the  coun- 
ty in  the  margin.     2  Cro.  96.     R.  2  Cro.  618. 

Though  another  county  be  mentioned,  by  way  of  recital,  in  the  declara- 
tion before.  R.  Cro.  El.  436.  Cont.  Cro.  El.  101.  311.  R.  Cro.  ace. 
El.  465. 

'<  The  county  aforesaid"  always  refers  to  that  in  the  mamn.  2  Blk.  847.  3 
Wils.  339. 

And  the  venue  in  the  margin  may  aid,  but  cannot  vitiate.     3  T.  R.  387. 

•^  So  where  no  venue  is  laid  in  the  body  of  the  declaration,  the  venue  in  the  mar- 
gin is  sufficient.     State  v.  Post,  9  Johns.  Rep.  81.  y 

And  in  an  indebitatus  count,  the  venue  laid  at  the  beginning  pervades  the  whole. 

2  T.  R.  28. 

So,  it  is  sufficient,  if  the  declaration  says,  that  the  house  demised  is  situate 
iii  et  svper  acdivitat,  de  H.     R.  per  three  J.  2  V^ent.  272. 

But,  in  an  inferior  court,  if  the  taking  be  alleged  at  A.,  it  shall  not  [*]be 
intended  to  be  within  the  jurisdiction,  though  the  court  be  in  the  margin. 
R.  2  Cro.  96. 

So,  if  an  addition  be  of  the  parish  of  ./^.,  without  saying  in  what  county,  it 
18  not  good,  though  the  county  be  in  the  margin.     R.  2  Cro.  167. 

If  it  be  coupled  with  a  place  alleged  before,  or  after;  as  in  debt  for  non- 


value  of  the  guineas.     R.  Lut.  487. 

So,  in  trespass,  quart  warren,  fregit^  et  cunkulos  fugavit,  without  sayings 
i/^irfrm,  is  good. 

So,  in  an  indictment,  qttod  intravit  et  disseisivit^  without  saying,  adtunc  ti 
ibidem*     R.  2  Cro.  41. 

In  trover,  quod  navem  diripuit,  nee  non  bona  asportavit  et  convertit.  R. 
Sho.  180.  ' 

In  debt  on  a  bond  to  pay.  if  A.  dies  before  the  1st  of  May,  without  issue 
then  living  ;  if  it  is  alleged  that  A,  died,  having  B.  his  son  in  plena  vita  apud 
D.,  it  is  sufljcient,  though  he  does  not  say  where  he  had  issue  ;  for  it  shall  be 
tried  at  D.,  where  the  i«sue  was  living.     Per  three  J.     Dy.  15. 

So,  if  the  plaintiff*,  in  debt  for  nonperformance  of  a  contract  in  the  em- 
broidery of  a  gown,  alleges  a  retainer  at  such  a  place,  and   the  lime  of  cm-  " 
broidering  it,  but  does  not  allege  any  place  where  the  embroidery  was  to  be 
done,  and  it  is  traversable,  whether  the  defendant  embroidered  or  not,  yet 
it  is  good  ;  for  it  shall  be  intended  at  the  same  place  where  the  retainer  was. 
R.  Cro.  El.  880. 

So,  if  the  plaintiff  alleges,  that  he  was  seised  of  the  parsonage  of  M.,  in 
M.  aforesaid,  and  of  the  parsonage-house,  and  prescribes  for  a  way  from  the 
faid  house  to  A.,  but  does  not  say  in  what  place  the  house  is,  yet  it  is  good  • 
for  It  shall  be  intended  to  be  in  M.     R.  Cro.  El.  898. 

In  trespass,  the  plaintiff  alleged  that  the  defendant  put  fillh  so  near  his 
house  in  L.,  and  permitted  the  water  in  the  defendant's  yard  to  flow,  per 
^uo^the  walls  of  the  plaintiff's  house  were  damaged  without  saying  where 
he  put  the  tilth  or  permitted  the  water.     R.  good.  Hard.  6 1  • 


In  debt  on  a  bond,  tbe  defendant  pleads  a  pardon  ;  the  plainttflT  replfes, 
that  the  iM>nd  was  to  the  use  of  a  receiver ;  no  venue,  where  the  bond  was 
made,  is  necessary  in  the  replication ;  for  it  is  admitted  bj  the  plea  that  there 
was  sach  a  bond.     R.  Hard.  1 87. 

la  assumpsit  to  convej  land,  if  the  defendant  pleads  performance,  it  is  not 
neceasary  ta  say  in  what  place  he  conveyed  it;  for  it  shall  be  intended  on 
tbe  land.     R.  Mar.  pK  51. 

If  the  plaintiff  allies  seisin  in  the  defendant  of  a  mill  in  D.,  and  a  nui- 
nnce  by  raising  the  mill  banks,  without  saying  where  the  banks  were.  R. 
2  Cro.  555.  557. 

If  the  plaintiff  alleges  a  demise  at  H.,  and  a  distress  in  parcel  demised, 
without  saying  where  it  was  ;  for  it  shall  be  intended  in  H. 

If  he  alleges  an  assignment  by  the  J^hcriff  of  a  term  for  years  extended  by 
him,  without  saying  where ;  for  it  shall  be  intended  where  the  land  lies.  R. 
2  Mod.  304. 

r*]K  the  fact  is,  in  its  nature,  local. 

An  averment  that  a  fact  happened  at  Fort  St  George  aforesaid,  is  a  sufficient  al- 
legation of  placey  if  the  situation  of  the  fort  has  been  previously  stated,  tliuti,  at 
Westminster,  &c.     5  T.  R.  607. 

A.,  kte  of  X.,  in  the  county  of  B.,  with  force  and  arms,  at  tbe  parish  aforesaid ; 
does  not  imply  that  X.  is  a  parish.     5  T.  R.  162. 

So,  in  a  plea  to  the  person  of  tbe  plaintiff,  as  misnomer,  bad  addition, 
alien.  &c.,  a  place  for  the  venue  is  not  necessary  ;  for  it  shall  be  tried  where 
the  action  is  brought.     R.  I  Sal.  2.  6. 

8o,  in  pleas  in  abatement  for  nonjoinder  of  parties,  a  venue  is  unnecessary  ;  and 
if  laid,  suri^usage.     7  T.  R.  243. 

So,  if  judgment  be  by  default,  after  a  writ  of  inquiry,  it  is  not  material, 
though  no  place  be  alleged  where  the  promise  was  made  ;  for  the  inquiry 
ought  to  be  of  nothing  but  damages,  and  this  may  be  by  any  jurors  of  the 
county.     R.  Lot.  239. 

So,  if  the  fact  to  which  no  venue  is  alleged,  be  admitted  by  the  bar,  it  is 
good.     Vide  post,  (C  85.) 

Or,  the  issue  does  not  require  a  venue  of  that  place.     R.  Noy.  9. 

So,  by  the  Stat.  16  &  17  Car.  2.  8.  after  verdict,  the  things  there  mention- 
edf  or  staj  other  of  the  like  nature,  not  being  against  the  right  of  tbe  suit,  or 
whereby  tbm  issue  or  trial  are  altered,  shall  be  amended. 

Bat  before,  the  omission  of  a  place,  when  it  was  material  to  be  alleged,  was 
not  aided  by  verdict.  R.  Cro.  EU  78.  98.  Per  two  J.,  but  three  cont. 
Cro.  El.  377.     Adm.  Cro.  Car.  525. 

-  Defects  in  die  statement  of  the  venue,  can  now  only  be  objected  to  by  spedal 
demnrrer.     3  T.  R.  3S7.     7  T.  R.  583. 

From  what  place  a  jury  shall  come.     Vide  Amendment.  (H.  1,  2.) 
\  A  declaration  without  a  venue,  or  with  a  wrong  one,  is  merely  informal, 
and  is  available  only   on  special  demurrer.     Briggs  v.  Nantucket  Bank,  5 
Mass.  Rep.  94. 

In  slander,  the  declaration  was  entitled  Dauphin  County,  ss*  and  stated, 
that  the  defendant  on,  &c.   at  Cumberland  county,  viz.  at    the  county  of 
Dauphin  aforesaid,  in  a  certain  discourse,  &c.  then  and  there  uttered,  &c. 
This  was  held  good  after  verdict.     Wilis  v.   Church,  5  Serg.  &  Rawte, 
I90.  I 

(C  21.)  Gertaiuty  of  the  thing  demanded. 

So,  a  declaration  ought  to  have  certainty  of  the  thing  demanded ;  and 
Aerefore,  in  trespass  for  taking  his  fish,  the  declaration  is  bad,  if  it  does  not 
show  tbe  nnmber  and  the  kinds  offish  in  certain.     R.  5  Cor.  35. 
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So,  in  trespass  quart  in  stparaL  piscar,  sua  piscaL  fuit,  el  pisces  cepif^ 
X¥ithoat  mentioning  the  quantity  or  species.  R.  1  Vent.  372.  Dub.  1 
Vent.  329. 

In  debt  pro  40  quarterns  frumeniiy  without  saying  of  what  species,  the 
declaration  is  bad.     Cro.  El.  837. 

Or,  pro  40  ulnis  pann^j  without  saying  of  wool,  or  what  other  materials* 
Ibid. 

{  hk  a  count  for  the  breach  of  a  covenant  in  a  deed,  it  is  sufficient  to 
gtate,  that  the  defendant  conveyed  to  the  plaintiff  certain  lands  in  the  said 
deed  particularly  mentioned  and  specijied^  without  further  description.  Dun- 
ham v.  Pratt,  14  Johns.  Rep.  372.  \ 

(C  22.)  Certainty  in  other  circumstances. 

It  ought  to  show  plainly  and  certainly  all  circumstances  material  for  the 
maintenance  of  the  action  ;  for  if  there  are  two  intendments,  it  shall  be 
taken  most  strongly  against  the  plaintitf.     PI.  Com.  202.  b. 

As,  in  debt  upon  a  contract  to  pay  20.t.  upon  waste  done,  and  plaintiflf 
shows  that  defendant  committed  waste  ;  it  is  not  sufficient  without  showing 
how  the  waste  was  done. 

In  rescous  on  a  distress  for  rent,  he  ought  to  show  on  what  days  the  rent 
was  payable.     Kit.  227.  a.     Vide  8  East,  1 30. 

In  an  action  upon  the  f.n?eby  a  parson,  who  entitles  himself  by  the  resig- 
nation of  B.  for  dilapidations,  he  ought  to  show  how  the  resignation  was 
made.     R.  Lut.  1 16. 

["*]  In  an  action  upon  the  case,  for  overloading  his  horse,  he  ought  (o  shoi* 
how  or  with  what  weight  he  overloaded  him.     K.  2  Leo.  104. 

In  prohibition  upon  a  dischai^e  of  tithes  by  unity  at  the  time  of  the  disso- 
lution, he  ought  to  show  such  an  unity,  by  which  he  may  be  discharged.  R, 
Hob.  296,  &c. 

In  pleading,  it  is  unnecessary  to  allege  what  need  not  be  proved.     7  T.  R.  4^ 

The  court  will  censure  an  unnecessary  length  of  pleading.     1  Blk.  270. 

If  a  party,  in  pleading,  use  a  generic  term,  comprising,  therefore,  many  species 
or  pazticulars,  and  afterwards  use  an  averment^  defining  which  particular  or  species 
of  the  number  he  insists  on,  he  is  tied  up  to  that  particular  one.  (The  reason  may- 
be, because  he  leads  his  adversary  to  suppose  ho  only  means  to  rdy  on  that,  who 
therefore  confines  his  proof  accordingly.)     3  T.  R.  307.     2  M.  &  S.  3^9. 

If  the  defendant  pleads  a  fact  which  lies  as  much  within  his  own  as  the  plaintiflT's 
knowledge,  he  must  plead  it  particularly.  The  plaintiff  is  aware  of  the  fact,  but  ho 
cannot  know  what  particular  part  of  it  the  defendant  relies  on.     2  M.  &  S.  378. 

Every  indictment  ought  to  be  so  framed  as  to  convey  to  the  party  chaiged,  a  cer- 
tarn  knowledge  of  the  crime  imputed  to  him.  If  expressions  are  used,  which  leavei 
It  m  doubt  whether  all  of  several  facts,  or  some  only  are  charged  against  him,  mihse- 
quent  averments  must  be  used,  defining  and  tying  up  tliis  generality.  Thus,  in  ao 
mdictment  for  perjury,  or  for  obtaining  money  under  false  pretences,  the  word 
«  felsely,'  &c.  leaves  it  in  doubt  (from  its  received  signification  on  those  occasions,) 
idiat  of  ttie  facts  alleged  are  meant  to  be  chwyed  as  false,  and  which,  therefore^ 
the  defemlaiit  must  come  prepared  to  deny.  The  prosecutor,  therefore,  most  go 
on,  in  order  to  give  the  defendant  certain  notice  of  the  very  chaige,  to  separate  bv 
specific  averments,  all  that  is  meant  to  be  relied  on  as  false.  It  is  true,  indeed, 
*u  *  !e^  "^^^nt  ^^^  negative,  one  by  one,  eveiy  one  of  the  facts,  tkc. ;  and 

Iw  VJ.  *  ^"^nx^""}  '^^*^'.  ^^"""^^  *^™®  ^^"^  ^™®-     ^"t  the  law  will  not  suppose 
that  thatwiU  be  done,  if  u  be  in  the  knowledge  of  the  prosecutor,  that  some   of 

Kn^riS!'''  2  M.  &  S^'^To  ^""^  obtaining  money,  &c.  for  want  thereof,  wa^  held 
If  a  oistom  is  alleged,  that  such  a  one  has  a  right  to  his  freedoni,  paying' a  rev 
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ioiittble&ie,  and  (lie  eytdence  is,  that  he  should  fmj  6««  ScL,  it  is  well  enough  laid. 
Moor  V.  Mayor  of  Hastings,  H.     10  G.  2.     Str.  1070.    B.  R.  H.  353. 

^  In  an  action  upon  an  agreement,  within  the  statute  of  frauds,  it  is  unnecessary 
to  ahege,  that  the  agreement  was  in  writing ;  diat  is  matter  of  evidence  only,  and 
after  verdict,  the  court  will  presume  diat  it  was  proved  to  have  been  in  writing, 
Ehing  V.  Yanderlyn,  4  Johns.  Rep.  237.  Vide  Miller  v.  Drake,  1  Caines'  Rep. 
45.     Nelson  v.  Dubois,  18  Johns.  Rep.  177. 

Where,  on  the  sale  of  goods,  the  vendor  agreed  to  accept  payment  in  notes  to  a 
greater  amount,  and  to  pay  the  difierence,  the  agreement  to  pay  the  difference  is  an 
esseutial  part  of  the  contract,  and  must  be  stated.  Roget  v.  Merritt,  2  Caines' 
Rep.  117. 

In  debt  on  an  award,  the  pi  aintiff  may  set  forth  those  parts  only  which  are  in  his 
ikvour,  and  sufficient  to  support  his  demand.  M'Kinstry  v.  Solomons,  2  Johns. 
Rep.  57.     Dibleer.  Best,  11  Johns.  Rep.  108. 

Where  one  of  several  heirs  is  sued  on  his  promise  to  pay  the  debt  of  his  ances- 
tor, the  ptaintifTmay  oinit  the  allegation  of  assets.  Elting  v.  Yanderlyn,  4  Johns. 
Rep.  2^7. 

If  a  penal  statute  gives  no  form  of  declariog,  the  plaintiff  must  state  specially  the 
cau^e  of  Miction.  Cole  v.  Smith,  4  Johns.  Rep.  193.  Bigelow  o.  Johnson,  l!^ 
Johns.  Rep.  428. 

Where  a  statute  giving  a  penal  action,  contains  a  proviso  or  exception  merely  fup- 
abhing  matter  of  excuse  or  justification  to  the  defendant,  the  plaintiff  need  not  negar 
tire  it,  but  the  defendant  must  plead  it  Ted  v.  Fonda,  4  Johns.  Rep.  304.  Be»- 
oet  V.  Hurd,  3  Johns.  Rep.  438.  Vide  Blasdell  e.  Hewitt,  3  Caines'  Rep.  137. 
cent  overruled. 

The  cause  of  action  most  be  correctly  stated  :  Thus  where  a  promise  ia  made  to 
a  copartnership,  which,  by  the  death  of  the  other  partners,  has  survived  to  the  plain- 
Ci^  he  must  declare  accordingly.     Yandenheuvel  v.  Storrs,  3  Conn.  Rep.  203.  y 

(C  23.)   Declaration  must  be  sensible. 

So,  if  the  declaration  be  repugnant  or  insensible,  it  will  be  bad  :  as  in  trea* 
pass  for  taking  away  Wmhev  jacen.  erga  confeciionem  domus  nvper  ixdificaU  \ 
foe  it  cannot  be  for  the  building  of  a  house  which  is  already  built.     R.  1  Sah 

213.  45a« 

So,  in  covenant,  and  a  breach  assigned  quod  durante  tempore  quo  ttrvivit 
he  departed  from  his  service.     R«  1  Sal.  213.  , 

Soj  in  an  action  upon  the  statute  of  usury,  that  A.  lent  to  B.  and  pro  dand^ 
to  A.  such  a  day  of  payment,  he  agreed.  R.  Semb.  cont.  1  Sal.  325* 
Vide  post,  (C.  25.) 

So,  if  the  declaration  has  a  blank  for  a  day  or  place,  or  other  material 
thing,  whereby  it  is  insensible,  it  will  l9«i  bad.     R.  2Cro.  493. 

A  replication  is  repugnant,  if  it  demand  the  whole  sum,  and  acknowledge  satis>^ 
frction  of  part.     4  Burr.  2482. 

<^  A  declaration  in  assumpsit  against  husband  and  wife,  alleging  a  request,  and 
promise  by  husband  and  wife,  during  coverture,  is  bad,  for  the  wife  cannot  be  sued 
upon  a  mere  personal  contract  made  during  coverture,  though  joined  with  her  hus- 
iiand.     Edwards  V.  Davis,  16  Johns.  Rep.  281.  ^ 

[*](C  24.)  But  certainty  to  a  general kitent  is  sufficient :  What 
certainty  is  required  in  a  bar.    Vide  post,  (E  6,  6,  &c.) 

But  in  a  count,  a  certain  intent  in  general  is  suilicient.  Co.  Lit.  303. 
Vide  Action  upon  the  Case  upon  Assumpsit,  (A.  3,  4.) 

As  in  asstimpsit  to  pay  so  much  if  he  marries  the  daughter  of  the  defen- 
dant at  his  request,  if  he  says  that  he  did  marry  her,  without  saying,  at  the 
defendant's   request,,  it  is  goodj  for  it  shall  be  iDtcndcd.     R.  Cro.  Car. 
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In  account  as  receiver,  till  the  feast  ofS.   Mich,  without  saying  what  S« 
Miqhi.  viz.  S.  Mich,  in  Tumba,  or  S.    Mich.  Jtrch.  j  yet  it  is  good  ;  for  it        ^ 
fhaU  be  intended  S.  Mich.  Arch,  which  is  the  most  known  and  notorious.  J 

In  debt  on  an  indenture,  which  contains  an  agreement  for  a  marriage  be-       .| 
tween  him  and  A.  if  the  ecclesiastical  law  permits,  if  he  counts  of  a  request        ^ 
to  marry  and  that  A.  refused,  it  is  sufficient,  without  saying  he  requested  to 
marry  at  a  canonical  time. 

In  an  action  on  a  statute,  which  gives  to  all  subjects,  &c.,  if  the  plaintiff 
alleges  that  he  is  modo  subdilus^  it  shall  be  intended  that  he  was  so  at  ail 
times.     R.  1  Lev.  121, 

In  assumpsit  to  satisfy  for  goods,  if  he  says,  that  so  much  is  minus  satis  to 
satisfy  him,  it  is  sufficient ;  for  if  the  plaintiff  does  not  demand  more,  he 
must  be  content  with  so  much.     R.  2  Cro.  552, 

An  averment  in  pleading  need  not  be  in  precise  terms  ;  if  by  reference  it  incor- 
porates what  has  been  said  before,  it  is  considere'd  as  repeating  it  over  again,  where 
such  repetition  is  essential.     6  T.  R.  578. 

A  general  reference  to  former  parts  of  the  record,  without  repeating  such  parts, 
is  only  allowable  where  the  reference  is  to  something  definite  and  certain.  7 
East,  492. 

Where  forbearance  of  a  debt  is  stated  as  the  consideration  of  a  promise,  though 
jl  is  not  expressly  averred,  yet  if  it  appear  by  necessary  intendment  to  whom  the 
forbearance  was,  it  is  sufficient  after  verdict,  and  perhaps  on  special  demurrer.  1 
N.  R.  172. 

The  word  '<  tenor"  implies  and  binds  the  party  to  an  exact  recital.     DougL  ld4» 

The  words,  "  purporting  to  be  a  bank  note"  in  an  indictment,  mean  that  the  note 
upon  the  face  of  it,  appears  to  be  a  bank  note  ;  and. the  want  of  such  appearance 
cannot  be  supplied  by  evidence  of  representations  of  the  party  when  he  disposed 
of  it.     Dougl.  300. 

The  words  '<  in  manner  and  form  following,  tliat  is  to  say,"  do  not  bind  the  party 
to  an  exact  recital.     Dougl.  193. 

The  word  **  to,"  when  applied  to  time,  may  have  either  an  inclusive  or  exclusive 
signification.     I  Smith,  437. 

The  word  '<  until,"  is  capable  of  either  an  exclusive  or  inclusive  sense.  Tho 
information  alleged,  (hat  the  defendant  held  certain  offices  in  the  service  of  the 
East  India  company,  from,  &c.  until  the  29th  Nov.  1795 ;  and  afterwards  <^hargedy 
that  each  of  the  defendants,  whilst  he  held  and  exercised  the  said  office  as  afore- 
said, did,  to  wit,  on  the  29th  Nov.  1796,  receive  a  certain  present,  £cc.  Held,  that 
the  word  until,  was  capable  of  an  inclusive  meaning,  and  that  it  appeared  from  the 
context,  to  have  been  intended  in  that  sense.     5  East,  244.     1  Smith,  437. 

Since  fraud  eitlier  implies  knowledge,  or  may  exist  without  it,  in  averring  it,  the 
word  "/ratirftt/cn/er,"  without  "  sciens,"^  sufficient.  "  jScicji^s"  also,  is  sufficient 
hy  itself,  since  knowledge  that  an  assertion  is  false,  imports  fraud.     3  T.  R.  60. 

[*]The  term  "  advisedly,"  is  equivalent  to  knowingly.     1  B.  &P.  180. 

The  averment  wrongfuUy  intending  to  injure,  is  equivalent  to  maliciously.  I 
East,  563. 

The  term  "  agreement,"  imports  mutual  promises.     2  N.  R.  62. 

The  words  *«  sold  and  delivered,"  imply  a  contract,  since  there  cannot  be  a  sale, 
unless  two  parties  agree.     2  T.  R.  30. 

Tlie  alleging  a  seisin  in  foe,  virtually  includes  an  occupation  by  the  party  seised  ; 
to  allege  in  addition,  that  the  party  is  in  the  occupation  of  tlie  land,  is  superfluous. 
4  M-  &  S.  387. 

The  replication  to  a  plea,  claiming  turbary  in  right  of  an  ancient  messuage,  aver* 
red,  that  divers  ancient  messuages  besides  the  defendant's,  Ike.  Held,  that  this 
was  a  sufficient  averment  that  the  defendant's  messuage  was  an  ancient  one.  6  'i\ 
R.  412. 

A  claim,  that  the  lord  is  seised  in  foe  of  mines  underneath  the   copyholds,  to» 
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gelher  with  the  Ubert^^  of  boring  for,  &c.  imports  a  right  to  exercise  the  same  during 
tiie  continuance  of  the  copyholder's  estate.     10  East,  189. 

An  averment,  that  from  time  immemorial,  until  the  division  of  a  tenement  into 
moieties,  the  lord  had  been  accustomed  to  take  such  an  heriot,  and  since  the  divi- 
sioo,  had  been  accustomed  to  take  such  another,  imports  that'  the  division  was 
made  before  time  of  memory.     9  East,  184. 

'  Under  a  plea  in  avoidance  of  a  contract  given  for  the  price  of  poods,  that  they 
vere  sold  by  the  plaintiff  to  the  defendant,  to  he  by  him  applied  to  .smc!)  an  illegal 
purpose ;  it  mpst  be  taken,  that  they  were  fumbhed  for  the  purpose  of  transgressing 
the  law.     IB.  &  P.  651. 

An  «vemieat  that  goods  to  be  delivered  to  A.  wci*e  to  be  paid  for  on  delivery, 
sufficiently  expresses,  after  verdict,  at  lea^^t,  that  payment  was  to  be  made  by  A.  3 
Taunt.  423. 

If  tlie  memorial  of  an  annuity,  state  that  the  consideration  was  paid  to  both  grant- 
ors, when  in  point  of  fact,  it  was  to  be  appropriated  by  one  alone  ;  a  party  seeking 
to  avoid  the  aniHiity  for  such  defect  in  the  memorial,  must  state  that  it  wa»  to  be  so 
appropriated ;  merely  averring  that  it  was  paid  not  to  both,  but  to  one  only,  is  not 
sufficient,  since  payment  to  one  is  pWrno/ocie  payment  on  account  of,  and  dicrefore 
to  bo4h.     4  T.  R.  585.     2  H.  B.  280. 

If  the  memorial  of  an  annuity,  states  the  payment  of  the  consideration  money  io 
have  been  made  by  the  grantee,  when  in  point  of  fact,  it  was  made  by  his  agent,  it 
is  defective.  And  though  a  plea  to  an  action  on  the  annuity  bond,  simply  denying 
tbal  the  money  was  paid  by  the  grantor,  is  not  sufHcient  to  raise  the  objection  to 
(he  memorial,  (since  the  import  of  such  plea  is,  that  neither  in  law  nor  in  fact,  was 
payment  made  by  the  grantor.  4  East,  85.)  Yet  a  plea,  that  whereas  the  nicmo- 
risu  affirms  that  the  grantor  paid  the  money  ;  now  payment  was  made  by  his  agent ; 
is  sufficient.     3  M.  &  S.  82. 

An  averment  in  a  plea,  justifying  a  commitment  for  disturbing  judicial  proceed- 
ings, that  the  plaintiff  made  a  great  disturbance  and  obstructed  the  defendants,  &c., 
sufficiently  shows  that  tlie  disturbance  was  the  manner  of  obstruction.  1  Taunt. 
146. 

Falsehood  may  exist  without  fraud.  An  averment,  therefore,  or  proof  that  an 
assertion  was  false,  is  no  affirmation  that  it  was  fraudulent.     3  T.  R.  60. 

An  avormeBt  in  pleading,  that  A.  and  B.  have  not  done  an  act,  means  that  both 
together  have  not  performed  it ;  it  does  not  exclude  the  supposition,  that  A.  by 
hmisel^  OT  B.  by  himself  has  done  the  act,     4  M.  &  S.  33. 

An  averment,  that  the  plaintiff  retained  the  defendant,  does  not  import  that  it  waa 
for  hire  or  reward,  unless  the  defendant  is  a  pubUc  officer  or  innkeeper.  5  T.  R. 
143. 

The  averment,  that  money  has  been  expended  in  repairing  premises,  does  not  ex 
rt  termini  import  that  the  repairs  were  necessary.     1  T.  R.  454. 

[♦]Bond  for  the  performance  of  an  award  "  so  as  it  be  made  in  writing  under  the 
hands  of  the  arbitrators,"  by  such  a  day.  The  declaration  avers,  that  the  arbitra- 
tors did  in  due  mamier,  and  within  the  time  limited,  duly  make  their  award  in  writing. 
Held,  on  error  after  judgment  for  plaintiff,  on  plea  of  judgment  recovered,  insuffi- 
cient, without  alleging  that  it  was  under  their  hands.     2  Mars.  304.    6  Taunt.  645. 

An  averment,  that  "  A.,  and  all  those  whose  estate  he  has  from  time  immemori- 
al were  accustomed,  and  during  all  the  time  aforesaid,  ought  to  have  common,"  is 
not  equivalent  to  claiming  it  at  all  times  of  the  year.     2  B.  &.  P.  359. 

Under  a  plea,  staling  that  the  corporation  of  B.  was  a  prescriptive  corporation, 
and  then  setting  forth  a  charter  by  which  the  citizens  and  inhabitants  of  C.  were  in- 
f^orpoiatetl,  not  stating  that  they  were  then  a  corporate  body,  the  continuance  of  the 
(prescriptive  corporation  is  not  to  be  intended.  Therefore,  a  nplication,  that  at  the 
tknc  of  granting  the  charter  they  were  not  a  corporation,  is  bad.     1  T.  R.  590. 

The  question  in  a  criminal  case,  turned  upon  a  note,  which  was  averred  to  be  a 
note  for  20/.  ;  since  this  might  mean  pounds  weight :  held,  that  it  should  have  been 
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^"jiV^  o«  1^  uaeauiug  20/.  in  money.     Anon,   moutioned  by   Chanibrey  J.     i 
Mm.  :IU« 

la  wclioB  ibr  maliciously  holding  to  bail  in  an  inferior  court,  for  30^.,  it  is  not  ne- 
ee^saiy  to  aet  forth  for  what  sum  the  court  can  hold  to  bail  ;  for  by  12  Geo.  2.  no 
eoiurt  can  bold  to  bail  for  less  than  40a.     Smith  v.  CatteL   P.  8.  Geo.  3.  2  Wils. 

(C  25.)  And  the  words  shall  have  a  reasonable  intendment. 

And  MTords  shall  have  a  reasonable  intendment  and  conatruction.    Vide  Ac* 
tion  upon  the  Case  upon  Assumpsit.  (A  5.) 
And  therefore  in  assize,  if  a  man  complains  thaf  the  king  seised  of  such  a  park 

£  anted   officium  parci  sui,  without  saying  (pradict,),  yd  it  is  good  ;  for  it ' 
all  be  intended  the  park  before  mentioned,  pradict*  being  mentioned  be- 
fore and  afler.     8  Co.  57. 

If  the  plaintiff  alleges  a  demise  to  A.  virtuie  cugns  he  entered,  it  shall  be 
intended  that  he  entered  immediately.     E.  Lut.   1 08, 

If  a  cap*  utlagat,  or  other  judicial  writ  be  pleaded,  as  issued  such  a  day, 
and  it  is  not  said  to  have  issued  in  term  time,  it  is  good  ;  for  it  shall  be 
intended,  when  no  cause  lo  the  contrary  appears.     R.  Lul.  333* 

If  it  be  pleaded  that  A.  was  seised,  that  he  died  seised,  without  saying 
who  ;  it  shall  be  intended  that  A.  died  seised,  k  being  said  before  that  he 
was  seisecf.     R.  Lut*  1 1 72* 

ff  an  usurious  agreement  be  alleged  between  A.  and  B«,  and  that  A.  the 
lender  j9ro  dande  diem  solution,  to  A.  habtrct  so  much  ;  it  shall  be  intended 
ftat  it  vrSiBpro  dando  B.  diem  solutionis  A.     1  Sal.  325. 

If  the  declaration  says  (fuoddef.  prosecut.  fuitet  adhuc  prosequit.  suit  ;  iC 
shall  be  intended,  at  the  time  when  the  action  was  commenced.  R.  3  Mod*. 
103*     4  Mod.   163. 

In  case  on  promissory  note,  set  out  to  Be  made  2d  November,  to  pay  on  the  31  si 
December  next ;  next  shall  be  intended  next  afler  the  date  of  the  note,  not  neirt  af^ 
ter  the  action  brought.     Caxbonel  v.  Davis,  M.  7  Geo.  Str.  394. 

If  a  declaration  in  waste  be  quod  A.  feoffavit  B.  to  the  use  of  C.  and  his 
heirs,  it  is  sufficient,  without  saying  quod  feoffavit  B.  and  bis  heirs.  R.' 
Mo.  871. 

So  if  an  action  be  several  in  its  nature,  such  precise  certainty  is  not  nec- 
essary ;  as,  in  an  action  on  the  stat.  2  &  3  Ed.  6.  as  rector  of  the  [*]church* 
es  of  D.  and  S.,  for  not  setting  out  bis  tithes  on  400  acres  of  land  in  D*  and 
S. ;  it  is  sufficient  without  saying  how  much  land  in  D.  and  how  much  in  S* ; 
for  it  is  in  the  nature  of  trespass.     R.  2  Lev.  t. 

Unless  where  expressions  have  a  technical  and  definite  signification,  they  are  to 
be  construed  in  that  sense  in  which,  from  the  context,  the  reason  of  the  thing,  they 
appear  to  have  been  used.     5  East,  244.     1  Smith,  437. 

£xpres8ioiifi  which  for  a  long  time,  and  which  may  bo  proved  from  precedents, 
have  been  used  in  pleading  in  an  indefinite  sense,  tliough  in  strictness  they  may  ad- 
aoit  of  a  definite  one,  yet  shall  be  construed  in  die  former.  Thus,  it  has  been  the 
constant  practice  on  indictments  for  perjury,  and  likewise  in  those  for  obtaining  roo-^ 
ney  under  false  pretences,  to  aver,  not  merely  that  the  defendant  '^  fabely,"  &c.,. 
but  to  go  farther,  and  assert  by  specific  averment,  that  "  whereas  in  truth,"  &c. 
The  inference  fi-om  this  is,  that  all  the  facts  following  the  word  <<  falsely"  are  not 
meant  to  be  charged  as  false,  for  usually  there  is  no  necessity  they  should  ;  if  they 
were,  where  is  the  use  of  the  other  specific  averment ;  and  that  it  is  Icfl  to  the  spe- 
cific formal  averment  to  determine  wt^at  the  prosecutor  means  to  chaige  as  false- 
Hence,  falsely  is  a  word  of  uncertain  ua8]>ecific,  and  therefore  insufficient  averments 
in  such  cases.     2  M«  &  S.  379. 
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Ifhere  an  aTormeut  admtts  of  two  intendments,  that  shall  be  preferred  which  win 
mofpoii  the  pleading.     6  T.  R.  134. 

The  court  will  make  any  intendment  against  a  mere  captious  objection.  1  T.  IC 
117. 

In  pleading,  where,  after  stating  that  a  fact  happened  on  such  a  day,  it  is  aver- 
red, whereupon  it  was  done  so  and  so ;  the  word  *<  whereupon  refers  to  the  time 
hst  stated,  so  as  to  be  a  sufficient  averment  that  the  latter  &ct  happened  on  that 
day.  Hence,  where  the  record  of  an  outlawry,  after  stating  that  the  capias  was  re* 
turned  on  such  a  day,  proceeds  ;  whereupon  the  exigent  was  awarded,  it  is  a  suP 
ficient  averment  that  the  exigent  issued  on  that  day.     6  T.  R.  673. 

The  ayerm^it,  ''  the  king's  seal  of  Great  Britain,'*  means  the  great  seal.  4  T. 
R.  621.     1  Taunt.  71. 

The  averment  "  his  majesty's  court  of  the  bench  (7  Taunt  271.)  at  Westmia« 
ster,"  means  the  court  of  common  pleas  ;  for  supposing  that  the  words  **  court  of 
the  bench"  are  equivocal,  the  addition,  '<  at  Westminster,"  designates  by  its  locali- 
ty, the  coynl  of  common  pleas  :  had  the  court  of  K.  B.  been  intended,  it  would  haTB 
been  described  as  ^*  wheresoever."     3  M.  &  S.  166. 

In  describing  an  action  by  original,  as  having  been  '<  then  lately  commencedy" 
and  depending  in  the  K.  B. ;  the  word  ^'  commenced"  may  bo  referred  to  the  court 
of  chancery.     14  East,  639. 

The  phiase,  ^*  the  mayor  and  burgesses  in  common  council  assembled,"  does 
not  necessarily  mean  a  meeting  of  the  whole  corporation  in  common  hall  assembled, 
but  may  be  taken  after  verdict  at  least,  as  descriptive  of  a  select  part  of  the  coipo* 
lata  body.     4  T.  R.  426. 

^C  26.)  And  general  words  are  sufficient,  where  the  certaintj- 

lies  within  the  defendant's  notice. 

And  general  words  are  sufficient,  where  the  certainty  lies  within  the  de- 
fendant^s  notice. 

Or,  where  the  pleader  does  not  know  the  certainty,  or  is  not  privy  to  it. 

An  indictment  for  the  murder  of  a  person  unknown,  where  the  person  murdered 
is  unknown,  is  good.     P.  C.  Flowd.  85. 

So  b  an  indictmont  for  stealing  tho  goods  of  a  poraon  unknown.     Ibid. 

So,  in  an  action,  upon  32  Hen.  8.,  for  lettiug  a  farm,  of  wliicli  the  party  had  not 
been  in  possession,  &jc.  for  a  year ;  it  was  lield  a  sufficient  breach  that  the  defendant 
/et  the  premises  to  farm  for  a  term  of  years,  without  [*]  saying  what  term,  because 
the  plaintiS' was  not  privy  to  the  lease.     R.  Partridge  v.  Strange,  Plowd.  87. 

So,  if  the  words  ascertain  the  lands  which  are  in  demand,  it  is  sufficient 
to  plead  a  conveyance  of  them  inter  aL     Lut.  1007. 

Where  circumstauces  be  peculiarly  within  the  knowledge  of  oae*s  adversary,  a 
summary  statement  is  sufficient.     8  East,  80. 

In  pleading,  where  one  party  throws,  a  charge  upon  his  adversary,  he  may  plead 

it  in  general  terms,  since  he  cannot  be  supposed  cognizant  of  the  particular  nature 

oT  it     Hence,  in  an  action  for  not  repairing  a  private  way,  wliich  the  defendant  is 

boimd  to  repair  as  owner  of  an  estate^  the  declaration  may  state  that  the  defendant 

was  bound  by  reason  of  his  possession.     3  T.  R.  766. 

(C  27.)  Where  they  are  ascertained  by  other  circumstances. 

So,  general  words  are  su)?icient,  where  they  are  ascertained  by  other 
circumstances :  as  in  trespas.-?,  qaare  clslam/regil  et  diversa  veslimenta  in 
cisla  pros  did.  existen,  cepit  is  good,  without  saying  what  vestments,  R.  AK  9, 

Quare  domumf regit  et  separates  clavespro  aperiend,  oslia  domus  prcedict. 
eepit.     R.  Sal.  4»43. 

Quare   elausum  f regit  et  spinas  stias  ad  valcnU  so  much   succidit*     R^  9 

Cro.  436. 

So  debt  for  20  par  eiligar,  without  saying  of  wool,  silk,  &c,  is  sufficient  y 
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or  when  a  thing  is  converted  to  another  species,  a  declacft^on  bj  tbe  name  . 
of  thnt  species  is  good.     R.  Cro.  El.  837. 

Or,  for  so  many /?ar  cxilceorum.     Cro.  El.  837. 

Or,  so  many  loaves  pants,  without  saying  of  what  grain.     Cro.   EL  837. 

If  a  mran  prescribe«i  to  inclose  lands  lying  together  in  a  common  fields  if 
be  says  that  he  inclosed,  this  imports  that  they  did  lie  together.  R.  2  Mod. 
104. 

(C  28.)  And  surplusage  does  not  hurt.    Vide  post,  (E  12-) 

And  surplusage  shall  not  hurt;  and  therefore  if  a  man  in  a  declaration 
makes  an  imperfect  mention  of  a  thing,  which  need  not  be  mentioned,  it  is 
not  prejudicial :  as  in  a  xoarranlia  diartce  if  the  plaintifi  says,  that  he  request- 
ed the  defendant  to  warrant  the  land  to  him,  or  give  him  a  plea  in  bar, 
when  the  vouchee  might  plead  in  abatement  cts  well  as  in  bar,  yet  it  is 
sufficient ;  for  the  request  to  warrant  was  suHicient,  and  the  request  to  give 
a  plea  was  surplusage,  and  need  not  have  been   mentioned.     Hob.  23. 

That  which  in  pleading  may  be  rejected  as  surplusage,  will  not  vitiate  ;  and 
that  b  surplusage  whose  statement,  whether  in  a  general  or  a  circumstantial  way, 
is  quite  unnecessary  to  the  point  in  question.     4  M .  &  S.  470. 

If  he  mentions  a  condition  subsequent,  and  does  not  allege  a  certain  per- 
formance, it  shall  not  hurt ;  for  the  whole  was  surplusage.  PI.  Com.  30.  a. 
32.  b. 

If  a  trespass  iemp,  Eliz.  be  alleged  to  be  contra pacetn  nitp.  regince  et  regis 
nunc,  it  is  not  bad,  for  regis  nunc  shall  be  surplusage.  R.  2  Cro.  377.  3 
Bui.  82. 

If  by  statute,  the  action  is  given  to  the  informer  only,  and  the  declaration  says 
the  action  accrued  to  the  king,  the  poor  of  the  parish,  and  the  informer,  it  is  only 
surplusage.     French  v.  Wiltshire,  M.   1 1  G.  2.     Andr.  67. 

[*]lf  the  plainiitr declares  quod  cum  ipsi  idem  def,  &c.  for  ipsi  is  surplus- 
age.    2  Mod.  Ca.  377. 

If  in  an  action  upon  a  contract,  a  breach  bo  assigned,  and  then  a  consequence  bo 
alleged  as  resulting  from  the  defendant's  omission,  it  may  be  rejected  as  surplusage, 
since  the  breach,  and  therefore  the  cause  of  action,  is  complete  without  it.  1  T. 
R.  60. 

So,  if  by  the  omission  of  any  words,  though  not  repugnant  to  the  precedent 
words,  that  which  was  insensible  may  be  made  sensible,  they  shall  be  re* 
jected  as  surplusage.     Dub.  1  Sal.  325. 

So,  if  by  the  words  after  a  viz,  or  scilicit,  a  thing  be  alleged,  impossible, 
or  repugnant  to  the  plainlitr's  title,  the  words  shall  be  rejected  as  surplusage  : 
as  in  ejectment,  if  the  entry  or  ouster  bp  alleged  posteUj  viz.  such  a  day, 
which  is  a  day  before  the  demise.     ^Vide  Sal.  325.) 

So  in  trespass. 

So  in  debt  for  rent,  if  a  devise  of  the  reversion  to  the  plaintiff  be  allegc«K 
and  that  poslea.  viz.  such  a  day,  the  devi«or  died,  which  was  a  day  before 
<he  lease.     R.  Hard.  4. 

A  material  allegation,  which  is  sensible,  and  consistent  in  tlie  place  where  it  oc* 
curs,  and  which  is  not  inconsistent  with  any  antecedent  matter,  cannot  be  rejected 
merely  because  it  is  inconsistent  with  a  subsequent  material  averment.  5  East,  244. 
1  Smith,  437. 

A  material  allegation,  though  laid  under  a  sciUeetf  cannot  be  rejected  for  the  sake 
of  a  subsequent  material  allegation,  which  is  inconsistent  with  it.     5  East,  244.     1 

Smith,  437. 

J  Mere  matter  of  surplusage  need  not  be  proved.  Allaire  v.  Ouland,  2  Johns. 
Co*.  52.    Vide  Suffrejn  v.  Prindle,  Kirby,  112.    Fitch  v.  Hdl,  Kiihy,  1$. 
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Wheie  in  a  declaration  upon  a  promisgoiy  note,  pajable  by  instalmentSy  of  which 
two  only  had  become  due,  it  was  alleged,  among  other  things,  that  the  defendant  had 
become  liable  to  pay  the  whole  sum,  on  a  general  demurrer,  the  last  allegation  was 
rejected  as  suxplusage,  and  judgment  rendered  fbr  the  instalments  alleged  to.  have 
become  due.     Tucker  v.  RandaD,  2  Mass.  Rep.  283. 

If  an  olBfisnce  punishable  at  common  law,  is  averred  to  be  contra  formam  atatuti^ 
sQch  aveiment  may  be  rejected  as  surplusage.     Knowles  v.  State,  3  Day,  103.  y 

(C  29.)  Except  where  it  defeats  the  action. 

Yet,  if  a  man,  by  the  allegation  of  a  thing  not  necessary,  shows  that  he 
bad  no  cause  of  action,  this,  though  surplusage,  shall  hurt :  as,  in  assize,  if 
the  plaintiflf  makes  a  title,  which  he  need  not,  and  the  title  is  not  good,  the 
whole  shall  abate.     PL  Com.  84.  b.  202.  b. 

So,  if  a  man  misrecites  a  statute  in  a  material  place,  when  it  need  not 
have  been  recited,  it  is  fatal.     PI.  Com.  84.  b.     Vide  Action  upon  Stat.  (I). 

So,  io  an  action  against  a  disturber,  where  possession  is  a  sufficient  title 
for  the  plaintiff,  yet  if  the  plaintiff  shows  a  title,  and  this  appears  insuffi- 
cient, the  dec/aratton  is  bad.  R.  after  verdict.  M.  9  W.  3.  inter  Dome 
and  Cashford,  I  Sal.  363.  365.  (Vide  I  Ld.  Ray.  266.  Comyns's  Reports, 
44.) 

So,  in  debt  for  a  sum  awarded,  if  the  plaintiff  shows  a  bad  award.  Vide 
Arbitrament,  (I  2.) 

So,  in  partition,  if  the  plaintiff  shows  that  he  and  the  defendant  hold  both 
in  fee,  where  (he  defendant  was  seized  in  tail,  if  this  be  shown  by  verdict, 
the  writ  shall  abate,  though  it  was  not  necessary  to  show  the  defendant's 
title.     R.  Cro.  El.  760. 

(C  30.)  So  less  certainty  is  wanting  for  a  collateral  matter. 

So,  precise  certainty  is  not  necessary  for  a  thing  collateral  to  the  action  ; 
as,  in  action  upon  the  case  for  putting  In  his  close  carrion,  which  died  of  the 
morrain,  per  guo  J  diversa  averia  died;  it  is  sufficient,  without  saying  what 
or  bow  many  beasts ;  for  the  action  is  not  for  the  beasts  or  the  value  of 
them.     R.  Al.  22. 

//"the  plaintiff  a  lieges  quod  quadam  pars  domusfuit  in  decasu,  and  in  con« 
sideration  that  the  plaintiff  would  repair,  the  defendant  assumpsit j  [*]&c., 
he  need  not  say  what  part  of  the  house  was  decayed.     R.,  2  Leo.  53. 

(C  31.)  And  little  certainty  is  wanting  for  inducement.     Vide 

post,  (C  43.— E  10.  18.) 

So,  exact  certainty  is  not  necessary  when  a  thing  is  alleged  only  as  an  in- 
ducement ;  as,  if  a  man  claims  a  thing  appurtenant  to  an  office,  and  not  the 
office  itself,  it  is  sufficient  to  say  that  it  is  antiquum  officium^  and  it  is  not  nec- 
essary to  prescribe  for  it.     R.  10  Co.  59.  b. 

So^  if  he  claims  a  thing  by  custom  in  such  a  vih,  it  is  sufficient  to  say  quod 
tst  antiqua  villa.     1 0  Co.  59.  b. 

If  an  assumpsit  be  brought  on  a  promise  to  give  so  much  with  his  daugh- 
ter, as  he  agreed  to  give  with  A. ;  it  is  sufficient  to  say  he  agreed  to  give  so 
much  with  A.,  without  showing  how  or  with  whom  he  agreed.  Dub. 
Yel.  17. 

So,  in  an  action  on  the  case  against  a  bailiff  for  not  taking  sufficient 
pledges,  it  is  sufficient  to  say,  that  he  gave  him  the  usual  fees,  without  saying 
bow  mnchhe  gave  ;  for  the  demand  is  not  for  the  fees.     Lat.  159. 
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rn  «o  ^tton  on  the  case  for  diverting  a  watercourse,  if  he  alleges  seisin  for 
r/e,  it  is  sofficieut,  without  saying  for  his  life  or  the  life  ofanotber.     R.  Cro. 

El.  n  ^»  ^ 

i^  AM  Action  for  slandering  his  title,  if  he  says,  that  he  was  seised,  &c.,  it 

t>  F^l^i«>tU«  without  saying  of  what  estate. 

Im  ah  action  on  the  case,  if  he  recites  a  recovery  in  an  inferior  court,  it  is 
«tMtticiout,  without  showing  by  what  authority.     R.  Cro.  EL  213. 

In  an  action  for  disturbance  of  common,  it  is  good,  though  the  precise  com-' 
mon  be  not  alleged.     R.  2  Cro.  630. 

Or,  for  throwing  down  his  hurdles,  it  is  sufficient  to  prescribe  for>>erec(ing 
in  aperta plaUa  nnd  isking  diversas  denar^  summas,  without  describing  the 
place,  or  ascertaining  the  money  more  exactly.     R.  1  Leo.  108. 

Action  on  the  case  by  a  lessee,  for  disturbing  him  in  his  toll,  there  is  no 
need  to  say  what  estate  the  lessor  had  when  he  demised.     R.  Ow.  T09. 

In  a  formedon  in  reverter  or  remainder,  there  is  no  need  to  show  the 
death  of  the  particular  tenant.     R.  PI.  Com.  32.  b. 

In  debt  on  a  recognizance  removed  by  error  out  of  C.  B.  into  B.  R., 
there  is  no  need  to  mention  its  being  reversed  or  affirmed.     R.  2  Cro.  98. 

A  party  need  not  aver  any  thing  in  pleading,  which  his  adversary  is  estopped 
from  denying.     4  M.  &  S.  125. 

An  estoppel  is  only  conclusive  until  the  truth  appear ;  a  party^  therefore,  cannot 
rely  on  an  estoppel,  who  upon  the  face  of  the  pleadings  has  confessed  the  truth.  I 
A  •  It*  66. 

Where  a  subject  comprehends  multiplicity  of  mattersj  there  to  avoid  prolixity, 
generality  of  pleading  is  allowed.  But  if  there  be  any  thmg  specific  in  the  subject, 
though  consisting  of  a  number  of  acts,  they  roust  all  be  enumerated.     1  T.  R.  753^ 

Where  a  matter  consists  of  a  multiplicity  of  circumstances,  insomuch,  that  to 
plead  it  particularly  would  tend  to  prolixity,  then,  for  the  sake  of  avoiding  [*]iocon-» 
venience,  general  pleading  is  allowed.  Thus,  in  the  case  of  a  plea  of  fmud  and  co» 
vin.     2  M.  &  S.  378,  379. 

Matters  laid  by  way  of  aggravation,  may  be  alleged  in  general  terms.  3  Wils. 
292. 

The  declaration  in  an  action  for  a  copyhold  fine,  may  state  generally  tha£  the  de-^ 
iendant  was  indebted  to  the  plaintiff  in  such  a  sum,  for  a  reasonable  fine  due  and 
payable  by  him.     Dougl.  727. 

Bail  justifying  an  entry  into  a  house  to  search  for  their  principal,  may  allege  gen-i 
erally  that  they  duly  became  bail,  and  entered  into  a  recognizance,  without  statii^ 
that  the  principal  was  delivered  to  them.     2  H.  B.  120. 

An  averment  that  a  power  was  forced  to  proceed  to  hostilities,  because  a  treaty 
was  broken,  is  sufficient.     5  T.  R.  607. 

A  party  who  pleads  a  contract,  must  set  it  out,  if  he  be  a  party  to  the  contract, 
2  M.  &  S.  378. 

In  pleading  a  non-existing  grant,  all  the  forms  heretofore  observed  in  pleadings 
deeds,  except  the  profert,  must  be  observed.     10  East,  55. 

In  an  action  on  a  bond  conditioned  for  the  payment  of  an  annuity,  a  plea  stating 
that  a  memorial  of  the  bond  had  been  enrolled,  and  afler  recitit^  the  memorial  that 
it  was  not  a  good  and  sufficient  memorial  according  to  the  form  of  the  statute  ; 
without  stating  in  what  particulars  it  was  defective,  or  alleging  that  no  other  memo- 
rial  had  been  enrolled,  is  bad  in  special  demurrer.     1  Mars.  155. 

Plea  of  privilege  for  a  60th  clerk  in  chancery  ought  to  allege,  that  defendant  in, 
actually  attendant  on  the  office ;  that  being  the  ground  of  the  privilege.  2  Wils.  228. 

In  actions  in  inferior  ceurts,  every  thing  essential  to  give  the  court  jurisdiction,^ 
must  be  averred  in  the  declaration  ;  therefore,  that  the  facts  which  constitute  tbm 
gist  of  the  action,  happened  within  the  jurisdiction ;  for  example,  the  consideration 
of  the  defendant's  promisefas  well  a^  the  promise  itself.     An  omission  in  this  pa^ 
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ticukr  k  DoC  aided  by  verdict,  since  no  factB  need  be  proved  but  what  are  avened. 
1  T.  R.  151. 

Where  the  judgment  of  a  court>  out  of  the  ordinary  course  of  law,  and  not  autho- 
roed  by  a  pab&c  act  of  parliament,  is  pleaded,  the  nature  of  its  jurisdiction  must  be 
shown.     1  T.  R.  074. 

In  a  plea,  justifying  a  commitment  for  obstructing  judicial  proceedings,  the  means 
Qsed  must  be  shown.     1  Taunt.  146. 

A  pleajustiQrinigoii  the  ground  of  suspicion,  must  detail  the  circumstances  which 
inducedit.     4 Taunt.  34. 

If  acoporation,  having  been  dissolved,  is  inecMporated  anew  by  an  original  char- 
tor,  it  is  unnecessary,  in  making  tide  under  the  new  charter,  to  mention  the  &ct  of 
the  previous  corporation.     1  T.  R*  589. 

Where  the  question  is,  whether  a  mode  of  election  used  under  a  charter  of  incor- 
poration, is  in  exclusion  of  any  other ;  to  plead  the  bare  usage  is  not  sufficient,  with^ 
oatnegBtxvingthe  r^ht  of  election  in  any  other  way.     4  T.  R.  810. 

In  an  action  for  the  nonpayment  of  foreign  money,  it  is  necessary  to  show  the 
vaiue  in  English  money.     5  T.  R.  607. 

An  iofbrmatioo,  stating  a  vessdl  to  have  been  within  four  leagues  of  the  coast, 
''havii^  on  board  Geneva,  liable  to  forfeiture  on  being  imported  into  this  kingdom,^' 
is  bad  for  the  uncertainty ;  the  €reneva  being  pennitted  to  be  imported,  unless  un- 
der certain  restrictions,  which  ought,  therefore,  to  have  been  set  forth,  and  the  case 
broo^t  within  them.     1  Anst  52. 

[*](C  32.)So»  if  it  be  certain  in  part,  and  uncertain  for  other 
party  judgment  shall  be  for  the  plaintiff  as  to  the  certain 
part,  (a) 

So,  if  a  declaration,  in  which  damages  are  demanded,  be  certain  for  part, 
and  uncertain  for  the  residue ;  if  there  be  a  demurrer  to  the  whole  declara- 
tion, the  plaintiff  shall  have  judgment  for  that  part  which  is  good,  and  shall 
release  his  damages  for  the  other  part;  as,  in  an  action  on  the  statute  of 
Wtnton  against  a  hundred  on  a  robbery  of  his  money,  and  of  goods  in  his 
custody «  and  does  not  say  what,  if  the  defendant  demurs  to  the  whole,  the 
pWintifT  shall  have  judgment  for  the  money,  but  not  for  the  goods.  R.  2 
Sand.  379.     WdQ  post,  (Q.  3. — 2  V.  3.) 

SOf  in  debt  on  the  statute  of  usury  on  a  corrupt  agreement  for  40/.,  and 
on  another  for  20/.,  but  does  not  say  that  this  was  corrupt,  if  the  defendant 
demurs  (o  the  whole,  the  plaintiff  shall  have  judgment  for  the  40/.  R*  2 
Cro.  104.      1  Sand.  286. 

So,  if  the  defendant  pleads  to  the  whole.     R.  2  Cro.  104. 

So,  in  debt  against  an  executor  on  a  bond  and  on  simple-contract,  it  ia 
good  for  the  bond.     2  Cro.  104,  5. 

So,  in  covenant  against  A.  on  a  covenant  in  law  on  a  demise  by  him  and 
B.,  if  the  plaintiff  assigns  several  breaches,  one  that  D.  was  seised,  upon 
which  the  action  ought  to  be  against  A.  and  B.,  the  other,  that  A.  entered 
opoohim;  it  shall  be  good  for  the  last.  R.  I  Sal.  137.  Ace.  2  Sand« 
3S0.     Vide  post,  (2  V.  3.)        ' 

In  replevin,  if  the  defendant  avows  for  so  much  rent,  part  of  which  is  not 
iue,  it  shall  be  good  for  the  residue.  1  Sand.  286.  1 1  Co.  45.  b.  R.  Mo. 
281.     Vide  post,  (3  K.  14.) 

(a)  Tide  post,  (£•  36.  F.  25.)     Whttt  plea  or  replication^  bad  in  part  is  bad  in 

it  whole. 
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_  « 

(C  33.)  Declaration  must  not  be  double,  (b) 

So,  a  declaration  ought  to  be  single,  for  duplicity   vitiates  it.     Hob.  295# 
When  several  matters  may   be  contained   in  the  same  declaration  ori)ot« 
Vide  Abatement,  (G  4.)  Action,  (G). 

I  A  count  on  a  cause  of  action  arising  ader  the  death  of  the  tcstatort 
cannot  be  joined  with  a  count  on  a  cause  of  action  arising  in  his  lifetime. 
Myer  v.  Cole,  1 2  Johns,  Rep.  349. 

A  count  in  debt  on  »impte  contract,  und  a  count  in  debt  on  judgment, 
may  be  joined,  though  the  pleas  are  difierent.  Union  Cotton  Manufactory 
V.  Lobdell,   13  Johns.  Rep.  462. 

Counts  in  trespass  vi  ct  arrnis,  and  in  trover,  cannot  be  joined  in  the  same 
declaration.     Cooper  v.  Bysell,  16  Johns.  Rep.  146. 

A  count  on  a  promise  by  husband  and  wife,  cannot  be  joined  with  a 
count  on  a  promise  by  the  wife  dum  sola.  Edwards  v.  Davis,  16  Johns. 
Rep.  281. 

So  in  case  by  husband  and  wife,  for  an  injury  done  to  the  wife,  wherein  it 
was  alleged,  that  the  husband  had  lost  the  labour  and  comfort  of  his  wife, 
and  had  been  put  to  great  expense  in  her  cure,  &c.  after  verdict,  the  judj^- 
ment  was  arrested  because  injuries  were  charged  for  which  the  husband  and 
wife  could  not  join.     Barnes  v.  Hurd,  1 1  Mass.  Rep.  59.  j 

As  in  a  quare  impedit  if  the  plaintiff  alleges  several  presentments  in  liid 
ancestors,  it  is  double. 

Or,  a  presentment  by  a  feoffor,  and  another  aliso  by  the  feoffee. 
So,  in  debt  on  a  bond  to  pay  several  sums  at  several  days,   if  the  plaintiflf 
declares  that  the  defendant  did  not  pay  the  said  several    sums  nor  any    of 
them,  it  is  double  ;  for  nonpayment  of  any  sum  is  a  forfeiture  of  the  bond. 
Semb.  2  Vent.  198.     1  Rol.  112. 

But,  if  a  declaration  be  with  an  express  assumpsit  and  a  guani.  nieniii  for 
the  same  goods,  &c«  without  saying  a/tVi,  it  shall  be  good.  R.  after  verdict* 
1  Sal.  213. 

So,  a  declaration  in  covenant  may  assign  several  breaches. 
And  duplicity  in  a  declaration  is  aided  by    the  defendant's  pica.     R.   2 
Vent.  222. 

r*]So,  it  is  aided  upon  a  general  demurrer.  R.  2  V^ent.  222. 
£ach  count  of  a  declaration  must  be  considered  as  a  distinct  cause,  notwhJi- 
slanding  it  be  obvious  from  the  averments  that  the  causes  are  the  same.  Lofll,  69. 
-  If  two  counts  in  a  declaration  are  so  much  the  same,  that  no  evidence  could  be 
produced  to  prove  one,  which  would  not  prove  the  other,  the  court  will  oblige 
plaintiff  to  strike  out  one  ;  but  not  if  defendant  has  obtained  time  to  plead.  Wil- 
kins  v.  Perry,  T.  SGco^  2.     B.  R.  H.  129.  • 

•  Where  there  are  counts  for  work  and  labour  generally,  and  likewise  specifying 
the  character  in  which  it  was  performed,  the  latter  will  be  struck  out  on  motion.  L 
N.  R.  289. 

Where  there  is  a  count  on  each  of  several  notes  of  a  banker,  payable  to  bearer^ 
the  court  will  not  strike  them  out  as  superfluous,  and  put  the  plaintiff  to  the  in- 
convenience of  proving  the  consideration  on  the  count  for  money  had  and  received, 
3  Smith,  1 13. 

^^  here  the  plaintiff  having  obtained  leave  to  mend  a  count  in  his  declaration 
demurred  to,  adds  new  counts  which  contain  no  now  cause  of  action,   but  only 


(ft)  Vide  post,  Duplicity  in  bar,  (E.  2.) 
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vary   Diemaimer  of  stating^ th«t  which  wm  denMnrodto^  the  court  wiDnot  order 
them  to  be  struck  out     1  Mars.  609.     6  Taunt*  300. 

Subdet/  in  pleading,  in  order  to  ensnare  the  adverse  party,  is  net  permitted.     3 
Taunt  339. 

Id  pleading,  a  party  who  is  identified  with  another,  is  subjected  to  the  same  rule 
by  which  that  other,  had  he  been  the  party  to  the  suit,  would  liave  been  bound.  4 
M.  &  S.  120. 

SemUe,  that  if  an  act  of  parliament  provide  that  such  a  form  of  pleading  shall  be 
{Nssoed,  the  courts  will  allow  no  deviation  from  it     2  M.  &  S.  379. 

(C  34.)  Declaration  ought  to  show  a  title. 

Tha  plaintiff  or  demandant  in  his  count  or  declaration  ought  to  entitle 
himself  to  the  action;  for  he  is  to  recover  by  the  validity  of  his  own  title, 
and  not  by  the  weakness  of  the  defendant's.     Van.  8.  58. 

As,  in  a  writ  of  partition  between  parceners,  the  plaintiff  ought  to  show, 
thalH  was  the  inheritance  of  their  ancestors  and  descended  to  them.  D. 
Cro.  El.  64. 

So^  in  partitioa  between  joint-tenants.     D.  Cro.  El.  G  t.     Post,  (3  P  2.) 
Otherwise  between  tenants  in   common ;  for  they   come  in  by   several 

titles,  and  the  title  of  one  does  not  he  in  the  other^s  knowledge.     R.  Cro. 

El.  65. 

Soj  in  a  qucm  redditum  reddit^  the  plaintiff  must  show  a  title,  for  which  he 
demands  attornment.     Cro.  El.  64. 

In  waste,  he  ought  to  show  a  title  to  the  reversion  tx  assignaiione,  or  that 
he  demised  to  the  defendant,  &c.     Cro.  El.  64. 

fn  aformedon  in  descender,  be  ought  to  show  the  distinct  gifl,  by  which  he 
claims.     Jon.  453. 

In  remainder,  he  ought  to  show  all  the  prior  remainders  (though  expired) 
open  which  his  remainder  depends.     8  Co.  88.  a. 

In  a  writ  of  escheat,  or  cessavit^  he  ought  to  show  the  tenure.  8  Co. 
86.  b. 

So,  in  a  writ  of  ward,  or  of  mesne.     8  Co.  86.  b. 

So  where  plaintiff  claims  an  easement ;  if  it  appears  in  the  declaration  that  it  is 
out  of  defenduifs  soil,  declaration  must  set  out  the  title.  Vernon  v.  Goodrich,  Str.  5. 

^  8o  akoy  it  must  be  stated,  that  the  cause  of  action  accrued  before  the  com- 
mencement of  the  suit ;  and  if  it  appear  otherwise  from  the  record,  the  defect  is 
fiUal,  and  is  not  cured  by  verdict.  Cheetham  v.  Lewis,  3  Johns.  Rep.  42.  Yido 
Waring  V.  Yates,  10  Johns.  Rep.  119.  Allaire  v.  Ouland,  2  Johns.  Cas.  62. 
Stewart  v.  M'Bride,  1  Serg.  &  Rawle,  202.     Gordon  v.  Kennedy,  2  Binn.  287.  y 

(G  35.)  And  how  seised,  &c. 

If  a  man  alleges  in  himself  a  title  to  the  inheritance  or  freehold  of  Pjlands 
in  possession,  he  ought  regularly  to  say,  quod  fuit  seisitus.  Co.  L.  17.  a. 
Vide  post,  (C  43.  E.  22.) 

If  be  alleges  possession  of  a  term  for  years,  or  other  chattel  real,  he  shall 
%^j  quod  pos  sessional  us  J  xiit*     Co.  L.  17.  a. 

.So,  if  he  alleges  seisin  of  things  manurable,  as  of  lands,  tenements,  rents, 
&c.,  he  shall  ssay,   quod  fuit  seisitns  in  dorninico  snout  defeodo.     Lit,  S.  10. 

If  of  thin'^s  not  manurable,  as  of  an  advowson,  &c.,  he  shall  say,  scisiiiisut 
fit  ffodo  fft  jure,  omittin;^  in  dorninico  suo.      Lit.  S.  10. 

So,  if  he  alleges  seisin  of  a  reversion  after  an  estate  for  life.     PI.  Com. 

19'-  a- 
So,  if  the  reversion  be  after  a  term  for  years,  he  may  say,  icisitus  ut  defeo- 
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do  et  jure,  for  he  has  not  the  occupafion,  though  he  may  also  say  in  domime^r 
mo  ut  defeodo  ;  for  he  has  the  possesston  of  the  freehold,  and  may  have  att- 

assize.     R.  PI.  Com.  191,  a.  .  j   j,    .        r  •    ♦  -i 

If  he  be  seised  in  fee,  he  shall  say,  in  dominica  mo  ut  defeodo  ;  rt   m  tailj 

tU  defeodo  iotliato* 

If  for  life,  setsitus  pro  tcrmmo  vttce  sua.     Co.  L.  42. 

If  to  husband  and  wife  for  life  and  to  the  heirs  of  Ihc  wife,  he  shall  say, 
virtuU  cujus  suni  seisiti  sibi  et  hoiridibus  uxoris,  in  jure  uxpris.     27  H.    8* 

Bui  sometimes  seisitus  is  used  for  posaessionatw^  and  c  conira.     Co.  L^ 

17.  a. 

Yet  interessaf.  of  a  term  will  be  bad.     R*  Sho.  1 9^. 

(C  36.)  Must  show  a  sufficient  estate  m  him  from  whom  he  de- 
rives title.  * 

So,  if  the  plaintiff  derives  an  estate  from  A.  he  ought  to  show  that  A* 
had  such  an  estate  as  enabled  him  to  make  the  estate  to  the  plaintiff;  as,  if 
a  man  entitles  himself  to  a  rent  by  a  grant  from  H.,  he  must  show  what  es- 
tate B.  had,  whereby  it  may  appear  thai   he  could  grant   such  rent.     Mar^ 

pi.  2.  _        , 

Sa,  if  the  defendant  avows  for  rent  on  a  lease  foryear«,  and  says,  that  the 
dean  and  chapter  of  W.  seised  in  jure  colUgiiy  made  the  lease,  it  is  bad 
without  saying  of  what  estate  they  are  seized.     R.  Lat.  121.  14. 

Id  debt  for  rent  by  an  executor  on  a  lease  for  years  by  his  testator,  if  he 
says,  that  the  testator  was  possessed  for  years,  and  demised  it  to  the  defen- 
dant for  a  less  term,  he  ought  to  show  the  commencement  of  the  tcstator^a 
tenn,  and  that  his  lessor  was  seized  of  such  an  estate  that  he  could  make 
such  lease.     R.  1  Brownl.  48.     Cont^  Sal,  562. 

fai  ejectment,  the  plaintiff  ought  to  show  a  title  in  the  lessor  and  a  demise 
to  him.     Dy.  366.  a. 

So,  if  he  avows  for  rent  in  replevin  on  a  demise  by  him,  or  his  testator,  tor 
the  defendant  for  years,  he  ought  to  show  such  an  estate  in  the  lessor  that 
he  could  make  such  demise     R.  Sal.  562.  {a), 

(C  370  Must  plead  a  conveyance  as  ft  operates. 

So,  ifthe  plaintiff  conveys  to  himself  an  estate  by  deed,  he  ought  [*]i» 
plead  the  conveyance  as  it  operates  in  law,  and  not  according  to  the  worda^ 
of  the  deed.     1  Vent.  1 09. 

And  therefore,  if  by  the  deed  the  words  are.  I  give,  grant,  release,  and  con* 
firm,  he  must  not  say  that  such  a  one  dedit^  concessit,  relaxavit  et  confrmavit  ^' 
but  ho  ought  to  say,  quod  concessit,  or  guod  relaxavit,  &c.  as  the  deed  oper- 
ates.    3  Lev.  292.     R.  1  Vent.  78.     Ray.  187.      I  Sid.  452.     2  Sand.  96^ 

So,  ifa  deed  operates  as  a  covenant  to  stand  seised,  he  cannot  say,  that  for 
affection  cotkcessit^  &c.     R.  3  Lev.  292.     4  Mod.  150.  Skin.  3]  5. 

And  though  he  adds  qum  quidem  conctssio  opcravit  per  viam  convcjiiiojiis 
stare  seisit^  ^c.  *,  itis  not  good,  for  this  is  impertinent.     R.  3  Lev..292. 

So)  though  he  concludes  virlutc  cvjus  and  of  the  statute  of  uses  he  was 
seized.  Cont.  per  three  J.,  but  Foilexfcn  ace,  and  the  judgment  by  the 
three  J.  was  reversed  in  B.  R.  3  Lev.  2r^2.    2  Vent.  149.    4  Mod.  149. 

If  there  be  a  feoffment  by  a  joint-tenant  to  bis  companion,  it  ought  to  b<r 
pleaded  as  a  release,  not  as  a  feolfmcut  or  grant.     4  Mod.  150. 

(a).  But  now  by  th«  t^at.  11  Geo^  2.  19.  sect.  22;  may  avow  cenerallr. 
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•  ff  tenant  for  Kfe  graats  to  him  in  reversuNiy  it  ought  to  be  pleaded  as  a 
inrrender.     4  Mod*  15t« 

Bat  if  a  verdict  finds  that  A.  concemt^  &c.,  it  shall  be  constroed  according 
to  the  import  of  the  detdm     Ibid* 

How  a  bai^tn  and  sale  shall  be  pleaded*  Vide  Bargain  and  Sale,  (B  13.) 
How  a  devise.  Vide  Devise.  (P).  How  a  common  recovery.  Vide  post, 
(3  A  8.) 

(C  38.)    If  he  claims  by  custom  or  prescription,  must  pre- 
scribe, &c. 

So,  if  the  action  befoandedon  a  castom  or  prescription,  the  plaintiflfin 
his  declaration  ought  to  show  a  good  custom  or  prescription  ;  as,  in  an  action 
upon  the  case  for  not  keeping  a  common  bull  or  boar  within  the  parish,  he 
ooght  to  show  a  custom  or  prescription  to  keep  it.  R.  4  Mod.  24 1.  Vide 
Prescription,  (H). 

Or,  at  least,  that  the  defendant  being  rector  of  the  parish  ought  to  keep, 
in  consideration  of  his  tithes.     4  Mod.  241.. 

If  tbe  pUiatlff  makes  title  to  an  office,  he  ought  to  prescribe  for  tt.  R. 
JO  Co.  59.  b. 

Soy  in  an  action  upon  the  case  for  not  repairing  fences,  he  ought  to  show  a 
good  prescription  to  repair  ;  for  it  is  a  charge  to  do  a  thing  against  common 
right.     R.  I  Sal.  335, 6. 

)n  an  action  upon  the  case  for  inclosing  his  common.  1  Sal.  365.  Mo4^ 
Ca.  I9« 

But  where  the  plaintiflTdoes  not  claim  tbe  office  itself,  &c.  hy  prescription, 
bota  thing  incident  or  appurtenant  to  it,  it  is  sufficient  to  say,  quod  est  an^ 
tiquum  officium^     R.  10  Co.  59.  b. 

So,  irhe  shows  that  which  is  tantamount,  it  is  sufficient,  though  he  does 
not  say,  antiquum  ;  as,  if  he  says,  quod  divertit  aqua  cursum  ab  antiquo  cursu 
ad  moUndinuin,  though  he  does  not  say  quod  est  antiquum  molendinum*  R. 
3  Lev.  1 33.     3  Mod.  50.     Vide  Prescription,  (H). 

So,  if  the  plaintiff"  alleges  that  he  was  seise  J,  and  then  prescribes,  it  [*lis 
not  good,  if  he  does  not  allege  that  he  was  seised  in  fee  ;  for  otherwise  he 
cannot  prescribe.     R.  2  Mod.  318. 

SOf  itshallnot  be  intended  a  seisin  in  fee,  after  verdict.     R.  2  Mod.  318« 

So,  in  real  actions  founded  on  a  tort^  there  is  no  occasion  to  show  a  title. 
Semb.  8  Co.  87.  b« 

So,  in  an  action  upon  the  case  for  not  doing  a  thing  which  he  ought  to 
do  of  common  right.     R.  1  Sal.  22.  360.     Mod.  Ca.  31 1. 

So,  in  an  action  upon  the  case  against  a  sheriff  for  entering  into  his  fran- 
chise ;  though  he  must  have  it  by  grant,  and  the  sheritfof  common  right  hath 
ibe  return  and  execution  of  writs.     R.  Sho.   18. 

So,  ID  trespass,  the  plaintiff' need  not  make  a  title.     R.  2  Bui.  288. 

Though  it  be  f6r  a  refusal  of  toll.     2  BCil.  288. 

^ndtf  be  make  a  title,  it  will  be  surplusage,  and  he  may  give  any  other 
title  in  evidence.     R.  2  Bui.  288. 

Yet  it  is  necessary  that  ttie  plaintiff*  should  show  the  common  or  way, 
&c.  to  be  his  own;  otherwise  it  may  be  the  common,  &c.  of  the  defendant* 
R.  aAer  verdict.     2  Cro.  158,  9. 

(C  39.)  When  possession  is  sufficient. 

But  against  a  wrong-doer  it  is  sufficient  to  say  generally,  that  the  plaintiff 
habere  debet   the  thing  demanded,  without  making  titl^  by  grant  or  prescrip- 
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lion ;  Ah-  possession  is  a  sufficient  title  against  bim ;  as,  in  ^ian  action  for  dis- 
turbing him  in  his  toll.  R.  in  B.  R.  and  aff.  in  Exch.  3  Vent.  992.  R. 
aCro.  43.  123.     R,  Ow.  109. 

So,  in  an  action  for  digging  in  bis  common,  it  is  not  necessary  to  show  a 
title  (o  the  common.  R»  on  demurrer  in  C.  B.  and  aff.  in  B.  R«  Trin.  8 
Vf.S.  int.  Stroud  and  Birt,  (VideComyns's  Reports  7.)  4  Mod.  423.  R. 
1  Vent.  310.     R.  after  verdict.     4  Mod.  175.     R.  Skin.  213,  621. 

So,  in  an  action  for  stopping  his  way,  it  is  not  necessary  to  show  a  title  to 
the  way.  R.  and  afi*.  in  Error.  1  Vent.  275.  St.  John  and  Moody.  And 
on  demurrer  int.  Btockley  and  Slater,  H.  4  Si  5W.  &,  M.  Rot.  1771.  R. 
3  Lev.  266.     Lutw.  120.     2  Lev.  148. 

Though  the  way  appears  to  be  in  the  defendant's  close.     R.  Lutw.  120. 

Or,  for  diverting  his  watercourse,  qucs  ad  ierram  of  the  plaintiff  currere 
consuevU^  it  is  "not  necessary  to  show  any  other  title.  R.  Cro.  Car.  500, 
575.     R.  3  Lev.  133.     3  Mod.  49.     Dub.  Sho.  64.     R.  Carth.  85. 

So,  if  he  says,  quod  currere  dehuit  et  debet,     R.  Skin.  316. 

So,  in  debt  upon  the  st.  2  Ed.  6.  13.  it  is  not  necessary  to  show  a  title, 
but  only  that  he  is  rector  or  farmer.     Vide  post,  (2S.  16.) 

So,  in  an  action  for  disturbing  him  in  his  scat  in  a  church,  it  is  not  necessa* 
ry  to  allege  repair,  or  any  other  ground  of  enjoyment  of  his  seat,  but  his  pos- 
session ;  for  this  is  sufficient  against  a  wrong-doer.     R.  3  Lev.  73. 

So,  if  a  man  is  disturbed  by  a  stranger  in  his  right  of  sepulture  in  the  cbanceli  for 
which  he  ought  to  pay  the  churchwardens  2s.,  he  need  not  set  that  out.  Waring  v. 
Griffiths,  IL  31  G.  2.     1  B.  M.  440. 

(C  40.)  When  a  title  shall  be  shown  in  replication. 

And  if  the  defendant  justifies,  the  plaintiff  ought  to  show  a  title  in  [*Jhi8 
replication.     R.  in  B.  R.     Tr.  8  W.  3.  int.  Stroud  and  Birt.  4  Mod.  424. 

(C  41.)   When  in  the  bar. 

So,  in  trespass,  if  the  defendant  justifies  for  damage  feasant,  it  is  not  sufli- 
cient  to  say  thJit  he  was  possessed,  without  showing  by  what  title.  R.  on  a 
Special  Demurrer.     4  Mod.  4 1 9.     Vide  post,  (E.  21,  22.) 

So,  if  the  defendant  justifies  as  servant  to  A.  he  ought  to  show  what  title 

A.  had ;  and  it  is  not  sutiicient  to  say  that  he  was  possessed.     R.  on  a  Spe- 
cial Demurrer.     4  Mod.  419.      I  Roi.  393,  4. 

So,  if  he  justifies  by  mollitcr  7nanus  imposuU  in  defence  of  the  possession  of 

B.  R.  Mo.  846.     Semb.  Lut.  1  197. 

So,  ifhojuslifies  damage  feasant.  R.  cont.  2  Mod.  70.  3  Mod.  132.  R. 
ace.  Lutw.  1492.  R.  ace.  Where  (lie  trespass  is  qitare  clausum/regU  ^  for 
the  plaintiff  pretends  title  to  the  soil.     Sal.  643. 

But  where  the  defendant  justilics  the  taking  damage  feasant,  where  tros-^ 
pass  is  brought  for  taking  goods  only,  it  is  sufiicient  without  showing  a  title 
to  the  possesHion  ;  for  this  could  not  be  in  debate.     R.  Sal.  643. 

And  if  the  plqintitf  shows  a  title,  and  fails  in  it,  the  declaration  is  bad. 
Vidoantc,C(;c:9,  .19.) 

(C  4*2.)  lUit  a  title  hi  the  defendant  is  sufficient  to  be  alleged 

generally. 

8o,  if  thn  plaintiff  alleges  u  title  in  the  defendant  he  need  not  show  it  pre- 
cisely :  but  it  is  sulHcicnt  in  general  terms;  as  in  a  scir6  facias  against  the 
coMiMcn  of  u  blulutu  who  has  purchased  pari  ojf  the  lauds  of  the  couusor,  and 


vied  aneiteni  agwisl  the  pfauDtii;  wlio  ig  the  porehasar  of  the  *other  part ; 
it  k  sufficient  to  say  that  the  defeadant  perquUivii  siii  el  hartdiintSy  viriuU 
oifw,  4rc.  fuii  possetiumatus^  wittioat  showing  that  the  deed  was  enrolled* 
it  Mar.  pi.  97.  108. 

(0  4S.)  So  if  it  be  alleged  by  way  of  inducement. 

So,  if  a  title  be  only  conveyance,  or  inducement  to  the  action,  it  need 
not  be  alleged  precisely.     Vide  ante,  (C  31.  )  Post,  (E  10.) 

As,  in  an  action  upon  the  case  for  a  nuisance,  if  the  plaintiflT alleges  that  he 
was  possessed  for  a  term  of  years,  it  is  sufficient,  without  showing  the  com- 
mencement of  the  term;  for  the  title  is  only  inducement  to  the  action.  2 
Mod.  71. 

So,  if  he  says  that  he  was  possessed,  it  is  sufficient  without  saying  for 
years.     Lut.  120. 

So, in  covenant,  it  is  sufficient  to  say,  that  by  indenture  he  demised,  with- 
out showing  by  what  title  he  was  seized. 

OCf  that  being  possessed  for  years,  he  demised,  without  saying  by  what  ti- 
tle, or  for  what  term  possessed.     R.  Carth.  30. 

So,  in  debt  against  a  sheriff  for  money  levied  on  a  fieri  facias  out  of  B.  R. 
on  a  judgment  in  C.  B. ;  it  is  sufficient  to  say  that  tne  record  was  duly  re- 
moved into  B.  *R.,  without  saying  how,  by  writ  of  error  or  otherwise. 
R.Cro.  Car.  539. 

[♦](C  44.)  When  a  declaration  shall  show  a  breach. 

The  declaration  ought  to  show  a  breach  of  the  covenant,  promise,  &c.  on 
which  the  action  is  founded. 

And  if  a  good  breach  be  not  assigned,  the  defendant  may  demur  general- 
ly.   Win.  Ent.  1 20.     Vide  post,  (C.  47,  8,  9.) 

{  Any  defect  or  inaccuracy  in  assigning  a  breach  will  be  aided  ader  ver^ 
diet,  for  the  court  will  intend,  that  damages  would  not  have  been  given,  un- 
less a  good  breach  had  been  shewn.  Thomas  r.  Rosa,  7  Johns.  Rep.  46 1  •  } 

(C  45.)  How  a  breach  shall  be  assigned  :---In  the  words  of  the 

covenant. 

And  it  is  sufficient,  that  the  breach  be  assigned  in  the  words  of  the  cove- 
nant, promise,  &c.  As,  if  a  covenant,  promise,  or  condition  of  an  obliga- 
tion be  to  show  a  sufficient  record,  it  is  sufficient  to  say  that  he  did  not  show 
a  sufficient  record,  though  issue  cannot  be  joined  upon  it ;  for  the  sufficien- 
cy of  a  record  does  not  lie  in  the  mouth  of  lau-gensy  but  the  defendant  on 
such  breach  assigned,  may  say  that  he  showed  such  a  record,  and  recite  it ; 
and  upon  demurrer,  the  court  shall  judge  whether  it  is  sufficient.  R.  Yel. 
39, 40. 

If  the  covenant  be  not  to  permit  an  escape  without  a  warrant  from  the 
fheriflr,  it  is  sufficient  to  say  that  the  defendant  permitted  the  escape  of  A. 
without  a  warrant,  without  alleging  bow  A.  was  arrested.     R.  1  Sid.  30. 

Covenant  to  do  any  act  for  further  assurance  ;  it  is  sufficient  to  say  that 
he  did  not  make  a  conveyance  on  request,  without  showing  any  particular 
conveyance  refused ;  for  the  covenant  was  to  do  any  act,  &c.  R.  Yel.  45. 

Covenant  that  be  was  seised  of  an  indefeasible  estate  ;  it  is  sufficient  to 
say  that  he  was  not  seised  of  an  indefeasible  estate,  without  alleging  what  es- 
tate he  was  seised  of,  though  the  writings  of  the  estate  are  in  the  hands  of  the 
covenantee.     E«  Ray.  14, 16.    Win.  Ent*  134.  ace.  Vide  post,  (C.  49.) 

[*67J 
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In  assigning  the  breach  of  a  covenant  for  quiet  eAjojment,  tiie  plantiffneed  not 
set  out  the  title  of  the  person  who  entered  upon  hkny  because  he  is  a  etranger  to  it ;  it 
is  sufficient  to  allege  generaUjr,  that  he  had  a  lawfUl  title  before,  or  at  £e  time  of 
conveyance  to  the  plaintiiBT.     4  T.  R.  617.     8  T.  R.  278. 

Assumpsit  that ^rman  faceretj  Ang.  would  make  good  such  a  portion  to 
A*  on  marriage  ;  breach,  quod  non  solvit  nee  aliquo  modo  firmam  fecit^  S^tu  is 
sufficient.     R.  2  RoK  738.  1.  30. 

So.  where  there  are  mutual  agreements  and  promises,  breach  quod  non 
ptrformavit  agreeamentum  suum^  is  sufficient.     R.  3  Lev.  319.  4  Mod.  189. 

Covenant  by  an  apprentice^  for  not  finding  victuals  et  alia  necessarta  in  the 
words  of  the  covenant,  is  sufficient.     R.  3  Mod.  69.     3  Lev.  170. 

Breach  for  want  of  repairs  in  the  words  of  the  covenant,  is  sufficient.  R^ 
Lut.  329. 

'    Covenant  that  he  will  deliver  up  the  house  well  repaired  at  the  end  of 
the  term ;  breach,  that  he  did  not  deliver  it  up,  well  repaired,  is  sufficient ; 
for  if  the  defendant  pleads  that  he  delivered  it  up,  well  repaired,  the  plaintiff" 
shall  assign  a  particular  breach.     R.  2  Cro.  170,  171. 

Covenant  to  permit  the  removal  oC  tree^ ;  breach,  quod  non  permisii 
sed  ebiruxxt  el  obstupavit^  is  sufficient.     R.  Sho.  252. 

[*1Breach,  that  he  did  not  surrender  a  copjhold,  is  sufficient,  though  lie 
does  not  show  a  court  held.     R.  2  Cro.  102. 

In  debt  on  a  bond,  that  the  defendant  will  not  waste  goods,  and  the  defen- 
dant pleads,  that  be  did  not  waste ;  if  the   plaintiff  replies,  that  he  did  waste 
K»ds  to  the  value  of  tOO/.  without  saying  what  goods,  it  is  sufficient.     R.  1 
V.  94. 

Debt  on  an  obligation  with  a  condition  to  make  a  good  title  to  sneh  ait 
estate,  after  performance  pleaded,  the  plaintiff  may  assign  a  breach  qttod  non 
monsiravii  bonum  litttlum,  <^c.     R.  Carth.  125. 

Covenant  to  pay  so  much  to  A.  to  the  use  of  B. ;  breach,  that  he  did  not 
pay  to  A.  for  the  use  of  B.,  is  good.     R.  2  Mod.  138. 

if  the  promise  or  covenant  be  in  the  disjunctive,  the  breach  ought  to  be 
assigned,  that  he  did  not  do  the  one,  nor  the  other.  R.  1  Sid.  440.  1 
Vent.  64. 

So,  if  a  covenant  be  that  A.,  his  executors,  and  assigns  shall  repair,  &c*  ; 
breach  for  not  repairing  ought  to  be,  that  A.,  his  executors,  or  assigns,  non 
reparaverunt ;  for,  if  it  be  assigned  in  the  conjunctive,  it  will  be  bad  on  a 
general  demurrer.     R.  Cro.  El.  348. 

Bat  where  the  act  is  to  be  done  to  A.,  or  his  assigns,  it  is  sufficient  to  say, 
that  he  did  not  do  it  to  A. ;  for  an  assignment  shall  not  be  intended,  if  it  be 
not  shown  on  the  other  side.     R.  I  Sal.  1 39. 

So,  in  covenant  against  the  original  lessee,  that  he  did  not  perform,  is  sufficient , 
without  saying,  ^<  nor  his  assigns.'^     Qaifacitper  alium^  facit  pet*  se  i  therefore  it 
his  assigns  have  done  it,  the  breach  is  false.     Oyse  v.  Ellis,  M.  6  G.     Str.  228. 

So,  in  covenant  to  pay,  or  cause  to  be  paid,  to  them  or  one  of  them ;  the  breach 
in  general  that  he  did  not  pay,  is  sufficient.     Alebeny  v.  Walby,  M.  6  G.  Str.  229. 

If  a  covenant  be  to  deliver  corn  into  a  barge  to  be  brought  by  the  plaintiff^ 
svper  velanU  I  M. ;  breach,  that  he  did  not  deliver  super  1  ]Vi.,^is  sufficienf, 
without  saying  super  vel  ante  \  for  the  delivery  waste  be  into  the  barge 
brought  by  the  plaintiff,  and  therefore  could  not  bind  the  plaintiff  to  any 
time  before  the  last  day.  R.  1  Sal.  140.  (Vide  Coinyns's  Heports,  89* 
1  L.  Ray.  620.) 

In  debt  on  a  bye  law,  for  not  paying  2s.  per  annum,  quarterly,  the  breach  need 
not  assign  the  days  of  pajmnent.     Innholders'  case,  M.  24  G.  2.     1  Wils.  281. 
If  the  breach  of  a  genemi  covenant  be  assigned  in  the  words  of  a  covenant,  fel- 
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lowed  by  ft  Bpecdficfltion  of  the  acts  infiingiDg  it^  tixr  pliiatiff  is  tied  up  to  prove  the 
•eta  specified,  and  cannot  give  evidease^  which^  tiioug^  it  amouDtB  to  a  breach  of 
the  ceveoent,  is  not  a  breach  of  the  particidar  kind.     3  T.  R.  307. 


(G  46.)  According  to  the  intent  of  the  covenan  t,  &c. 

So,  if  a  breach  be  assigned  in  words,  Which  contain  the  sense  and  sub- 
Btance  of  the  covenant,  &c.,  though  they  are  not  the  precise  words  of  the 
covenant,  it  is  sufficient  ;  as,  if  a  promise  be  that  warrantizarit  the  debt  of 
A.,  and  the  plaintiff  assigns  a  breach  quod  non  solvit^  ^c,  it  is  well ;  for  that 
is  the  intent  of  the  promise*     R*  1  Sid.  178.     R.  2  Rol.  753.  1;  15. 

{  Vide  Hopkins  r.  Young,    1 1  Mass.  Rep.   302.  Smith  v.  Allen,  5  Day, 
337.  Bacon  v.  Page,  1  Conn.  Rep.  404. 

A  breach  need  not  be  assigned  in  the  very  words  of  the  covenant ;  it  is 
sufficient  to  aver  what  is  substantially  a  breach.  Fletcher  v.  Peck,  4 
CraocVv,  87.  ^ 

So,  if  a  policy  iosures  a  ship  against  the  barretry  ef  the  master,  and  the  breach 
is  assigned,  that  the  ship  was  lost  by  the  fraud  and  neglect  of  the  master,  it  is  well 
assi^ed.     Kni^  r.  Cambridge,  P.  10  6.     2  Ld.  Raym.  1349.     Str.  581. 

[*J  If  a  covenant  be  to  show  a  sufficient  record,  and  he  says  that  he  did 
not  shew  any  record.     Adm.  Yel.  40. 

If  the  covenant  be  that  the  plaintiff  and  his  wife  shall  enjoy ;  breach,  that 
the  plaintiff  was  ousted,  is  sufficient ;  for  the  husband  had  the  entire  posses- 
sion.   R.  ^  Cro.  383. 

Lease  fiom  A.  and  B.  his  wife,  to  C,  for  7,  14,  or  21  years,  at  QJs  election,  who 
coveDSDts  to  pay  A.  and  B.,  their  executors,  &c.  said  rent  durii^  said  term ;  C. 
eoteis  and  cootiDiies  in  poasessioo  ;  A.  dies  ;  B.  marries  D.  ;  rent  is  in  arrsar  ; 
D.  aad  B.  bring  acti<m  of  covenant  in  the  first  seven  years  ;  and  assign  for  breach^ 
tfast  C.  has  not  paid  to  D.  and  B.  ;  the  breach  is  well  assigned.  Ferguson  v. 
Cofnish,  T.  33  &  34  G.  2.     2  B.  M.  1032. 

If  an  assumpsit  be  to  make  good  a  portion  of  500f.,  if  the  plaintiff  says  that 
the  defendant  did  not  pay,  it  is  sufficient.     R.  Jones,  228,  9. 

tf  an  award  be  that  A.  shall  pay,  or  procure  a  stranger  to  be  bound  for  the 
payment,  and  the  defendant  pleads  performance  v  it  is  sufficient  for  the  plain- 
tiff to  assign  a  breach,  that  A.  did  not  pay,  without  adding  ncc procurazil  the 
stranger  to  be  bound  for  it;  for  the  award  is  void  as  ,to  that.     Dan.  557. 

If  a  promise  be  to  deliver  goods  super  v  el  ante  lOlh  January;  breach, 
that  he  did  not  deliver  «</)cr  19  January,  is  good  ;  for  delivery  at  a  day  pre- 
cedent, will  not  be  good  without  notice  ;  at  least,  after  verdict  it  is  good.. 
R.  inter  Herman  and  Ouden,  B.  R.  Tr.  12.  W.  3.  (Vide  1  Sal.  MO.  Co- 
Diyns^s  Reports,  8^.  I  Ld.  Ray.  620.)  Cent,  where  an  award  wa?  to  pay 
money  ad  vei  ante.     R.  3  Lev.  39*3. 

(C  47.)  When  it  is  not  well  assi^ed : — If  it  does  not  compre- 
hend the  effect  of  the  covenant* 

But  if  a  breach  assigned  be  not  in  the  words  of  the  covenant,  but  shortep, 
•r  larger  than  the  covenant,  <fec.,  it  is  bad  ;  as,  a  covenant  for  enjoyment 
without  lawful  disturbance ;  breach,  that  he  was  disturbed,  is  bad  ;  for  it 
should  be,  that  he  was  legitimo  modo  disturbed,  in  the  precise  worda  of  llio 
covenant,  or  otherwise  he  should  show  by  whom  he  was  disturbed  and  how. 
R.  Cro.  El.  ^I 4.     YcF.  30.     Vide  post,  (C  49.) 

Profnise  to  deliver  a  horse  in  good  plight ;  breach,  that  he  did  not  deliver 
if,  is  bad.     R.  1  Vent.  64. 

Covenant  to  repair  a  fence   except  in  parU  accidenlali;  breach,  that  he 
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did  not  repair,  and  does  not  say  that  the  want  of  repair  was  in  other  than 
the  west  side,  and  therefore  bad.     R.  2  Jon.  125. 

Promise  to  pay  a  bill  of  costs,  when  taxed  by  two  attornies  to  be  cbosefi 
between  the  parties ;  breach,  that  he  did  not  produce  any  bill,  is  not  good. 
R.  2  Sand.  107. 

Covenant  to  pay  so  mach  per  ton ;  breach,  that  he  has  not  paid  for  bo 
many  tons  and  one  hogshead,  is  bad ;  for  it  was  not  sec  raiani^  and  therefore 
nonpayment  for  the  hogshead  is  not  within  the  covenant.     R.  2  Lev*  1 24. 

Covenant  quod  suptr  requisiHonem  manuteneat  any  action  in  his  name ;  it  is 
not  good,  if  he  shows  an  action  brought  in  his  name  which  abated,  if  he  does 
not  say  that  it  was  upon  request.     R.  1  Leo.  169. 

Covenant  to  pay  5s.  per  day,  afler  notice  that  he  would  not  act  any  more, 
proviso,  that  no  notice  shall  be  given  but  in  an  acting  week  ;  breach,  that  he 
gave  notice  sec.  formam  articuloruniy  is  not  sufficient,  [*Jbut  he  ought  to 
say  expressly  that  it  was  in  an  acting  week.  R.  Sal.  574.  For  the  proviso 
is  part  of  the  covenabt  itself. 

In  assumpsit  to  deliver  goods,  or  pay  20/. ;  breach,  that  he  did  not  deliv- 
er, is  not  sufficient  without  saying,  "  nor  paid  20/."     R.  Hard.  320. 

So,  if  a  breach  be  in  these  words,  that  he  was  not  seised  of  a  well,  when 
the  demise  was  of  a  messuage  with  liberty  to  have  water  there,  and  he  cov- 
enanted that  he  was  seised  of  the  premises  ;  but  he  ought  to  say,  that  the 
lessor  had  not  power  to  grant  such  liberty.     R.  Lut.  608. 

So,  if  a  breach  be  in  the  words  of  the  covenant,  &c.  where  the  words  are 
in  part  void,  or  surplusage,  and  do  not  contain  the  effect  of  the  covenant, 
it  is  bad ;  as,  if  an  award  be,  that  A.  and  a  stranger  shall  give  a  bond  ; 
breach,  that  A.  and  the  stranger  did  not  give  it,  will  be  bad  ;  for  if  A. 
only  gives  it,  it  is  sufficient ;  the  award  being  void  as  to  the  stranger.  Dan. 
557. 

If  A.  assigns  his  office,  and  the  fees  belonging  to  it,  and  engages  that  B., 
to  whom  he  assigned,  shall  receive  them ;  it  is  not  a  good  breach  that  B.  did 
not  receive  them  ;  but  he  ought  to  show  that  A*  prevented  him.  Per  two 
J.  4  Mod.  44. 

If  the  breach  does  not  show  a  disturbance  after  the  plaintiflf's  title,  it  is 
bad  ;  as,  on  a  covenant  to  enjoy  without  the  interruption  of  B.,  if  the  plaintiff 
says,  that  he  entered  3d  Nov. ;  and  that  6.  had  a  lease,  upon  which  he  en- 
tered 1st  Oct.,  it  is  not  good.     R.  Al.  19. 

(C  48.)  If  it  be  not  certain. 

So,  if  a  breach  is  not  certain  and  express,  it  is  bad. 

If  a  covenant  be,  that  an  apprentice  shall  not  waste  goods ;  breach,  that  he 
wasted  divers  goods,  is  not  good  without  saying  what.     R.  1  Lev.  94. 
I-    If  the  breach  is,  that  the  messuage  was  not  repaired,  and  does  not  say  in 
what  the  defect  was.     BendU  pi.  1 10.     Skin.  344. 

Yet,  a  general  breach  is  sufficient  in  covenant;  and  therefore  that  he  sold 
to  A.  and  others,  at  several  times  between  such  a  day  and  such  a  day,  is  suf- 
ficient.    R.  I  Sal.  139. 

If  a  covenant  be,  that  the  plaintiff  may  enter  and  enjoy  without  let  or  do* 
mand  of  the  defendant ;  breach,  that  he  did  not  enter  and  enjoy  by  rcasou  of 
the  let  or  demand  of  the  defendant,  is  bad.     Semb.  Hard.  13S2. 

If  a  covenant  be  lo  find  meat,  drink,  and  other  necessaries,  and  (he  brench 
be  in  the  same  word§,  without  saying  what  necessaries,  it  is  bad.  U.  2  Cro» 
486. 
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If  a  breach  be,  non  performavit  agrccamentum^  without  say  iag  in  what  par- 
ticular, it  is  bad.      Skin.  344. 

.Bu^a  breach  badly  assigned  shall  be  aided  after  a  verdict,  which  finds  for 
theplainttffl     R.  2  Jon.  ii5.     R.  Skin.  344. 

So.  in  covenant,  if  one  breach  be  well  assigned  and  another  ill,  the  plaintiff 
on  an  entire  demurrer  to  the  whole  declaration  shall  have  judgment  for  the 
breach  well  assigned,  and  shall  be  barred  for  the  residue.     2  Sand.  380. 
Vide  ante,   (C  3?.) 

(C  49.)  If  it  does  not  show  an  interruption  by  title. 

So,  a  breach  assigned  in  the  words  of  the  coveoaut,  &c.  where  the 
[*]words  do  not  import  any  such  breach,  is  not  ^ood ;  as  if  the  lessor  cove- 
nants that  the  lessee  shall  enjoy  during  his  term ;  breach,  quod  non  gavisus 
fmt  is  not  sufficient,  for  the  covenant  is  not  broL'e  hiit  by  disturbance  by  a 
lawfu\  tU\e.  R.  Vau.  U\.  R.  Hob.  35.  Win.  Eat.  1  20.  Vide  po.-t,  (E 
25,  26.) 

So,  in  covenant  for  quiet  enjoyment  of  Lwe*Uy  tons  of  copperas  ;  breach, 
quod  non  po/uit  gaudere^  &c.  is  not  good,  without  gliowing  a  lawful  disturb- 
ance.    R.  Cro.  El.  914.     Yel.  30. 

So,  in  assumpsit  for  quiet  enjoyment ;  breach,  that  lie  did  not  quietly 
enjoy,  is  not  good.     R.  cont.  Dy.  328.  a.     R*  ace.  2  Cro.  425. 

Iq  a$9ur»%psit  to  etyoy  without  disturbance ;  breach*  tliat  a  stranger  made  a 
d/5(res8  upon  him,  is  not  good,  without  paying  Uial  the  distress  was  upon  an 
elder  charge.     R.  2  Cro.  444. 

So,  io  debt  on  a  bond  for  quiet  enjoyment ;  breach,  that  he  was  ouated, 
without  saying  by  an  elder  title,  is  bad.  R.  Dy.  328.  a.  in  Marg«  R.  Cro. 
Car.  5. 

A  condition,  or  covenant,  that  the  lessee  shall  not  OM«t  the  tenants  inhabit' 
ing  within  the  manor,  of  their  tenements,  if  they  i*o  duty  according  to  the 
custom;  breach,  that  he  ousted  B..  a  tenant  inhabiting  nis  tenement  parcel 
of  the  manor,  is  not  good  ;.for  perhaps  B.  was  onl/  a  (enant  at  will. 
R.  I  Tjeo.  246. 

So,  in  covenant,  if  the  plaintiiT  for  breach  assigns  thai  A.  hahens  legal 
liiulum  entered,  it  is  not  good,  withoui  showing  what  title  A.  had.  R.  2 
Sand.  180.  1  Sid.  466.  R.  3  .\[od.  135.  R.  cont.  2  Lev.  Ji.  R.  ace. 
1  Lev.  301.     1  Mod.  294. 

So,  if  A.  as  attorney  to  another,  makes  a  demise,  and  covenants  that  the 
lessee  shall  enjoy  ;  it  the  lessee  in  covenant  shows  a  recovery  against  him  in 
trespass,  without  showing  the  title,  it  is  not  good.  R.  per  two  J.  2  Vent- 
er. 

So,  if  in  debt  on  a  bond  for  enjoyment  of  land  without  eviction;  the  de- 
fendant pleads  conditions  performed,  and  the  plaintid* assigns  for  breach  a 
recovery  against  him ;  it  is  not  good  without  saying  it  was  by  an  elder  title. 
R.  2  Cro.  315.     R.  1  r-ev.  83. 

And  though  the  defendant  rejoins.  thiU  the  recovery  was  by  coxxn^  and  it 
be  found  for  the  plaintid';  yet  the  breach  is  not  aided  by  the  verdict.  R. 
and  judgment  cont.  reversed.     2Cro.  3;j. 

So,  if  it  be  for  the  enjoyment  of  a  way,  (ill  A.  is  of  full  age,  and  he  says 
that  A*,  obstrncted  him,  without  sayii  g  by  tiile.     R.  3  Lev.  303. 

So  in  covenant  for  enjoying  wiihoul  ihe  inlcrrnption  of  B.  and  all  claim- 
iog  under  him,  and  he  says  that  he  was  interrupted  by  A.,  who  claims  under 
B.  without  saying  how,  or  by  what  title.  II.  cont.  and  afterwards  reversed 
by  all  the  just,  and  barons.     Cro.  El.  823. 
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To  covenant  to  save  harmless  from  arrears  of  rent ;  breach,  that  he  did 
not  paj,  is  not  sufficient,  without  damnification.     Skin.  397. 

But  the  breach  is  well  assigned,  that  A.  kabens  lagaL  titulum  virlute  dimissm 
facL  before  the  covenant  to  th«  plaintiflT,  though  it  does  not  show  what  title 
Ar  fed.     R.  3  Lev.  325. 

If  there  are  several  covenants,  one,  that  A.  shall  well  serve,  the  other, 
that  if  he  embezzles,  &c. ;  B.  upon' notice  sh»ll  make  satisfaction  ;  if  (he 
breach  be,  that  A.  embezzled,  without  saying  that  he  gave  notice,  it  will  be  st 
good  breach  on  the  first  covenant.     R.  Cro.  El.  831. 

So,  where  the  matter  lies  properly  in  the  knowledge  of  the  covenantor, 

S*Ja  breach  in  the  words  of  the  covenant  is  sufficient ;  as,  if  a  lessor  covenants 
lat  he  has  full  power  to  make  the  demise ;  it  is  sufficient  to  say,  that  he 
bed  not  power,  without  showing  in  whom  the  estate  was ;  for  this  lies  more  in 
the  notice  of  the  lessor.  R.  9  Co.  61.  a>  Cont.  Wiii.  Ent.  192.  Vide 
aBte,  (G  45.) 

So,  where  the  covenant  is  against  interruption  by  the  covenantor  himself; 
breach,  that  he  himself  entered^  &c.,  is  sufficient  without  shewing  bj  what 
title.     R.  2  Cro.  383.     R.  Cro.  El.  544. 

So,  if  a  covenant  or  promise  goes  only  to  the  possession,  eviction  is  suffi- 
eient,  witboyt  showing  the  title.  R.  2  Lev.  194.  R.  Dy.  328.  a.  Vide  ibid» 
in  Marg.     Semb.  cout.  per  two  J.     2  Vent.  QQ. 

So,  if  a  covenant  be  against  the  act  of  a  particular  person,  interruption  ir 
sufficient,  without  saying  by  what  title.  R.  Cro.  £1.  213.  Adm.  2  Vcntt^ 
62.     R.  2  Lev.  37. 

(C  6(K)'  Averment  in  a  declaration : — ^When  necessary. 

The  plaintiff  in  his  declaration  ought  to  aver  all  that  is  necessary  for  the 
maintenance  of  his  action. 

If  a  declaration  in  assault  and  battery  begins  with  quod  cum,  it  is  bad,  for  want  ot 
averment,  (in  B.  R.  not  in  C.  B.,  where  they  proceed  by  original)  and  judgmeot 
shall  be  arrested.     Smith  v.  Reynolds,  T.  10  &  11  6.  2.  Andr.  21. 

Facta,  for  example,  time  and  place,  may  always  be  alleged  under  a  videlicet ; 
since  if  it  be  material  that  they  should  have  happened  in  the  precise  manner  chaiged, 
the  stating  of  them  under  a  videlicet  will  not  let  in  a  latitude  in  the  proof.  1  T.  R. 
63:     Id.  68. 

But  the  plaintifTnced  not  aver  his  count  by  hocparat.  est  verificare.  PU 
Com.  342.  a.     Co.  L.  303.     Vide  post,  (E  33.) 

{  In  an  action  against  executors  for  a  legacy,  the  plaintiff  must  allege  and 
prove,  that  at  the  commencement  of  the  suit,  they  had  suilkicnt  assets  to 
pay  debts  and  legacies.     Dewitt  v.  Schoonmaker,  2  Johns.  Rep.  243. 

lor  declaring  on  a  speoialty,  it  must  be  averred,  that  it  was  scaled.  Van 
Santwood  T.  Sandford,  12  Johns.  Rep.- 197.  Vide  Macomb  r.  Thompson^, 
r4  Johns.  Rep.  207. 

The  averment  of  an  immaterial  fact,  is  unnecessary.  Sufliein  v.  Priiv- 
dle,  Kirby,  1 12.     Fitch  v.  Hall,  Kirby,  1 8* 

But  an  averment  in  an  indictment  if  not  impertinent,  must  be  proved, 
though  the  prosecution  might  be  sustained  without  it.  United  States  v^ 
Porter,  3  Day,  283. 

The  averment  of  a  fact  must  be  positive,  and  not  by  way  of  recital.  Thu« 
an  averment  in  these  words,  ^'  Whereas  the  said  defendant  kaving^^^  &c.  was 
held  to  be  bad.     Harrington  v.  MTarland,  Cam.  &r  Noi?.  ^08.  } 
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(C  51.)  Peifarmance  when  it  shall  be  averred  ;—*ConditioD 

precedent. 

And  therefore  in  all  cases  where  the  estite  or  interest  commeticeB  on  a 
cooditioD  precedent,  be  the  condition  or  act  in  the  affirmative  or  negatire^ 
and  to  be  performed  hy  the  plaintiff,  the^defendant,  or  any  other,  the  plaintiff 
ought  in  his  coant  to  aver  performance.  R.  7  Co.  10.  a.  Ughirt4*  \  Zer- 
ger  9.  Sailer,  6  Binn.  24.  \ 

As,  if  a  man  grants  an  annaitj  to  another,  when  he  is  promoted  to  such  a 
benefice,  &c.;  the  plaintiff  in  annuity  ought  to  aver,  that  he  ispromotedj 
&c.     PL  Coro^  25.  b. 

If  a  man  devises,  that,  if  his  goods  are  not  suflkicnt  to  pay  his  debts,  bis 
lands  shall  be  sold  ;  he,  who  avows  under  the  vendee,  ought  to  aver  precisel/ 
that  the  personal  estate  was  not  sufficient.     R.  Jon.  328. 

If  a  man  promises  to  surrender  land  on  payment  of  so  much  money,  in  as* 
sumpaii  the  plaintiiT  ought  to  allege  payment,  or  a  tender  ^nd  refusal.  Jl« 
Cro.  ¥sU  889. 

Win  consid^ation  that  A.  at  the  special  request  of  B.  would  execute  a  general 
release,  (to  bear  date  before  this  agreement,)  B.  will  f)ay,  &c.  A  must  aver,  that  he 
gave  or  teadered  the  release.     Collins  v.  Gibbs.  M*  33  6.  2.    2  B.  M.  899. 

So.  ir«i  man  promises  as  a  surety  or  fidejussor  for  another,  in  assumpaii 
against  him  for  nonperformance  of  the  promise,  the  plaintiff  ought  to  aver, 
that  he  for  whom  he  was  surety  has  not  performed.     R.  2  Cro.  IkOO. 

[*]lf  bail  be  bound  in  a  recognizance  that  the  defendant  shall  appear  in  eight 
days  after  warning,  and  if  he  be  condemned  shall  render  himself  or  pay,  &c.s 
the  plaintiff  ought  to  show  that  he  was  warned;  for  it  is  a  condition  prece- 
dent.    R.  2  Cro.  46. 

.  If  the  defendant  justifies  an  arrest  10  OcL  virtute  warranti  of  the  quarter 
sessions  9  Oct. ;  he  ought  to  aver,  that  the  sessions  continued  till  the  arrest* 
2  Lev.  229. 

Tender  of  stock  roust  be  on  the  v.^ry  day,  notwithstanding  the  custom  of  the  aOejr 
to  allow  a  day  or  two.  Per  Pralt  C.  J.  Bullock  v.  Noke,  H.  10  6.  Str.  579* 
N.  B.  Kiii^  C.  J.  in  a  like  case  lefl  it  to  the  iui^,  who  found  it  a  good  tender. 

Tender  of  stock  must  be  at  the  last  part  of  the  day  tliat  it  can  be  accepted.  Duke 
i^Rutkiid  V.  Hodgson,  T.  13  G.     Str.  777. 

The  bnyer  of  stock  must  be  called  at  the  books,  to  make  it  a  good  tender. 
Thornton  v.  Moulton,  M.  9  6.     Str.  533. 

If  stock  and  dividends  are  to  be  transferred,  the  declaration  must  show  what  the 
dividends  were,  and  that  they  were  all  tendered.  Bowles  v.  Bridges,  P.  2  G.  2. 
Str.  832. 

On  a  contract  for  sale  of  stock)  tender  of  the  stock  by  a  third  person  appointed  by 
the  setter  is  not  sufficient,  for  the  purchaser  is  not  obliged  to  accept  it  from  a  third 
person.  Rhodes  v.  Lovit,  in  Sc.  H.  1720.  Bunb.  70.  Vide  Merrit  v.  Rane,  Str. 
458.  iriiere  a  third  person  attending  by  purchaser's  appointment  to  pay  for  and  accept 
stock  was  held  good. 

If  tender  of  stock  was  to  have  been  on  a  non-transfer  day,  it  must  be  shown,  (hat 
leave  to  transfer  was  actnally  obtained.     Clark  v.  Tyson,  H.  8  G.     Str.  504, 

(C  52.)  The  cause  or  consideration  of  the  duty  demanded. 

8o,  if  the  thing  demanded  is  granted  for  such  n  cause  or  consideration, 
thb  ought  to  be  averred  \o  have  been  performed  ;  for  it  is  in  the  nature  of  a 
condition  precedent :  as,  if  I  promise  20j?.  to  A.  for  his  going  with  me  to 
Ronie,  ho  ought  to  aver  hi^  going  toI\ome ;  (or  upo^  that  the  dut^  commca-* 
ces.     7  Co,  1 0.  b. 
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Or,  for  bis  service  for  a  year,  he  ought  to  aver  his  service.     Hob.  106. 

Or  in  consideration  of  his  forbearance  for  a  week,  he  ought  to  aver  his  for-^ 
bcarance.     R.  Cro.  El.  272. 

So  the  cause  or  coisideralion  of  a  patent,  if  it  be  executory  or  the  sugges- 
tio.:  of  the  parly  ouj;ht  to  be  averred.     Vide  post,  (C  62,  3,  4,  5.) 

j  If  two  valid  con(<ideration8  be  alleged  as  the  ground  of  a  special  agree- 
nfieiii;  in  writing,  both  oifsl  be  proved  as  laid,  (hough  they  are  expressed  in 
the  inslrunienl  by  ihe  words  "  for  vaUie  received."  Lansing  r.  M'Killip,  3 
Ciiines'  Rep.  286. 

In  declaring  on  a  note  not  negotiable,  and  expressed  to  be  for  value  leceiv* 
edy  it  is  buihiicntto  state,  that  it  vt^as  given  for  va hie  received,  without 
averring  p  special  consideration;  but  if  the  plaintil^  alleges  a  special  consid- 
ei'Htion.  he  is  bound  to  prove  it  as  laid.  Jerome  v.  V/hitney,  7  Johns.  Rep* 
321.     Vide  Ln.ising  r.  M'Killip,  vM  supra. 

In  an  action  by  the  a.^f»ignce  of  a  promisi'ory  note,  the  averment  that  the  as- 
signment \^as  for  value  received,  is  immaterial  and  need  not  be  proved. 
Wijjon  r.  Codnian's  Exr.    3  Cranch,  193. 


(C  53.)  Though  there  areiinutual  agreements,  if  the  thing  to  be 
done  for  such  a  consideration  is  by  agreement  to  be  done  at 
a  day  subsequent  to  the  performance  of  the  condition. 

So,  where  there  are  mutual  agreements,  and  the  one  agrees  to  give  a 
hawk  at  such  a  day,  and  the  other  agrees  for  the  hawk  to  deliver  a  horse 
et  a  subsequent  day  :  in  an  action  for  the  horse,  the  delivery  of  the  hawk 
must  be  averred  ;  for  that  was  the  consideration  of  the  prc'mise.     Lut.  251. 

1  Salk.  171. 

If  A.  agrees  to  build  a  house,  and  B.  agrees  to  pay  10L  pro  labore  suo^ 
and  there  are  mutual  promises,  in  an  action  by  A.  for  the  money,  he  must 
aver  performance  of  the  \^olk.  R.  pci  two  J.  Twitd.  cont.  2  Sand.  3^1.  2 
Lev.  23. 

[*jSo,  if  A.  agrees  to  assign  a  lease  to  B.,  and  B.  agrees  to  p^yproinde  250/. , 
and  there  are  mutual  prouiitcs,  if  A.  sues  for  the  250/.,  he  must  aver  an  as- 
signment of  the  lease.  R.  Cont.  Ellis  Dub.  2  Mod.  34.  'i'his  resolution 
denied  to  be  law.     Sal.  172. 

If  A.  agrees  to  pay  10/.  to  B.  within  six  months,  B.  transferring  so  much 
!stock  to  him,  and  B.  gives  a  note  to  A.  to  transfer  so  mich  stock  to  him, 
paying  10/. ;  if  B.  sues  for  the  10/.  he  must  aver  thai  he  has  transferred,  or 
oflered  to  doit;  and  if  A.  sues  for  lot  traubferring  he  ought  toa\er,  and 
prove  payment  or  a  tender  of  the  10/.,  for  they  are  conditions  precedent, 
though  there  are  mutual  promises.     Per  Holt.  1  Sal.  :  12. 

So,  if  mutuHl  agreements  are  to  be  performed  reciprocally  on  a  precedent 
net  by  the  other  :  as,  if  A.  covenants  to  transfer  slock  to  B.  on  payment  of 
80  much,  and  D.  covenants  to  accept  such  transfer,  and  then  to  pa^  :  in 
covenant,  &r.  for  nonpayment,  A.  ought  to  a>er  a  transfer  or  a  lender.  R. 
per  C.  B.     Bnl  rexci^ed  per  three  J.  in  B.  R.      But  aDirmed  in  parliament. 

2  Mod.  Ca.  60.301. 

So,  if  there  are  mutual  agreements,  and  one  ajLirees  to  do  his  part  at  an  in* 
definite  tinic,  and  the  other  inconsideiation  thereof  to  pay,  &c.  11.  2  Mod, 
Ca.  40. 
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(C54-)   Wlicn  performance  need  not  be  averred: — ^Where 

there  are  mutual  agreements. 

But  where  there  are  mutual  promises,  generally,  performance  need  not 
be  averred.  7  Co.  11.  a.  Adm.  Lut.  250.  R.  Mar.  pi.  114.  R.  Lat. 
S24.  Cro.  El.  889.  \  Close  v.  Miller,  10  Johns.  Rep.  90.  Whitall  v. 
Morse,  5  Serg.  &  Rawle,  358.  { 

As,  if  a  man  promises  to  deliver  a  cow,  and  the  other  promises  payment 
ofSO^ ;  in  an  action  for  (he  money,  the  delivery  of  the  cow  need  not  be 
averred.     R.  Hob.  88.     Agreed  per  Holt.    Lut.  250.     Dan.  72. 

\  Where  two  acts  are  to  be  done  at  the  same  time,  as  where  one  agrees 
to  sell  and  deliver  goods  at  a  particular  place,  and  the  other  agrees  to  re- 
ceive and  pay  forthera,  in  an  action  for  the  non-delivery,  the  plaintiff  must 
aver  a  readiness  to  pay  on  his  part,  whether  the  other  party  was  at  the  place, 
read/  to  deliver  or  not.     Porter  v.  Rose,  1 2  Johns.  Rep.  209.  \ 

A  covenant  to  pay  upon  transferring  stock  is  mutual.  Wyvil  v.  Stapleton,  M.  1 1 
G.    Str.  615.     Dawson  v.  Myer,  T.  12  G.     Str.  712. 

Ifa  man  promises  to  deliver  so  many  tons  of  iron,  and  the  other  promises 
payment,  the  plaiiitiflT  need  not  aver  the  delivery  of  the  iron.     R.  Ycl.  133. 

If  (here  be  an  agreement  that  A.  shall  pay  so  much  on  such  a  day,  if  B. 
will  promise  to  maintain  an  infant  for  so  many  years,  and  there  are  mutual 
promises  thereon ;  in  assumpsit  for  the  money,  B.  need  not  aver  that  he 
promised,  &:c«     R.  Lut.  223,  4. 

]( A.  promises  to  take  an  apprentice,  and  B.,  in  consideration  thef^of,  to 
pay  so  much*     R.  1  Lev.  87. 

Or,  to  provide  soldiers  to  be  transported,  and  B.  to  provide  ships  to  trans- 
port them.     R.  Sti.  186,  7.     2  Mod.  75. 

If  A.  covenants  to  account,  and  B.  to  allow  on  such  account  such  a  thing. 
R.  2  Mod.  76. 

So,  where  there  are  mutual  covenants,  the  plaintiff  need  not  allege  in 
covenant,  that  he  has  performed  the  covenants  on  his  part.  R.  1  Rol.  4 1 4«  1. 
40,  55. 

So,  where  the  plaintifT  alleges  an  agreement  and  mutual  promises  to  per- 
form, performance  hy  the  plaiutiO  need  not  be  alleged,  though  they  ought  to 
be  performed.     R.  Hard.  103. 

[*]If  A.,  in  consideration  that  B.  undertook  not  to  sue  a  hail  bond  against 
htm,  and  to  give  him  the  benefit  of  an  outlawry,  assumes  to  pay  B.  400/. 
Averment,  that  A.  had  the  benefit  of  (be  outlawry  without  saying  that  he  did 
not  sue  the  bail  bond,  is  sufficient.     R.  1  Lev.  20. 

And  in  case  of  mutual  promises,  the  plaintiff  need  not  allege  performance 
of  all  on  his  part  to  be  performed.     Adm.  Lut.  223,  4. 

IfplaiatifTdeclares,  that  in  consideration  he  had  agreed  to  deliver  clotli  to  defend- 
ant, defendant  agreed  to  .  pay  him  money  in  case  A.'s  horse  beat  B.'s  which  he 
9Ten  be  did,  he  need  not  aver  delivery  of  the  cloth ;  but  if  it  is,  that  in  considera- 
tioo  plaintiff  would  deliver  cloth,  defendant  would  pay,  then  tlie  delivery  must  bo 
averred-     Martindale  v.  Fisher,  P.  19  G.  2.     Wils.  8S. 

«^  So  where  the  power  to  perform  a  covenant  on  the  part  of  the  plaintiff,  depends 
00  ao  act  previously  to  be  done  by  the  defendant,  he  need  not  aver  a  tender  and  re- 
Sttalybpt  an  averment  of  a  readiness  to  perform,  is  sufficient.  West  v.  Emmons, 
5  Johns.  Rep.  179. 

la  assumpsit  on  a  promise  to  pay  money  when  collected,  the  reception  of  the  mo- 
ney mast  be  averred  and  proved.     Dodge  r.  Coddington,  3  Johns.  Rep.  146.  ^ 

[*76] 
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(G  55.)  Though  one  thinK  ^  to  be  done  in  consideration  of  an- 
other, if  it  be  agreed  to  be  done  at  a  day  precedent. 

So,  where  there  are  mutual  agreements,  and  the  thing  on  the  one  part  is  in 
consideration  of  a  thing  op  the  other  part,  but  to  be  performed  at  a  d  ay  before 
the  thing  on  the  other  part,  there  such  consideration  need  not  be  averred  to  be 
performed.     Lut«  350.     1  Sah  171. 

As,  if  a  man  agrees  to  serve  another  in  war,  and  the  other  agrees  to  pay 
bim  BO  much  for  his  services  at  a  day  before  the  war  began,  an  action  lies  for 
the  money  without  an  averment  of  the  service.     R«  Lut.  250. 

If  a  man,  in  consideration  of  10/.  to  be  paid  after  a  new  lease  granted^ 
promises  to  obtain  a  new  lease  *,  in  assumpsit  (or  not  obtaining  it,  the  piaintifiT 
need  not  allege  that  he  is  ready  to  pay  the  10/.     R.  Cro.  EL  249. 

If  a  man  covenants  to  assure  land  to  A.  for  the  conpideration  after  men- 
tioned, and  A.  covenants  for  the  consideration  aforesaid  to  pay  so  much ;  in 
covenant  for  the  money,  it  is  not  necessary  to  aver,  that  he  has  assured.  R. 
1  Rol.  415.  1.  5. 

So,  in  debt  on  a  bond  for  performing  an  award,  if  the  award  be,  that  one 
shall  pay  10/.,  and  the  other,  in  consideration  thereof,  shall  release,  and  a 
breach  is  assigned  for  not  releasing,  there  is  no  need  to  aver  payment,  for  be 
has  a  mutual  remedy.     R.  1  Rol.  415. 1.  20.     Cro.  Car.  384. 

In  debt  on  a  bond  to  pay  50/.  on  marriage,  or  on  first  February  next,  pro- 
viso, that  the  plaintiff  justifies  the  truth  of  the  declaration  under  his  hand 
and  setfi,  given  to  the  defendant  of  the  same  date  with  the  bond  ;  plaintiff 
need  not  aver  that  he  has  justified  the  truth,  &c.     Dub.  Hard.  9. 

(C  56.)  Where  there  are  mutual  remedies. 

So,  where  there  arc  mutual  remedies :  as,  if  a  man  promises  to  deliver 
metal  made  into  pewter  capiendo  inde  so  much  as  he  reasonably  deserves^ 
in  assumpsit  for  not  delivering  it,  there  is  no  need  to  aver,  that  he  tendered  ** 
so  much  as  he  deserved ;  for  it  is  not  a  condition  precedent,  and  the  defend- 
ant may   have  debt  for  what  he  deserves,  or  may  detain  at  his  election^ 
and  then  it  will  come  on  his  part.     R.  1    Rol.   466.  I.  40. 

If  A.  covenants  to  repair  a  house  before  Michaelmas,  and  B.  covenants 
{*]that,  ah  tt post  iempus  quale  A.  reparar^/,  he  will  repair;  in  covenant 
against  B.  for  not  repairing  after  Michaelmas,  it  is  not  necessary  to  aver  that 
A.  repaired  before  5  iov post  tempus,  &c.  does  not  refer  to  the  repair,  but  tp 
the  time  when  the  lien  upon  B.  to  repair  begins,  and  covenant  lies  against  A« 
if  he  did  not  repair  before  Michaelmas.     R.  1  Rol.  416.  1.  40. 

If  articles  be,  that  A.  gives  to  B.  500/.  for  his  land ;  in  debt  for  the  50O/* 
(here  is  no  need  to  aver  that  he  has  convened  the  land  \  for  there  is  a  mutu- 
al remedy  when  both  h^ive  sealed  the  deed.     R.  1  Sand.  320.     p.  Lut.  496,. 

So,  if  A.  covenants  to  transfer  stock  to  B.  super  vtl  ante  2!st  September^ 
and  B.  covenants  to  pay  so  much  to  A.  suptr  vcl  ante  the  same  day.  R.  ^ 
Mod.  Cas.  105,  6.  294. 

On  an  indenture  between  two  parties,  there  are  mutual  remedies ;  q]^  a  deed-poU^ 
there  is  not.     Lock  v.  Wright,  T.  9  G.     Str.  669. 

(C  57.)  Matter  expostfacto^  which  defeats  an  estate  or  in-. 

terest. 

So,  where  an  estate  or  interest  passes  or  vests  immediately,  and  is  to   be 
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Mealed  bj  a  condition  sabsequent,  for  matter  ex  posifacto^  be  it  in  the  af« 
^rmatire  or  negative,  or  to  be  performed  by  the  plaintiff,  or  the  defendant,  op 
aaj  olber ;  performance  of  that  matter  need  not  to  be  averred  :  as,  if  a  roan 
grants  an  annuity  for  the  maintainance  of  six  soldiers  for  the  defence  of  a  cas- 
1/e,  the  plaintifTin  annuity  need  not  aver,  that  he  has  maintained,  &c«  R«  7 
Co.  10.  a. 

if  a  grant  be  of  an  annuity  to  A*  till  he  be  advanced  to  a  bene6ce  ;  A.  in 
annoity  need  not  say  that  he  is  not  yet  advanced.  7  Co.  10.  a.  b.  PK  Com. 
95.  b.  30.  a.  33.  b. 

(C  58.)  Performance  how  alleged  :— ^According  to  the  intents 

Vide  Condition,  (G  12.) 

And  he  ought  to  aver  performance  of  the  intent  of  the  covenant,  &c.  { 
for  it  is  not  sufficient  to  pursue  the  words,  if  the  intent  be  not  also  perform- 
ed: as,  on  a  promise  in  consideration  that  he  would  cause  A.  to  come  to  be 
bound,  to  the  defendant  for  20/. ;  it  is  not  sufficient  to  aver  that  he  caused 
A.  to  come  to  he  bound,  but  he  ought  to  say,  that  be  was  bound.  R. 
Yel.  50. 

On  a  promise  to  drain  lands,  ita  auod  sinl  sicccb  in  extremiiaie  hiemis^  riz. 
aliquo  tempore  inter  AW  Saints  and  Candlemas,  it  is  not  sufficient  to  say  that 
futrtait  ticciJR  in  txtremitate  hieniisj  viz.  aliquo  tempore  between  those  feasts, 
bat  it  should  be  said  tbat/tiertmi  sicca  for  all  that  time,  or  that  they  did  not 
overflow  aliquo  tempore^  &c.,  for  that  was  the  import  of  the  words.  R.  2 
RoL  246. 1.  30. 

« 

(C  59.)  Exact  performance.    Vide  Condition,  (6  11.) 

And  he  ought  to  show  an  exact  performance ;  as,  on  a  promise  in  consid' 
eration  that  he  would  procure  20/.  for  one  year,  it  is  not  sufficient  to  say 
that  he  procured  10/.  the  23d  of  April,  and  10/.  the  23d  of  June  \  for  h« 
•ught  to  procure  the  whole  for  a  whole  year.     R.  Yel.  87. 

So«i(Vt  beto  procure  20/.  in  gold  ;  10  guineas,  and  the  residue  in  silver, 
is  not  sufficient.     Ibid. 

So,  on  a  promise  to  an  attorney,  in  consideration  that  he  will  acknowledge 
satisfaction  on  record,  d^c.  ;  it  is  not  sufficient  to  say  that  he  [^^'\lanqu(xm  at- 
torn^ acknowledged  satisfaction  *,  for  perhaps  his  warrant  was  revoked.  R.. 
3  RoK  36C. 

So,  on  a  promise  in  consideration  of  a  lease  of  lands  for  10/.  per  nnn*  ;  it 
if  not  sufficient  to  say  that  he  made  a  lease  of  the  said  land,  without  raying 
that  it  was  for  \OLper  ann,     R.  3  Bui.  35. 

On  a  promise  to  pay  before  the  next  journey  by  th^  plaintiJT  to  London; 
it  is  not  sufficient  to  say  ihdXincepii  Her  such  a  day,  but  it  ought  to  be  said 
that  he  made  his  next  journey,  ^c.     R.  Yd.  176. 

h  consideration  that  he  would  repair  on  request  ^  it  is  not  sufficient  to 
laj  rtparavit,  if  he  does  not  add,  on  request*     R.  2  Leow  ^3. 

8o,  on  a  note,  *^  I  promiise  to  pay  A.  on  his  Iransferriog,"  it  is  not  enough  thait 
B.,  his  aorviving  partner,  tenders.     Fowler  v.  Samwell,  M.  12  6.  Str.  653. 

(C  60.)  Must  shovr  to  the  court,  that  it  is  well  performed. 

And  he  ought  to  show  performance  with  such  certainty,  that  (he  court 
may  judge  that  the  intent  of  the  covenant  is  performed  \  as,  on  a  promise 
in  consideration  that  he  would  procure  a  sufficient  mau  to  be  bound  ;  it  i» 
Qot enough  to  say  tl^t  be  procured  a  sufficient  man  \  but  be  ought  to  show 
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of  what  sufficiency  he  was.  whereby  the  court  may  judge  whether  he  was 
suilicicnt  or  not.     R.  Yel.  49.     Dan.  71. 

So,  on  a  promise  in  consideration  that  he  would  execute  an  indenture^  &c. 
per  qiuim  barganiz.  it  is  not  sufficient  to  say  that  he  executed  the  indenture 
aforesaid,  but  he  ought  to  show  that  he  executed  such  an  indenture,  per 
qtiam  barganiz,  &c.     R.  Yel.  111. 

But  if  the  consideration  was  to  execute  such  an  indenture  in  certain, 
**  that  he  executed  the  indenture  aforesaid,"  is  sufficient.     Yel.  111. 

If  a  promise  be  to  deliver  15  iodas  lancB,  to  be  chosen  by  A.  out  of  17  ; 
in  assumpsit  for  not  delivering  them,  he  ought  to  show  that  A.  chose  1 5 
todas  ;  for  the  election  is  the  (irst  act.     R.  afier  rerdict.     Yel.  76. 

On  an  assumpsil  in  consideration  that  he  would  abate  10/.  part  of  a  debt, 
it  is  not  sufficient  to  say  that  he  did  abate,  without  showing  how.  R.  Cro. 
El.  477. 

In  consideration  to  acquit  A.  of  a  debt,  it  is  not  sufficient  to  say  that  he 
acquitted  him,  without  showing  how.     R.  2  Cro.  503. 

If  a  declaration  recites  an  agreement  that  A.  would  lease  for  years  to  B., 
but  that  B.  refused  to  seal  the  indenture,  because  a  covenant  was  inserted 
for  repair  generally,  and  that  the  defendant,  in  consideration  that  B.  would 
seal,  and  the  plaintifi*  would  give  a  bond  for  the  performance  of  the  cove- 
nants, assumed  to  repair  during  the  term ;  it  is  not  sufficient  to  say  that  B# 
sealed,  without  showing  a  demise  was  made.     R.  Yel.  18. 

If  a  devise  be,  that  land  shall  be  sold,  if  his  goods  are  not  sufficient  to 
pay  his  debts ;  in  avowry  by  the  vendee,  he  ought  to  show  how  much  the^ 
debts,   and  how  much  the  goods  are,  so  that  the  court  may  judge  whether 
the  condition  precedent  to  the  devise  be  performed.     R.  Jon.  328. 

If  the  consideration  of  an  assumpsit  be  that  he  shall  give  a  bond  with 
sureties  ;  it  is  not  sufficient  to  say  that  he  tendered  a  bond,  if  he  does  not 
say  in  what  sum  and  what  sureties^     R.  Ilob.  G9. 

But  to  allege  performance  in  words,  which  in  evidence  import  it,  is  suf- 
ficient ;  as,  if  a  promise  be  to  receive  A.  and  B«  ut  hospilesj  and  to  [*jiind 
necessaries  ;  if  he  alleges  that  he  received  them  and  found  necessaries,  it 
is  sufficient,  without  saying,  ut  hospitcs,     R.  1  Sal.  2j. 

If  the  consideration  is  to  make  sails  worth  45i. ;  that  he  made  the  said  soDs  is 
sufficient.     Wallis  v.  Scott,  £.  4  G.     Str.  88. 

if  a  promise  bo  to  discharge  from  arrest;  if  he  alleges  quod  exoneravti^ 
it  is  sufficient ;  for  he  need  not  say  how,  as  in  the  discharge  of  a  bond,  or 
rent.     R.  Cro.  El.  9 M. 

If  a  promise  be  in  consideration  that  he  at  the  request  of  the  ptaintiR, 
would  procure  a  note  of  B.  ;  it  is  sufficient  to  say  that  he  procured  a  note, 
without  saying  at  his  request;  for  a  subsequent  request  was  not  intended. 
R.  2  Vent.  75. 

But  after  verdict  it  shall  be  aided,  if  the  plaintiff  alleges  a  performance, 
but  docs  not  show  how.     R.  2  Jon.  1 25. 

(C  61.)  But  it  is  sufficient  to  show  a  performance  in  general 

terms. 

But  if  the  plaintiff  shows  a  certain  and  exact  performance,  it  is  sufficient 
in  general  terms,  without  alleging  particularly  how  he  performed ;  as,  oa 
a  promise  to  pay  quant,  dispeiukrtt  for  the  officers  of  the  army  in  such  a 
suit ;  an  averment,  that  he  spent  so  much,  is  sufficient,  without  show  in;^  for 
what  officers  in  particular.     R,  Ray.  9. 

[•78] 
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\So  10  a»  action  for  the  breach  of  covenants  in  an  indenture  of  appren-. 
ticcship,  a  general  averment,  -that  the  plaintiff  had  kept  and  performed  all 
the  covenants  in  said  indenture  by  him  to  be  performed,"  is  not  only  suf- 
ficient but  is  the  best  form  of  pleading;  the  distinction  being,  that  where 
the  act  to  be  done,  involves  a  question  of  law,  the  7^/0  modo  must  be  pointed 
out,  but  where  it  is  a  mere  matter  of  fact,  a  general  averment  of  perform- 
ance  is  the  most  proper.     Wright  v.  Tuttle,  4  Day,  313.  } 

On  a  promise  in  consideration  that  rtnunciarel  the  executorship,  an  aver- 
meut  that  renunciavii,  •  is  sufficient,  without  sajing  before  whom  or  how. 

that  conarei  maritagium ;  averment,  that  connhnf  fuU  and  it  took  effect 

IS  sufficient,  without  saying  how  he  endeavoured.     R.  Ray.  400.  Dan.  Ts! 
Mo.  595. 

That  he  would  forbear  a  suit;  averment,  that   he  did  forbear  it,  is  suf- 
bCAent,  without  saying  in  what  court.     R.  Ray.  203. 

That  momiraret   compot. ;  averment,  monstravii  (/uoddam  compot.,  ^c. 
mthout  saying  compot.  pradicL,  is  sufficient.     R.  Ray.  204. 

That  he  would  marry  A.  on  request ;  averment,  that  he  married  A.  is 
sufficient,  without  more.     R.  2Cro.  404.     Dan.  73. 

That  he  would  pay  as  much  as  was   agreed    to  be  paid  to  A.  ;  it  is  suf- 

-  ficient  to  say,  that  so  much  was  agreed  to   be  paid  to  A.,  without  sa vine  bv 

whom.     Dub.  Yel.  17.  ^    &     / 

That  he  would  forbear  a  suit;  it  is  sufficient  to  say  that  he  did  forbear 
generally,  without  saying  hucusque.     R.  2  Mod.  24. 

Or,  that  he  forbore  from  the  time  of  the  promise  hucusq.  is  sufficient, 
though  to  be  intended  a  total  forbearance.     R.  2  Mod.  24.     R,  Hard.  5. 

That  he  would  discharge  from  a  promise  of  marriage ;  quod  exoneravit 
is  sufficient,  without  showing  that  he  was  prcsetit,  or  had  notice  ;  for  a  full 
discharge  shall  be  intended.     R.  1  Rol.  470. 1.  5.     Sti.  295.  303. 

So,  in  assumpsit  to  pay,  &c.  if  he  dii«liked  the  land  in  fourteen  days,  it  is 
sufKcienl  to  say,  that  he  disliked  ;  for  it  shall  be  iutcnded  within  the  time, 
otherwise  it  ought  to  be  shown  on  the  other  part.     R.  Cro.  El.  834. 

So,  if  a  promise  be  to  pay  in  Spanish  money  ;  averment,  that  he  gave  a 
hill  for  60  many  dollars,  is  sufficient.     R.  2  Cro.  7. 

£*]So,  an  averment,  that  the  plaintiff  has  performed  all  on  his  part  to  be 
performed,  is  sufficient.     R.  on  demurrer,  Lut.  253. 

Or,  quod  cum  the  plaintiff  assumed  to  perform,  &c.  Hard.  103.  a. 
So,  a  declaration  on  assumpsit  to  pay  so  much  to  cure  his  daughter,  and 
another  count  to^pav  so  much  for  the  cure,  though  he  does  not  aver  that  ho 
lias  cored,  it  is  sufitci^ht ;  for  by  the  second  count  it  appears  that  she  was 
cared  ;  aod  if  this  appears  by  any  part  of  the  record,  it  is  well.  R.  after 
▼crdict.      I  Mod.  14.     Dan.  73. 

So,  where  something  is  covenanted  or  agreed  to  be  performed  by  each  of  two 
fmttiea  at  the  same  time ;  it  is  sufficient  to  say  that  he  was  ready  and  ofiered  to 
pof^rm  bis  part,  but  that  he  was  discharged  by  the  other.     Doug.  684. 

^  So  the  allegation  of  an  ofier  of  performance  of  a  contract,  in  general  terms, 
with  an  averment  that  the  defendant  did  not  attend  at  the  time  and  place,  and  refused 
to  pevfbnn  the  agreement  on  his  part,  is  sufficienU  Miller  v.  Drake,  1  Caines' 
Rep.  45.  y 

So,  if  one  covenanf  with  another  to  do  a  certain  act  in  consideration  of  an  award, 
it  is  sufficient  to  aver  that  the  other  prevented  the  stipulated  thing  from  Leing  literal- 
If  performed,  and  accepted  an  equivalent.     Doug.  272.     Vide  1  T.  R.  63d. 
If  el,  an  averment,  ih^i  pa  rat  us  fuit  et  obtutii  to  perform,  is  nqt  sufficient, 
Vol.   VI.  11  [*^9] 
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if  he  does  not  say,  that  he  was  hindered  by  the  derendant.     2  Sand-  353.  R* 

1  Rol.  465.  1.30.  o     J    oeci 

Yet,  paraU  et  ohtulit.  will  be  sufficient  after  verdict.     K.  2  band.  352. 

2  Lev.  23. 

So,  paraU  ti  ohtulit  is  sufficient,  where  nothing  is  to  be  done  on  his  part 
till  the  other  has  done  a  prior  act :  as,  if  A.  being  a  bailiff,  for  10/.  assumes 
to  arrest  another  at  the  suit  of  B.  •,  it  is  sufficient  to  aver  that  he  was  ready, 
but  B.  did  not  deliver  him  any  warrant.     R.  1  Rol.  465. 1.  40. 

(C  62.)  When  the  consideration  of  a  patent  shall  be  averred : 

When  it  is  executory. 

When  the  consideration  of  the  king's  patent  is  executory,  the  plaintiff  in 
pleading  such  a  patent  must  aver  that  the  thing  is  done  ;  as,  if  the  king 
grants  pro  to  that  I  shall  find  a  lamp,  release  a  debt,  &c. ;  it  ought  to  be 
averred,  that  I  have  found  the  lamp,  released,  &c.  21  Ed.  4.  48.  PI. 
Com.  455.  a.     Hob.  23  T. 

If  a  grant  h^  pro  consilio  impendendo^  he  ought  to  aver  that  he  was  ready 
to  give  counsel.     Jon.  294. 

(C  63.)  Or  the  surmise  of  the  party. 

So,  if  the  consideration  of  a  patent  be  the  surmise  of  the  patentee;  as,  if 
the  king  pro  eo  that  the  manor  is  escheated  grants ;  it  ought  to  be  averred 
that  the  manor  was  escheated.  -    21  Ed.  4.  48, 49. 

If  the  king  grants  an  oflBce  with  all  fees,  without  naming  any  ;  in  pleading 
it  ought  to  be  averred  that  there  are  fees  in  certain,  otherwise  the  grant  is 
only  a  burthen  and  no  interest^  and  therefore  revocable  at  pleasure.  R» 
Jon.  294.. 

(C  64.)  When  not. 

But  if  the  consideration  of  (he  patent  be  executed,  it  need  not  be  averred  ; 
as,  if  the  king  grants  Cor  service  done.     B.  PI.  Com.  455.  a.     Hob.  231 . 

(C  65.)  How  it  shall  be  alleged. 

iind  it  is  sufficient  (when  there  ought  to  be  an  averment)  to  aver  the  coiv- 
sideration  to  be  performed,  without  more ;  as,  if  the  king  in  ["^Jconsideratioa 
of  the  surrender  of  a  lease,  grants;  it  is  sufficient  to  aver  the  surrender 
made,  without  saying  that  there  was  a  lease ;  for  the  surrender  is  the  consi- 
deration.    R.  1  Co.  43.  a. 

(C  66.)  When  the  continuance  of  an  estate  shall  be  arerred^ 

If  the  plaintiff  claims  under  one  who  has  only  a  particular  estate,  as,  for 
life,  he  must  aver  continuance  of  the  estate.  PL  Com.  43 1 ..  a.  Cro.  £1.  1 8* 
Vide  poet,  (E  19,  20^  1,  2,  3,.  4.) 

So,  he  who  Glaim»  under  a  tenant  pur  chttur  vte,  ought  to  aver  the  life  of 
the  cestui  que  vie.     Mo.  306k  335.     PI.  Com.  31.  a. 

So,  if  the  defendant  avows  for  rent  on  a  lease  for  years,  if  three  persons- 
BO  long  live,  he  ought  to  aver  that  one  of  them  i&  alive.     R.  2  Mod.  93.    1 
Mod.  217. 

Or,  for  years,  if  the  lessee  so  long  live.     R.  Dal.  101. 

(C  67.)  How  it  shall  be  averred. 

But  implication  that  a  hfe  continues  is  suflicient ;  as,  in  ejectment  (or  Sb 
{♦80} 


Count.  S3 

Tectorj,  if  it  be  found  that  the  rector  fait  ti  aihue  eat  seisit*^  it  is  a 
safficieot  avermeot  of  his  life.  Dj.  304*  a.  R.  3  Jon.  227.  Vide  post, 
(C  77.) 

So,  in  ejectment  on  a  lease  for  years  if  the  lessor  live  so  long,  quod  ejecit 
iermino  nondwn  finito^  is  a  sufficient  averment  of  the  life  of  the  lessor  ;  for 
the  term  would  have  been  ended  bj  his  death.  R.  per  three  J.  and  aff.  in 
Error.      2  Cro.  622. 

So,  in  an  avowry  in  right  of  a  tenant  for  life,  that  the  plaintiff  «»/,  tt  temr 
pore  quo  fully  infrafeodunty  is  a  sufficient  averment  of  his  life.  R.  2  Cro.  G37« 

So.,  if  the  plaintiff,  who  claims  by  leaae  for  a  tenant  for  life,  says,  virtute 
eujuB  fuit  et  adhiic  est  poueseionat.  R.  2  Bui.  263.  D.  1  Leo.  28].  1 
Brownl.  4. 

In  trespass  for  inclosing  land  1  Jlfaii,  in  which  he  has  common,  per  quod 
ke  tost  his  common  ;  {per  quod)  is  a  sufficient  averment  that  the  inclosure 
contiUTied  liUthe  time  of  common.  R.  but  Dod.  doubted,  because  it  is  the 
conckision  of  the  declaration,  if  it  was  not  after  verdict.     R.  2  Rol.  379. 

Soj  \q  ejectment  on  the  demise  of  B. ;  if  a  special  verdict  finds  that  B. 
was  afive,  it  shall  be  intjended  that  he  continued  alive,  if  the  contrary  does 
net  appear.     R.  2  Cro.  146. 

So,  conusance  as  bailiff  of  husband  and  wife,  seised  in  right  of  the  wife 
who  was  tenant  for  life,  for  rent  aretro  existente,  is  a  sufficient  averment  of 
the  life  of  the  wife  on  a  general  demurrer.     R.  2  Lev.  88.     Lut.  12i6« 

Soy  on  a  special  demurrer.     Per  two  J.,  but  Hale  doubted.     2  Lev.  88. 

And  bv  the  stat.  21  Ja.  13.  after  verdict,  the  want  of  an  averment  of  a 
life  shall  be  aided,  if  he  be  proved  to  be  alive.     Vide  Amendment,  (Q). 

So,  by  the  stat.  4  &  5  Aun.  16.  after  judgment  by  confession,  ml  dicii^ 
nmi  sum  inform.^  or  writ  of  inquiry  executed. 

(C  68.)  When  it  shall  not  be  averred. 

But  the  continuance  of  an  estate  of  inheritance  need  not  be  averred,  [*]for 
i4  shall  be  intended,  if  the  contrary  does  not  appear;  and  therefore  if  a  man 
c\a\ms  under  husband  and  wife,  seised  in  fee  in  right  of  the  wife,  he  need  not 
aver  the  life  of  the  wife.     R.  PL  Com.  431.  a. 

Soj  if  he  pleads  a  conveyance  by  a  tenant  in  fee.     R.   Lut.  357. 

So,  if  he  claims  under  a  bishop,  dean,  &c.  :  he  need  not  aver  the  life  of 
Cbe  bishop,  dean,&c.     PI.  Com.  431.  a. 

Though  the  lease  by  the  bishop  was  not  confirmed,  and  so  determines  by 
his  death.     Per  Dy.  PI.  Com.  264.  a. 

So,  if  he  claims  by  descent  from  tenant  in  fee,  his  estate  sha  11  be  intended 
continuing  till  his  death.     R.  Lut.  1 172. 

So,  if  he    claims  by   a  lease   for  years   from  husband  and  wife,  who  was 
tenant  in  tail,  he  need  not  aver  the  life  of  the  wife;  for  she  has  the  inheri-  . 
taoce,  and  her  husband  is  seised  in  her  right.     R.  PI-  Com.   431.  a.  ace. 
Lot.  357.   J  226.     But  it  was  R.  that  the  verdict  ought  to  lind  the  life  of  the 
tenant  in  tail.     Cro.  El.  407. 

So,  if  he  claims  by  lease  from  husband  and  wife  seised  for  their  lives,  and 
to  the  heirs  of  the  husband.     R.  Cro.  El.  112. 

So,  if  a  roan  makes  title  in  assize  to  a  rent  charge  against  the  feoifee  of 
tenant  in  tail,  he  need  not  aver  the  life  of  the  tenant  in  tail ;  for  the  estate  of 
^he^  feoffee  continues  till  the  discontinuance  is  avoided.     R.  Cro.   El.  226. 

So^  if  be  pleads  that  it  was  the  freehold  of  A.  who  demised  &c. ;  be  need 
not  aver  the  life  of  A.,  for  he  shall  be  intended  to  have  the  fee,     R.  Cro. 

*='•  «^^  (-81] 
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So,  if  an  estate  be  granted  to  A.  and  hi»  heirs  Itll  B.attains  such  ao  age, 
howhocluims  under  A.  need  not  aver  the  lire  of  B.;  for  theeataceof  A. 
who  liRs  a  bn^'S  Tcr,  shaW  be  intended  (o  have  continuance  till  the  contrary 
appears.'     R.  1  Leo.  281. 

ir  a  Icusc  be  pleaded  by  A.  tenant  for  life,  and  5.  in  reversion,  there  is  no 
need  to  aver  the  life  of  A.    R.  t  Leo.  T77.     Cro.  El.  154. 

So,  if  a  man  pleads  an  extent  by  i-lfgit,  he  need  not  aver  the  continuance 
ofhis  estiite  ;  for  it  shall  he  intended,  where  it  does  not  appear  by  record 
that  the  exicnt  may  have  been  satisfied.     R.  Hard.  80. 

If  lessee  for  life  assigns  his  estate  to  A.  who  leases  at  \f'i\\  ;  in  trespass  by 
(he  lessee  at  will,  he  ought  to  aver  tiie  life  of  the  lessee  for  life ;  but  he  need 
not  aver  the  life  of  A.  or  the  continuance  of  the  will.  2  Leo.  93. 

So,  where  the  continuance  of  the  eslnle  is  not  necessary  to  the  action, 
it  need  not  be  averred ;  as,  if  a  lease  be  for  years,  if  A.  so  long  live,  and 
a  covenant  ihnt  he  has  power  (o  lease,  in  covenant  for  a  breach  of  it,  the 
l;re  of  A.  need  not  be  averred  ;  for  covenant  lies  though  he  be  dead.  R.  9 
Co.  60.  b. 

(C  69.)  Averment  of  a  request : — When  there  shall  be  a  spe- 
cial request 
So,  ihc  plainlUTiii  his  declaration  ou^M  loavcr  a  request. 
And,  if  the  iiclion   be  for  »  collateral  sum  to  be  paid  on   request,   the 
request  is  parcel  of  the  agreement,  and    (raiersahle,  and  ought  to  be  spe- 
cially alleged,  with  the  lime  and  place  of  llie  request.     Adm.  Lut.  Qi\.     R. 
Cro.  El.  85.  R.Ow.109.    Conl.  per  two  J.  1  Brownl.  10.  R.  ace.  Jon.  56. 
8*.      R.  Sav.  72. 

•  f'JCTi  for  a  collateral  mailer  to  be  done  upon  request.     Adm.  Lut.  231. 
^s  in  aaxumpstt  to  pay  all  sums  expended  for  him.     R.  Cro.  El.  63,  4. 
To  pay  Ci.  for  every  slnne  of  wool  delivered.     R .  Cro.  El.  9 1 . 
To  pay  for  victuals  for  him  and  his  horse.     R.  2  (^ro.  1 83. 
So,  in  covenant  for  not  delivering  timber  for  repairs,  he  ought  to  allege  a    ■ 
special  reqiiesl.      I  Brownl.  S.!. 

And  the  want  of  a  special  request,  when  neces<:ary,  is  not  aided  by  ver- 
dict.    R.  3  Bui.  299. 

Nor,  by  pleading  j)o«  arsiinpsit  and  a  verdict  thereon  :  for  ihat  is  no  wai- 
ver of  the  rrqiii-Ft.      R.  Jon.  86. 

Where  it  ie  agreed  ilmt  A.  should  give  B.  a  colt  in  exchange  for  B.'s  mare,  and 
ahould  pay  B.  two  guineas  to  Loot,  and  that  A.  should  keep  the  colt  until  the  29th 
day  of  Sejitemhcr  following  ;  in  on  action  brought  by  A.  he  must  all^e  a  demaod 
on  B.  for  his  mare  ;  and  etoling  thnt  S.  did  not  deli\-cr,  although  oAen  requested 
BO  to  do,  is  rnautTirienl,  and  may  \m3  taken  advantage  of  on  a  general  demurrer. 
Bach  V.  Owen,  B.  R.  M.    34  Geo.  3.  5  T.  R.  409. 

^  One  claiming  the  privilege  of  a  well  and  pump  in  t!ic  land  of  another,  l>olh  being 
bound  to  contribute  equally  towards  repairs,  cannot  Eustain  an  action  against  llic  ow- 
ner of  the  land  until  ailor  a  request  and  refusal  to  repair.  Boanc  v.  Badger,  12'Ma93. 
Hep.  68.  >■ 

(t  70.)  When  a  general  request  is  sufficient. 
■•I'l'ipfii  fur  money  lent,  or  a  mere  duly,  licet  smpiaa  m/nisil.  is 
It.  Cro.  i;i.  73,  -1.  Agr.  2  Cro.  I!!3.  Per  iiouglit.  2  Cio. 
(1.  fill.  Iliil.  'i.  per  lliree  J.  Cro.  Car.  %:>.  Ai^'.  4  Leo.  2.  R. 
Ml.  U.  Win.  2.  j  Lcltingwell  v,  Picrpont,  I  Johns.  Cns.  Ot). 
irtlc,  1  .lolins.  Cn«.  319.  PetliEione  v.  retlibonc,  &  Day,  334. 
tush,  A  Day,  452.  [ 
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So  in  assun^sit  for  a  collateral  snoi,  if  it  is  not  to  be  paid  upon  request* 
R,  Lot.  231.     R.  Otr.  109. 

So.  10  assumpsit  to  paj  in  consideration  of  marriage ;  for  it  is  in  the  nature 
of  a  debt.      R.  Cro.  El.  229. 

So^  in  asrumpsii  for  repayment  of  money  received  for  a  horse.  R.  3  Lev. 
564.      Skin.  347. 

So,  in  assumpsit  to  pay,  if  he  would  procure  a  note  from  6.  for  it ;  that 
he  procured  the  note,  et  reqmsivit  solvere^  is  '^nfficient.     R.  2  Vent.  74. 

Soy  incase  that  if  plaintiff  made  him  a  set  of  sails  worth  15/.  defendant  would 
pay  so  much  for  them  on  request,  sapius  reqtdsiL  is  sufficient  Wallis  v.  Scott, 
£.4  6.  Str.SS. 

So,  in  debt  on  a  bill,  &c.  to  be  paid  upon  request,  a  genera  1  request  is  suf- 
ficient.    R.  Cro.  El.  548. 

And  where  a  special  request  is  necessary,  if  the  plaintiflf  alleges  a  special, 
reqae^l  bat  otntts  the  d;iy  or  iims,  and  the  defendant  does  not  join  issue 
on  the  request,  but  pleads  non  assumpsit ^  4^c.  it  shall  be  aided.     R.  Jon.  56» 

S09  in  annuity,  obligation,  &c.  to  pay  upon  request ;  no  request  is  ne- 
cessary.    JR.  Cro.  EI.  548.  721. 

So.  if  the  request  is  executed,  no  averment  is  necessary ;  as,  if  A.  promis- 
es to  pay.  &c.  in  consideration  that  B.  at  his  request  would  be  a  knight.  R« 
2  Lev.  198. 

\  A  special  request  need  not  be  laid,  in  all  cases,  where  the  consideration 
for  the  defendant's  promise  has  been  executed.  Doty  r.  Wilson,  14  Johns. 
Rep.  378. 

In  an  action  of  account  a  special  demand  need  not  be  alleged  or  proved. 
Sforges  V.  Bush,  452.  | 

(C  71.)   How  request  shall  be  made. 

And  if  a  promise  be  by  three,  a  special  request  lo  one  is  sufficient.  D« 
Jfoy.  135.     Vide  Condition,  (L  11.) 

f*}lf  an  action  be  by  an  executor  on  a  promise  to  pay  to  his  testator  on 
request,  if  he  alleges  a  special  request  by  the  executor,  and  licet  rtqiiisit. 
only  by  the  testator,  it  is  sufficient ;  for  the  action  is  founded  upon  a  request 

by  the  executor.     R.  Hard.  38. 

« 

(C  72.)  How  alleged. 

Licet  requisii.  is  as  well  as  in  facto  requisivit  ;  for  licet  is  affirmative.  R. 
Yel.  121. 

And,  if  it  be  said  that  the  plaintiff  at  such  a  day  and  place  showed  the 
note,  et  requisivit,  it  is  sufficient  without  saying  adlunc  et  ibidem  ;  for  the 
whole  shall  be  intended  io  have  been  done  at  the  same  time.  R.  2 
Vent.  75. 

So,  if  a  special  request  be  alleged  in  the  first  count,  similiter  requisii.  is 
sofficient  in  the  second  count ;  for  it  refers  to  the  first.     R.  Cro.  El.  240. 

(C  73.)  Averment  of  notice  : — When  necessary. 

So,  the  plaintiff  ought  lo  aver  notice  given  to  the  defendant,  where  the 
action  docs  not  lie  without  notice  given  \  as,  if  the  act,  on  which  the  plain- 
tiflPs  demand  arises,  be  secret,  and  lies  only  in  the  plaintiff's  mouth  ;  as,  if 
1  man  promises,  &c.  to  pay  such  a  rate  for  wares  as  another  paid  him,  the 
fIsintiH'  ought  to  allege  notice  of  the  rale  that  another  gave.  R.  2  Cro. 
432.     R.    1    Rol.  463.  I.  25.     Hob.  51.  Hard.  42.     Vide  Condition,  (L 
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To  deliver  80  much  corn,  if  (be  plaintiff  approve  of  it,  at  the  fair;  (he 
plaintiff  ought  to  give  notice,  if  he  approved  of  it*     R.  Cro.  El*  249,  250^ 

To  repay  so  much  to  B.  if  he  disliked  such  lands.  R*  cont.  Cro*  Ei, 
834.     1  Rol.  464. 

To  seal  such  an  escrow  as  he  or  his  counsel  shall  devise.  R.  1  Rol.  '463. 
].  5.  50. 

To  account  before  auditors,  whom  the  obligee  shall  assign.  R.  1  Rol. 
462.  1.  50. 

To  pay  plaintiff  all  his  costs  in  such  a  suit.     Hard.  42. 

The  damages  which  the  plaintiff  sustained  by  such  a  battery.     Hard.  4?. 

When  rent  is  due  to  the  liuidlord,  notice  of  it  must  be  given  to  the  plaintiff  id 
execution,  or  to  the  officer,  to  maintain  action  against  either  of  them  respectively. 
Palgrave  v.  Windham,  M.  6  6.     Str.  212. 

•^  But  in  an  action  on  a  foreign  biU  of  exchange,  ibr  non*pa3rment,  no  avermeDt 
of  a  presentment  for  acceptance,  or  of  a  refusal  and  protest  for  non-aoeeptance  of 
the  bill,  is  necessary.     Brown  v.  Barry,  3  Dall.  365.  ^ 

(C   74.)    How  it  shall  be  alleged: — How  request  shall  be 

alleged. 

When  notice  is  necessary,  it  ought  to  appear  (hat  it  was  given  in  due  time  ;  as, 
if  a  man  prombes  to  pay  as  much  as  he  disburses  at  such  a  fair,  before  the  end 
of  the  ^r,  he  ought  to  allege  notice  of  his  disbursements  given  before  the  end 
of  the  fair,  otherwise  it  will  be  too  late.     R.  1  Rol.  469.  I.  45.     Vide  ante,  (C  72.) 

So,  it  ought  to  appear  that  it  was  given  to  a  proper  person  ;  as,  if  a  con«» 
dition  be  to  repair  upon  notice,  notice  ought  to  be  alleged  to  him  who  had 
the  entire  interest,  and  not  to  an  under  lessee.     R.  Yel.  37.  2  Cro.  9. 

And  to  him  in  person.     R.  Yel.  37. 

[*]What  payment  shall  be  to  the  assignee  of  the  whole  estate.  Vide 
Condition,  (G2.) 

So,  where  request  shall  be  to  the  person.     Vide  Condition,  (L  1 1«) 

But  on  a  sale  of  East  India  stock,  if  demanded   ore  tenus^  or  by  writing 
at  the  East   India  house,  an  averment,  that  be  demanded  ore  tenus^  and  by^ 
writing  at  the  East  India  house,  is  sufficient^  without  a  personal  demand  ; 
for  the  usage  is  such.    R.  Skin.  391  • 

(C  75.)  When  not  necessary. 

But  if  a  man  is  bound,  covenants,  or  assumes  to  pay  money,  to  conrej 
lands,  &c.  on  the  performance  of  an  act  by  a  stranger,  notice  need  not  be 
alleged  ^  for  it  lies  in  the  defendant's  cognizance  as  well  as  the  plaintiff's, 
and  he  ought  to  take  notice  at  his  peril ;  as,  if  he  assumes  to  pay  £0  much 
when  A.  marries.     R.  1  RoL  462.  I.  10.  Vide  Condition,  (L  9.) 

When  A.  returns  into  the  kingdom.  R.  2  Cro.  462,  3.  R.  I  Rol.  46a. 
1.6. 

Or,  performs  such  a  journey.     1  Rol.  463.1.  13.     R.  2  Cro.    137.    150, 

So,  if  he  assumes,  &c.  (o  psiy  so  much  as  A-  shall  name.  R.  2  Bui.  144» 
R.Cro.  Car.  133.     1  Rol.  464.  1.5. 

To  pay  if  A.  docs  not  pay.  R.  2  Cro.  684.  R.  1  Rol.  462.  1.  25.  463* 
1.  45. 

To  pay  so  much  for  every  acre  above  20,  when  A.  measures  them.  R.  % 
Rol.  462.  1.  35. 

To  make  such  assurance  as  A.  shall  advise.     D.  1  Leo.  105. 
Or,  as  his  counsel  shall  advise.     Per  Gawdy,  1  Rol.  464.  K  2, 
To  discharge  upon  all  escapes.     R.  Hob.  14. 
L*84l 
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To  stand  to  the  •ward  of  aacfa  a  one* '  Hard.  42. 

To  paj  the  arrears  found  on  account.     B  Co*  93.  b. 

To  he  accoantabie  for  all  money  paid  to  A.  by  B*     R.   1  Lev.  47. 


man  assumes,  &c,  to  pay  ontbe  marriage  of  the  obligee,  &c.  with  B.  R.  2 
Cro.  102.  R.  2Cro.  228.  Yel.  168.  R.  2  Cro.  405.  1  Rol.  461. 1.  50. 
R.  Cro.  Car.  34.  Hut.  80.  Per  Ch.  J.  1  Sid.  36.  1  Rol.  463.  !•  20* 
R.  2  Bui.  254.     R.  3  Bui.  326.     R.  Poph.  164. 

To  pay,  when  the  obligee  &c.  delivers  a  horse  to  B.  Per  Yel.  1  Rol. 
461.  I.  45. 

Or,  returns  to  London.  Per  Dad.  2  Bui.  145.  R.  1  Rol.  462.  1.  15; 
Cont.  per  Warb.     Hob.  68.     R.  cont.  1  Bui.  44. 

Or,  returns  from  Rome.     Dub.  Ow.  108.^   R.  Hut.  80. 

Or,  delivers  up  the  bond.     R.  Sal.  457. 

To  indemnify  when  he  shall  be  surety  for  his  father  to  A.  D.  1  Leo.  105. 
R.  2  Cro.  287. 

If  the  condition  of  a  bond  be  to  indemnify  the  obligee  from  alimony  and  debts  in- 
oorred  by  bis  wife  after  their  separation,  the  obligee  beinig  sued  for  a  debt  of  his 
wife's,  need  not  in  an  action  on  the  bond,  allege  notice  of  the  action  commenced  ; 
but  wkhout  aoch  allegation,  is  entitled  to  the  costs  of  the  action  as  well  as  the  debt 
I  T.  R.  a74. 

[*]To  pay,  if  he  borrows  of  any  certain  person.     Per  three  J.    1  Bui.  1 2. 

To  pay  for  every  acre,  when  it  shall  be  measured.  R.  2  Cro.  472.  391. 
1  Rol.  462.  I.  45. 

To  pay  a  rate  for  what  the  plaintiff  shall  sell  to  B.  R.  2  Cro.  432.  R.  1 
Rol.  463. 1.  36. 

To  pay  when  B.  attsuns  his  full  age.     Hard.  42. 

To  surrender  to  B.  or  his  assigns,  on  request,  there  need  not  be  notice  of 
the  assignment.     R.  Poph.  136.     I  Rol.  464.  1. 10. 

To  ^ve  him  as  much  as  will  make  him  content.     R.  1  Leo.  123. 

To  pay  all  money  delivered  by  A.  to  B.,  there  need  not  be  notice  of  the 
Slims  delivered  to  B.     R.  Hard.  42. 

So^  if  he  assumes  in  consideration  of  such  a  certain  act,  it  is  sufficient  to 
stver  performa  nee  of  the  act,  without  alleging  notice  of  the  performance  to 
the  defendant :  as,  if  it  be  in  consideration  that  she  discharged  him  of  a  pro- 
mise of  marriage,  it  is  sufKcicnt  to  say  quod  exoneravit  ipsum,  without  alleging 
that  be  liad  notice;  for  it  shall  be  intended  that  there  was  a  full  disengage- 
meDtmade  to  the  defendant  himself  in  person.     R.  1  Rol.  470. 1.  5. 

Debt  for  freight  on  a  charter-party  ;  if  the  goods  are  laid  to  be  delivered 
to  defeiKlant  himself,  the  plainliif  need  not  aver  notice  of  the  delivery. 
Dodd  V.  Atkinson,  M.  10  G.  2.     B.  R.  H.  342. 

Soy  in  consideration  that  she  come  to  his  house  and  offer  to  marry  him, 
H  is  sufficient  to  say,  quod  venit  ei  obiulit  to  marry  ;  for  it  shall  be  intended 
that  the  offer  was  to  himself  in  person.     R.  1  Rol.  470. 1.  20. 

So,  in  d<^bt  for  a  penalty  at  a  Icet  for  not  removing  an  encroachment,  it  is 
uol  necessary  to  aver  notice  of  the  order  of  removal ;  for  every  one  within 
the  leet  ought  to  take  notice  of  it.     R.  1  Rol.  468.  L  20.     . 

Or,  for  the  penalty  of  a  bye-law  concerning  a  common  ;  for  every  conr- 
SQoncr  ought  to  lake  notice  of  it.     R.  Cro.  Car.  498. 
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(C  76.)  When  a  fact  shall  be  averred  :  —To  ascerUin  the  case 

to  be  yrithin  a  statute. 

So,  the  plaintifT,  in  his  declaration,  ought  to  aver  every  fact ;  without  be- 
iog  iuforiued  of  which^  the  court  cannot  judge  whether  the  plaiDtiif  has 
cause  of  action*     Vide  Action  upon  Statute,  (A  3.) 

As,  in  an  action  founded  on  a  statute,  the  phiintiff  ought  to  SkVer  every  fact 
necessary  to  inform  the  court  that  his  case  is  within  the  statute  ;  as,  in  <juare 
impedii  by  the  king  on  the  st»  \3  EL  12.  for  not  reading  the  thirty-nine  arti- 
cles, it  ought  to  be  averred  that  it  was  a  benefice  with  cure.  K.  1  And.  63* 
Lut.  1089. 

I  So  in  a  complaint  for  the  maintenance  of  a  bastard  child,  every  averment 
must  be  made  to  bring  the  case  within  all  the  provisions  of  the  statute  ;  as 
that  the  complainant  accused  the  reputed  father  in  her  travail,  and  bad  been 
examined  on  oath  before  a  justice,  and  had  continued  constant  in  her  accusa- 
tion, ^c.  The  averment  that  sne  had  been  delivered  of  a  bastard  child,  and 
that  the  defendant  was  the  father,  are  not  sufficient.  Drowne  v.  Simpson, 
S  Mass.  Rep.  444. 

It  is  not  sufficient  in  an  indictment  for  an  offence  created  by  statute,  to  al* 
lege  the  same  to  have  been  committed  against  the  law  in  such  cast  provided  ; 
the  words  contra  formarn  staiuti^  or  other  words  equivalent  mubl  be  used. 
Commonwealth  v.  Stockbridge,  11  Mass.  Rep.  279.  Same  r*  Springfield, 
7  Mass.  Rep.  9.  Same  v,  Morse,  2  Mass.  Rep.  138.  Reynolds  v*  Smith, 
2  Brown,  257. 

So  where  a  penalty  is  given  by  statute,  recoverable  in  a  civil  action.  Pea- 
body  V.  Hayt,  10  M^ss.  Rep.  36. 

So  where  a  new  remedy,  or  new  cause  of  action  is  given  by  statute,  the 
plaintiff  mast  bring  himself  within  it.    Lowden  v.  Moses,  1  M^Cord,  121.  | 

So,  in  quare  impedit  by  the  king  founded  on  the  st.  31  El.  6.  for  simony. 
Somb.  Lut.  1089. 

So,  in  guare  impedit  by  the  university  on  the  st.  3  Jac.  5.  for  the  benefice 
of  a  recusant,  the  plaintiiTmust  aver  that  the  pation  was  a  recusant  convict* 
R.  10  Co.  58.  a. 

So,  in  an  action  on  the  st.  7  Ed.  6,  7.  against  buying  wood,  coaK&c*  in 
London,  Westminster,  or  suburbs,  and  selling  again  unless  by  retail,  if  the 
plaintifT alleges  that  the  defendant  bought  at  Whitcchapel,  &c.  he  ought  to 
aver  that  Whitechapel  is  within  the  suburbs.     Litt.  1G2. 

If  a  man  entitles  himself  by  a  lease,  which  by  a  proviso  in  a  statute  will 
be  good,  if  the  ancient  rent  be  reserved  ;  he  ought  to  show  that  [*]a*  rent 
was  reserved,  and  aver  it  to  be  the  ancierit  rent.     R.  PI.  Com.  105.  b. 

If,  on  an  action  onthest.  14  H.  8.  5.  for  practisiing  physic  within  seven 
miles  of  London  without  a  license,  he  alleges  practice  at  Westminster,  and 
does  not  say  that  it  was  within  seven  miles  of  Loudon,  it  is  bad.  R.  4  Mod. 
47. 

If  an  indictment  be  for  taking  toll  above  the  rate  appointed  by  a  statute, 
it  must  be  averred  that  it  was  in  a  market  town.     2  Rol.  248. 

So,  in  all  cases  where  any  circumstances  are  required  by  the  purview  of 
an  act  to  make  it  good,  they  ought  to  be  averred  ;  as,  where  the  st.  1  R.  3. 
1.  makes  a  feotfment,  &c.  by  cestui  que  use  of  full  age,  sane,  and  at    large, 
&c.  good ;  he,  who  pleads  a  feoffment  by  cestui  que  use,  ought  to  aver  that 
he  was  sane,  of  full  age,  and  at  large.     PI.  Com.  376.  b. 

If  a  man  pleads  a  license  by  three  justices  of  the  peace  at  sessions,  to  be 
a  jobber,  &c.  he  ought  to  aver  (hat  he  is  a  householder,  i.c,  which  id  nrqui* 
site  by1he  st.  5  El.  (2.  in  him  who  takes  such  license.     K.  Sav.  58, 


Bo,  lAefB  die  st.  25  6. 8.  c«  51.  s.  2t.  relative  to  persons  license  to  let  post« 
liorBes,  requires  that  the  account  directed  to  be  oiren  in  by  them  shall  contain  tha 
number  <^  horses  and  mfles,  and  the  names  of  the  drivers,  but  inflicts  no  penalty 
/or  not  inserting  the  amount  of  the  duties  received  hy  the  post-master  ;  if  the  de^* 
duatioa  in  an  action  on  that  statute  only  charge  that  the  defendant  made  false  ao>* 
counts  by  not  inserting  the  amount  of  the  duties  received,  without  alleging  then 
to  be  fiklse  in  the  particulars  mentioned  by  the  statute,  judgment  shall  Iw  arrested 
after  verdict.     3  T.  R.  636.     Vide  supra^  (C  50.) 

So,  if  a  plaintiff  declares  upon  an  agreement  in  writing,  which  refers  to  a 
case  to  be  stated  and  signed  by  both  parties,  he  ought  to  show  the  case  stated^ 
and  then  aver  that  that  and  the  case  in  the  declaration  are  the  same ;  for  it  is 
not  sufficient  to  say  that  he  agreed  in  such  a  manner,  and  that  both  boun^ 
themselves  in  pignoratione prctdict.     R.  Lut*  489. 

So,  if  a  condition  be^  that  a  lessee  shall  not  oust  the  tenants  of  a  manof, 
who  do  their  duty,  it  is  not  sufficient  to  say  that  he  ousted  A.,  a  tenant  of  ths 
manor  who  did  his  duty  ;  but  he  ought  to  aver  in  fact  that  A.  was  tenant  and 
alwajv  did  his  doty.     R«  1  Leo.  246. 

If  a  promise  be  to  save  harmless  for  beasts  delivered  out  of  the  pound,  h^ 
ought  to  aver  that  he  delivered  them,  and  it  is  notsufljcient  to  say  thatA« 
recovered  against  bim  in  parco  fracio pro  dtlibtratione.     Skin.  141. 

So,  the  case  ought  to  be  averred  agreeable  to  the  statute  :  as,  if  the  st.  28 
£1.  be  pleaded,  which  enacts ,  that  a  recusant  shall  be  convict,  if  he  render 
not  himself  before  the  neit  sessions  ;  if  it  be  pleaded  that  he  did  not  render 
himself  at  the  next  sessions,  it  will  be  bad*     3  Lev«  333« 

So,  io  all  cases  where  there  is  a  variance  of  the  description  o(  a  thing  ot 
person,  there  ought  to  beanaverment  that  it  is  the  same  :  as  in  an  information 
for  an  intrusion  into  lands  in  N.  Dale,  if  the  defendant  pleads  a  grant  to  him 
of  lands  in  S.  Dale,  he  ought  to  aver  that  they  are  the  same.     Sav.  48. 

if  the  license  of  alienation  be  for  a  rectory,  and  twenty  acres  of  land 
[*]and  the  fine  be  of  a  messuage,  and  twenty  acres  of  land  in  process  fot 
aliening  without  license,  it  ought  to  be  averred  that  the  messuage  is  parcel^ 
of  the  Teclory.    Sav.  1 4. 

In  an  inferior  court  the  declaration  must  allege  that  the  money  was  had  and  re^ 
\SBived  vntidn  the  jurisdiction,  as  well  as  that  the  defendant  pronused  to  pay  withia 
St.     1  T»  R.  161. 

And  where  one  count  of  a  declaration  in  an  inferior  court  is  not  laid  within  ths< 
jurisdiction  of  that  court,  and  the  damages  are  given  generally,  the  objectioti  is  f»^ 
fiti  on  a  writ  of  error,  altiliough  there  be  another  good  count.     Ibid* 

If  in  assumpsit  for  50/.  for  oaks  sold,  the  defendant  pleads  a  contract  for 
oaks  by  indenture,  he  ought  to  aver  that  they  are  the  same  oaks.     Sav.  17. 

On  a  quo  v;arranto  for  having  a  part  within  the  metes  and  regard  of  a  for- 
est; if  the  defendant  prescribes  for  a  park  infra  mctas^  it  is  not  sufficient 
without  averring  that  it  was  infra  regard,  of  the  forest  also.     Bridg*  25. 

So  if  the  executor  of  H.  de  B.  be  sued,  and  he  pleads  a  judgment  against 
him  as  executor  of  H.  dt  C.,  he  ought  to  aver  that  H.  de  C.  is  thp  same  per- 
son.    R.  Sav.  92. 

If  A.  assumes  to  deliver  to  B.  a  parcel  of  gum,  then  upon  the  sea,  to  b« 
imported,  being  of  the  same  value  as  other  gum  before  delivered  j  it  must  be 
alleged  that  it  was  the  gum  on  the  sea,  &c.     R.  2  Cro.  236. 

So,  if  the  thing  be  averred  is  repugnant  in  words,  but  not  in  truths  it  ought 
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the  name  of  B.  as  well  as  A.,  and  then  it  may  be  averred  to  be  the  same 
land.     Say.  38. 

(C  77.)  By  what  words  an  averment  shall  be. 

An  averment  need  not  be  in  express  words,  et  A.  in  facta  dicit  ;  for  licei 
is  a  sufficient  word.  R.  2  Cro.  383.  PL  Com.  125,  126.  R.  3  Lev.  67» 
Vide  ante,  (C.  67.)     Post,  (2  V  2.) 

Op,  pro  eo  quod.     R.  I  Sand.  117.     Semb.  2  Vent.  278.     R.  1  Lev.  194. 

Et  quia,  ire.     Co.  Ent.  122.  b.     1  Lev.  194. 

Quod  vendidit  warrantizando  IS  di  sufficient  averment  that  he  warranted. 
Sal.  686. 

Or,  that  he  icm^ndei  prof erendo  satisfactionem  is  a  sufficient  averment  of 

a  tender.     R.  Sal.  686. 

So,  any  words  which  imply  such  a  matter  to  be  so,  are  sufficient ;  as,  if  it 
be  pleaded,  that  A.  was  seised,  and  that  obiit,  and  the  land  descended  to  B., 
as  his  son  and  heir ;  this  is  a  sufficient  averment  that  he  died  seised,  though 
it  be  not  said  sic  inde  seisit.  obiit ;  for  otherwise  it  could  not  descend  to  B. 
as  his  heir.     R.  Lut.  1 1 72. 

So,  in  an  information  for  writing  and  publishing  a  libel  "  of  and  concerning  the 
kinff's  government,  and  the  employment  of  his  troops,'*  (setting  forth  tlie  libel  ver- 
baitmy)  the  words  ^*  of  and  concerning''  are  a  sufficient  introduction  of  the  matter 
eontained  in  the  libel,  and  a  sufficient  averment  that  it  was  written  '^  of  and  concem« 
iiag  the  king's  government,  and  the  employment  of  his  troops."    Cowp.  672. 

[*]So,  a  complaint  having  been  made  ore  tenu$  by  a  solicitor,  before  the  chaaoeU 
lor,  in  the  court  of  chanceiy,  of  an  arrest  in  returning  home  after  the  hearing  of  a 
cause;  the  indictment  stating,  that  '*  at  and  upon  the  hearing  of  the  said  compiaiiii'* 
the  defendant  deposed,  &c.  is  a  sufficient  averment  that  the  complaint  was  heard* 
I  T.  R.  70. 

So,  presentat.  fuit^  that  he  did  a  trespass ;  though  it  be  not  expressly  aver- 
rejj  that  be  did  it.     Semb.  2  Cro.  582. 

Quod  scribi  et  ingros  sari  fecit  indenluramj  per  quam  mentionat.  quod  demi* 
ait^  ^c.  quam  sigillavit  et  deiiberavit  utfact.  suum  virtute  cujus  fuxi  posseshio-* 
natus  ;  though  it  be  not  expressly  said,  quod  demisit.     R.  2  Jon.  24. 

IndenturajMt.  between  lessor  and  lessee,  whereby  lessee  convenit  et  agrewii  ta 

y  tiie  rent,  is  a  sufficient  averment  of  a  sealing  by  him.     Atkinson  v.  Coatswoith, 
•  8  G.     Str.  512. 

That  by  the  custom  of  Loudon,  they  hold  pleas  of  debt,  arising  within  the 
city,  and  that  he  levied  a  plaint  according  to  the  custom,  is  a  sufbcient  aver« 
ment,  that  the  debt,  for  which  the  plaint  was  levied,  arose  within  the  city. 
R.  Vau.  92. 

That  he  paid  a  debt  of  his  intestate,  and  took  a  term  in  satisfaction,  im- 
ports that  he  paid  it  with  his  own  money.     R.  1  Lev.  Jo4. 

That  by  refusing  a  poWperdidil  officium^  imports  that  he  had  a  majority,  if 
the  poll  bad  been  taken.     R.  2  Lev.  50. 

An  avowry  by  a  husband  seised  in  right  of  his  wife,  for  rent  arciro  exis- 
ten.j  is  a  sufficient  averment  of  the  life  of  the  wife.  R.  on  a  special  demur- 
rer.    2  Lev.  88.     Vide  ante,  (C  67.) 

So,  if  a  covenant  be  to  make  a  surrender  of  a  copyhold,  and  he  says,  quod 
sursum  reddidit  tm  two  tenants  according  to  the  custom,  it  is  sufficient,  with- 
out showingjthe  custom.     R.  1  Mod.  6]. 

If  the  matter  be  to  be  determined  by  the  groom  porter :  an  averment,  that 
he  adjudged  tVi  casu pmdict.,  is  sufficient.     R.  Lut.  488. 

[*88] 
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In  debt  against  an  executor  for  10/.,  which  injuste  detinet  ;  it  is  a  suffi- 
cicnt  averment  (hat  the  testator  did  not  pay.     1  Vent.  1 36. 

So,  m  debt  against  A.  on  articles,  that  he  or  B.  would  pay,  for  10/.  which 
A.  injustt  detinet;  if  B.  sealed,  it  is  a  sufficient  averment  that  B.  did  not 
pay.    R.1  Vent.  136. 

So,  quod  A.  seisUtis  de  manerio  unde  predict,  messuagium  fuit  parcelL  a 
Umpore  cujusj  &c.  levied  a  fine,  is  an  averment,  that  it  was  parcel  at  the  time 
of  the  fine*     1  Leo.  75. 

That  A.  demised  to  B.  who  entered,  and  being  possessed  revertiont  eidem 
A.  spectan.^  &c.,  is  a  sufficient  averment,  that  A.  has  the  reversion.  R«  1 
Sal.  1 3. 

If  a  custom  be  alleged  for  tenants  to  erect  stalls  in  a  market,  it  is  a  suffi- 
cient averment,  that  the  market  is  within  the  manor.     R.  3  Lev.  190. 

If  breach  be,  that  the  defendant  did  not  cover  with  lead,  according  to  the 
rules  prescribed  by  the  statute  for  the  rebuilding  of  London  ;  it  is  an  aver- 
ment, that  the  statute  does  require  it.     R.  2  Lev.  85. 

That  he  entered,  without  saying,  by  night  or  by  day,  is  sufficient  if  he 
say-s  he  ^otered  /awfully.     2  Mad.  Ca.  320. 

On  an  agreement  to  ride  absque  flagello  vel  bactdo  vel  aliia  amUs ;  absque  JlageU 
lo  et  baculo^  vel  aliis  armis^  it  ia  good.  Burgess  v.  Bracher,  P.  10  G.  2  Ld# 
Ba^.  1366.     Str.  594. 

f*J(C78.)  When  an  averment  is  not  necessary: — Of  matter 

apparent  to,  or  presumed  by,  the  court. 

But  a  matter  apparent  to  the  court  need  not  be  averred  :  as,  if  a  man 
shows  that  his  tenant  aliened  in  fee  to  a  dean  and  chapter,  and  that  he  as 
lord  entered  within  a  year,  he  need  not  aver,  that  such  alienation  is  mort- 
main.    PL  Com.  81.  a. 

bo,  an  action  on  the  st.  32  H.  8.  9.  of  maintenance,  it  need  not  be  aver- 
red, that  the  thing  bought  was  a  pretended  right,  &c.     Semb.  PI.  Com.  81» 

In  case,  for  &Isely  and  maliciously  suing  out  commission  of  bankrupt  against 
plamtiff,  H  is  n(^  necessary  to  aver  Uiat  plaintiff  never  committed  an  act  of  bank- 
nsplcj.     CbapmfiB  v.  Pickersgill,  M.  3  G.  3.     2  Wils.  146. 

PnvSege  of  peerage  will  be  noticed  without  pleading.     Lofll,  49. 

In  pleading,  if  the  knowledge  of  a  state  of  things,  which,  if  existing,  favour  one 
party,  lies  rather  with  him  than  his  adversary,  their  non-existence  will  be  presumed, 
QDtii  he  avers  that  they  do  exist.     4  M.  &  S.  120. 

In  pleading,  if  the  one  party  has,  by  his  conduct  admitted  the  existence  of  a  par* 
ticolar  state  of  things  necessary  to  the  suppoit  of  his  adversary's  claim  or  defence, 
and  it  also  lies  peculiarly  in  the  knowledge  of  such  party  rather  than  his  adversary, 
whether  or  not  they  do  exist,  their  existence  will  be  taken  for  granted,  until  he  avers 
to  the  contraiy.     Ibid. 

The  presumptions  are,  that  every  man  contorms  to  the  law.  Therefore,  ecclesi- 
Bstics  need  not  prove  that  they  have  read  the  thirty-nine  ^articles,  or  the  like,  until  a 
presumption  to  the  contrary  has  been  raised.     2  Blk.  851. 

In  a  declaration  for  defaming  a  candidate  to  serve  in  parliament,  the  writ  need  not 
be  statedl.     1  N.  R.  47. 

Covenant  on  a  charter-party  by  tlie  owner  against  the  freighter.  The  covenants 
«i  the  defendant's  part  were,  that  they  should  load  a  full  cargo.  No  claim  for  short 
tonnage  was  to  be  admitted,  or  allowance  made  for  the  same  by  the  defendant  un- 
certified by  defendant's  president,  &c.  which  president  should  give,  if  reasona- 
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not  av«rruig  «iick  istirveyt  bad  been  made,  &c.  judgment  for  (he  plaintiff  For  bfL 
averring  a  request  and  refusal  by  the  company's  president  to  grant  certificate^  and 
baviug  thus  shown  that  it  was  impossible  through  the  default  and  neglect  of  Uiose 
persons,  to  perform  that  which  may  be  assumed  to  be  a  condition  precedent,  that 
was  equal  to  performance.  That  thus  a  right  of  action  for  compensation  lor  abort 
tonnoge  being  once  vested  in  the  plaintiff,  it  could  only  be  divested  by  a  subsequent 
non-feasance,  namely,  neglecting  to  procure  a  survey  ;  and  if  the  &ct  was  so,  it  was 
Ibr  the  defendant  to  plead  it.  It  was  a  circumstance  which  was  to  defeat  the  pUun- 
tiff's  right  of  action  once  vested,  and  was  therefore  in  its  nature  matter  of  defence. 
1  T.  R.  638. 

On  demurrer  to  a  declaration  on  a  bail  bond,  for  a  contempt,  the  coutt  will  not 
presume  the  plaintiff  had  no  authority  to  take  bail ;  but  some  case  must  be  made 
jjpon  the  pleadings.     2  Blk«  955. 

Where  a  bailee  undertakes  to  procure  a  qualification,  without  which  the  property 
ivould  be  liable  to  seizure,  if  afterwards  seized,  >as  for  want  of  qualification,  the  proof 
that  he  was  qualified  3ies  upon  the  bailee  ;  and  it  is  sufficient,  in  an  action  against 
him  for  the  loss,  to  aver  generally  that  they  were  seized  as  forfeited  for  the  particxir 
lar  case,    7  T.  R.  171, 

[♦](C  79.)  An  averment  of  that,  which  a{>pears  otherwise  to  the 

court,  does  not  avail. 

And  if  a  man  avers  contrary  to  that  which  appears  to  the  court,  it  is  of  no 
avail,  but  shall  be  rejected  ;  as,  if  a  man  avers  that  land  is  appurtenant  to  a 
messuage,  which  cannot  be  by  law.     R.  PI.  Com.  170.  b. 

If  an  obligation  be  in  200/.  penalty,  for  the  payment  of  104/.;  plea,  that 
the  plaintiff  released  the  said  obligation  by  the  name  of  an  obligation  of  200/. 
for  the  payment  of  100/.  and  that  no  other  obligation  was  given,  is  not  good; 
for  an  obligation  for  the  payment  of  100/-  cannot  be  an  obligation  for  the 
payment  of  104/.,  and  the  averment  that  he  released  the  said  obligation  can- 
pot  avail.     R.  Al.  71. 

If  the  king  by  patent  grants  lands  in  A.  and  B.,  and  to  an  information  for 
an  intrusion  into  lands  in  C.  and  D.,  this  grant  is  pleaded,  with  an  averment 
that  they  are  the  same  lands,  it  is  bad  ;  for  it  is  impossible  that  land  in  ou^ 
yill  should  be  the  same  with  land  in  another  vill.     R,  Sav.  38. 

Where  two  judgments  refer  to  the  same  day,  the  priority  of  one  caimot  be  aveircd. 

}  T,  R*  117« 

(C  80.)  Matter  ex  abundantu 

Nar  matter  surmised  ea?  ahundanli ;  as,  if  the  plaintiff  alleges  n  condition 
subsequent  to  his  estate,  he  heed  not  aver  performance  ;  for  the  all^ation 
was,  e^p  a6Mnc/awl?.     Pl.  Com,  30.  a. 

(C  81.)  Matter  which  comes  properly  from  the  other  side. 

Nor,  matter  in  defeaz^ce  of  tlie  action  ;  for  this  will  come  more  properly 
from  the  other  side  $  as,  in.debt,  on  the  st.  93  H.  6.  14.  against  bailiffs,  for 
Jiot  returning  him  a  burgess,  there  need  not  be  an  averment  that  there  is  no 
mayor,  though  the  statute  says,  that  the  sheriff  shall  send  his  precept  to  the 
mayor,  and  if  there  be  no  mayor,  to  the  bailiffs  ;  for  if  there  be  a  mayor,  it 
phall  be  shown  by  (he  defendants.     R.  Hob.  78. 

So,  where  there  was  a  covenant  in  a  charter-party,  "  that  no  claim  should  be  ad- 
^iitted,  or  allowance  made  for  short  tonnage,  unless  such  short  tonnage  wow  found 
and  made  to  appear  on  the  ship's  arrival,  on  a  survey  to  be  taken  by  four  ahipwrighte 
(0  be  wdifferently  chosen  by  both  pa^es,"  in  an  aqtion  for  skort  Xm^^^  it  is  n^t 
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lOeelNHflyfbrdie  idaioliff  to  aver  that  a  eimrej  was  made,  aad^lK^  mada 

toappetr;  if  such  aiirvey  was  not  taken,  that  is  inatter  of  defence  to  be  taken  advan^ 
taige  cf Ibj  (he  defendant*     1  Teim  Rep.  645.    < 

Id  trespass  quart  canem^  viz.  a  bloodhound,  ctpit^  it  need  not  be  averred 
thRtthe  plaintiff  can  expend  AQs.per  ann*     12  H.  8.  3. 

Ifa  breach  of  covenant  be  assigned  in  palling  down  a  hoase,  it  need  not  be 
averred  that  this  was  not  a  house  allowed  to  be  pulled  down.     R.  1  Leo.  18. 

If  the  defendant  in  trespass  justifies  entry  bj  process  on  a  homint  repiegu 
sttdo,  to  do  execution,  be  need  not  say,  that  the  man  to  be  replevied  was  not 
taker  by  the  command  of  the  chief  justice,  &c.      Semb.  Lut.   1 433,  4. 

In  false  imprisonment,  it  is  sufficient  to  say  that  he  took  him  by  force  of  a 
capias^  without  saying  how  it  was  returned,     PL  Com.  16.  b* 

[*11f  a  man  pleads  a  fine,  it  is  not  necessary  to  show,  that  the  person 
bsrred  by  nonclaim  was  sane,  of  full  age,  Sic. ;  for  this  shall  come  from  the 
other  aide,  not  being  put  in  the  purview  of  the  act,  but  as  an  exception. 
P\.  Com.  376.  a. 

Soy  if  he  pleads,  that  such  an  one,  being  seised  mUe  his  will,  he  need  not 
say,  Oiat  be  was  of  full  age,  &c.     PI.  Com.  376. 

Or,  that  tenant  in  tail  demised,  he  need  not  say,  that  he  was  of  full  age, 
though  this  is  requisite  to  his  making  a  lease  by  the  st.  32.  H.  8.  28.  1 
Leo.  76  • 

(C82.)  Inducement. 

Kor,  matter,  which  is  only  inducement ;  as,  in  an  action  upon  the  case  for 
an  escape  upon  a  capias  utlagalum^  in  the  recital  of  the  outlawry  in  the  de- 
claration, it  need  not  be  averred  hy  proul  palet  per  recordum.  Lut.  111.  R. 
5  Mod.  9,  10.  and  is  now  aided  by  the  st.  4  &  5  Ann.  16. 

Yet  some  precedents  do  it.     Lut.  111. 

So,  in  escape  after  a  commitnoent  in  execution  on  a  judgment,  it  will  be  good 
without  such  averment.     R.  on  general  demurrer.     Sal.  565. 

(C  83.)  An  immaterial  thing. 

Soy  a  description,  not  material,  need  not  be  averred  ;  as,  if  a  man  makes 
title  by  prescription  to  aportion  of  tithes,  and  that  the  tithes  came  to  the  king, 
who  granted  them  by  the  name  of  all  tithes,  part  of  the  demesnes  of  the  arch- 
bishep,  &c.  and  in  the  tenure  of  B.,  it  need  not  be  averred,  that  they  were 
part  of  the  demesnes,  or  in  the  tenure  of  B.,  for  the  tithes  are  otherwise  de- 
scribed and  ascertained,  and  whether  it  be  true  or  false,  the  grant  will  be 
good.     R.  Dy.  87.  b. 

(C  84.)  Conclusion  of  a  declaration. 

A  declaration  generally  ought  to  conclude  ad  damnum  of  the  plaintiff. 

Bat  in  an  action  by  a  prior  and  his  brethren,  ad  damnum  ipsius]  prior. ^ 
H  sufficient.     Tb.  Dig*  1. 10.  c.  25. 

Or,  ad  damnum  ip$orftm.     Ibid. 

So,  in  an  action  by  husband  and  wife  for  battery,  jjc.  of  the  wife,  ad  dam- 
num ipsorum^  is  good.     Ibid.     Vide  post,  (2  A  1 .) 

Yet,  in  trespass,  quod  clausum /regit  et  bo)ia  B.  ibidem  cepit  ad  damn,  ipso- 
nan,  is  bad.     R*  2  Mod.  Ca.  370. 

If  an  action  for  penalties  brought  by  the  fanner  of  the  tax,  on  27  Geo.  3.  c.   26. 
(by  wUch  the  M^es  on  post-horses,  leviable  u&de/  25  Geo.  3.c.  51.  wer^transfened 
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Am»  ^  himio  <iie  fomen  of  the  taai,)  &o  o fimee  tnirf  be  laid  te  hasm 
oo^n^^ndi  intent  to  defreud  the  fumer  and  nottheking*    d  T.  R*  682. 

If  in  the  conclusion  of  a  declaration,  the  plaintiff  claims  more  or  less  th«tt 
his  doe*  it  is  bad,  generally ;  as,  in  debt  on  a  bond  for  forty  pounds,  if  the 
dcclaratiou  concludes  his  demand  for  forty  marks,  it  is  bad,  if  he  does  not 
cbpir  how  the  residae  is  discharged.     Per  Cur.  48  Ed.  3.  3.  a.     Vide  poeti 

(i  W.  TO 

S^  in  debt  for  rent,  for  one  year  and  a  half  on  a  lease,  rendering  74/.  per 
mm^  if  he  concludes  bis  demand  for  100/.,  it  is  bad,  without  saying  how  the 
i^due  is  satisfied.     Semb.  2  Lev.  4.     R.  Cro.  Car.  1 87. 

t*lSo,  if  the  plaintiff  avows  for  1 0s.  per  ann*  on  a  lease,  rendering  51.  per 
IKHH.  It  is  bad,  without  saying  how  the  residue  is  discharged.  20  Ed.  4.  2.  a. 
R.  Cro.  Car.  104.     R.  Hut.  96. 

So,  in  debt  for  6/.  14*.  2d.  if  the  plaintiff  declares  on  several  contracts, 
that  one  for  3/.  10s.  6rf.  the  other  for  3/.  35.  5d.  and  has  a  verdict  and  judg- 
ment for  the  whole,  it  is  error ;  for  the  judgment  is  for  3d.  more  than  is  due. 
R.  Mo.  298.     Cont.  Cro.  El.  22.     R.  Yel.  5. 

So,  if  the  plaintiff  has  judgment  for  more  damages  than  are  alleged  in  his 
declaration,  it  is  error.     R.  I  Bui.  49. 

But,  if  it  may  be  rejected  as  surplusage,  it  is  good  ;  as,  in  debt  for  10/.,  if 
the  plaintiff  declares  on  a  contract  for  10/.  for  a  horse,  and  for  5l.  for  a  cow, 
and  (lie  defendant  pleads  to  the  10/.  nil  c/e&t/,  and  a  verdict  and  judgment  be 
thereupon,  it  is  good,  for  one  contract  answers  to  the  plaint,  and  the  other 
shall  be  rejected  as  surplusage.     R.  Yel.  5. 

So,  if  it  be  only  a  miscasting,  it  will  not  hurt ;  as  in  an  action  on  the  stat. 
S  Ed.  6.  13.,  for  no  setting  out  his  tithes,  if  the  plaintiff  shows  that  the  tithes 
were  of  the  value  of  so  much  per  acre  in  (olo  attingen.  ad  11/.  per  quod  actio 
acerevil  ad  habend.^  for  the  treble  value  of  33/.  where  it  is  miscast  for  1 1  /•  2j. 
and  the  treble  value  33/.  G^^.,  it  is  good;  for  the  demand  is  not  for  a  sum  cer- 
tain, but  ought  to  be  given  by  (he  jury.     R.  2  Cro.  499. 

So,  in  assumpsit  for  200  weight  of  prunes  at  19*.  per  cent,  in  toto  attingen^ 
ad.  180/.  where  it  shoulii  bo  more  and  the  jury  gives  100/.  damages,  such 
miscasting  does  not  hurt.  R.  cont.  by  ail  in  C.  B.  and  Exch.  2  Cro.  247. 
R.  ace.  Hob.  89.     R.  2  Cro.  569. 

So,  in  assumpsit,  where  there  are  several  counts  for  several  sums  qucsattin" 
gunt  ad  52/.,  which  is  more  than  the  total  of  the  sums ;  this  miscasting  docs 
not  prejudice,  if  the  jury  give  less  in  damages  than  the  total.  R.  Latch. 
175.    R.  Poph.  209.     R.  2  Lev.  58. 

So,  in  covenant,  assumpsit,  <kc.  if  the  plaintiff  demands  more  or  less  than 
ii  due,  it  does  not  prejudice.     Scmb.  2  Lev.  57.     Vide  post,  (2  V  2.) 

So,  in  debt  for  100/.,  if  the  pliiintifF  declares  on  particular  sums  due  which 
oxcccd  100/.,  and  the  defendant  does  not  demur,  but  there  is  a  verdict  for 
the  plaintiff;  if  he  releases  all  above  100/.,  he  sliall  have  judgment  for 
iOoL     R.  5  Mod.  214. 

Ho,  if  the  declaration  be,  ad  damnum  40/.,  where  the  writ  was  only  20/«, 
If  the  verdict  finds  less  damages  than  the  writ,  it  is  good.     R.  2  Cro.  629. 

So,  if  it  finds  greater  damages,  and  the  plaintiO'  remittil  damna  /  for  he 
•bull  nbt  have  more  damages  than  are  in  the  writ.     R.  2  Cro.  128. 

In  alleging  special  damage,  it  is  sufficient  to  state,  that  by  reason  of  the  prNniseB, 
lh«  cr/onequences  happened.  The  particular  manner  in  which  they  were  produced 
ill  nuiiier  of  evidence.     1  T.  R«  508. 

^  In  Action  founded  in  tort,  anallegation  of  special  damage  is  uonecesaary ;  but 
M^itfte  tlMi  law  does  not  necessarily  imply  such  damage,  it  must  be  averred. 
jitufttmkfiv.  Baldwin,  1  Conn.  Rep.  313.  y 

If  tlis  oatuft  of  the  c«s#  precludes  a  very  drcumstantial  acconnl  ffftbo  tpecU 


dunASd  sustained,  less  certainty  in  describing  it  will  be  required,  and  so  much  as  the 
gubject  matter  allows  will  suffice,  for  lex  non  cogit  ad  mpossihUia.  Therefore, 
where  the  plaintiff  declared  that  he  was  a  dissenting  minister,  employed  to  preach  at 
i^cerfUD  chapel,  and  that,  in  consequence  of  the  defendant's  defemation,  persons  fre- 
^tng  the  chapel  had  refused  to  let  him  preach  there,  and  had  discontinued  giving 
jib  the  profits  which  they  [^Jusually  had,  and  otherwise  would  have  bestowed,  not 
ititii^  who  those  persons  were  ;  upon  a  motion  to  arrest  the  judgment  for  this  omia- 
lioQ,  the  dedaration  was  held  good  inasmuch  as  it  was  impossible  for  the  plaintiff  to 
wseitaHi  of  what  individuals  the  congregation  was  composed,  it  being  a  Dumerous^ 
fluctuating,  and  uncertain  body  of  men.     8  T.  R.  130. 

(C  86.)  When  a  declaration  shall  be  aided  : — By  the  bar. 

Sometimes  a  defect  in  a  count  or  declaration  shall  be  aided  by  the  defeo* 
dauOs  bar;  as,  if  the  plaintiff,  in  assumpsit  to  perform  an  award,  does  not 
ihow  special  performance  on  his  part,  and  the  defendant  does  not  demur, 
but  pleads,  no  such  award,  he  waives  the  other  matter,  and  cannot  after- 
wards take  advantage  of  this  defect  in  the  declaration.  R.  Cro.  Car.  385* 
R.  Lut.  253*     Vide  post,  (E  37.) 

So,  if  in  an  action  for  an  escape  by  an  administrator  durante  mitiw  atata 
of  an  executor,  it  is  not  averred  that  the  executor  is  within  the  age  of  sev- 
enteen years,  if  Che  defendant  pleads  a  removal  by  habeas  corpus^ 
which  is  the  same  escape,  he  shall  not  take  exception  to  the  want  of  aver* 
ment;  for  he  admits  that  the  plaintiff  has  authority  to  sue.  R»  Lut« 
633.  a. 

So^  in  debt  for  rent,  if  the  plaintiff  does  not  show  any  place  where  the 
lease  was  made,  if  the  defendant,  by  his  plea,  admits  the  lease,  the  decla* 
ration  is  aided.     R.  Hob.  83.  R.  2  Cro.  C82.     R.  2  RoK  66.  2  Cro.  125. 

So,  in  covenant,  if  the  defendant  pleads  non  est  factum^  this  aids  a  breach 
badly  assigned  ;  for  the  defendant  ada)its.the  breach,  if  it  was  his  deed.  R* 
2  Cro.  370. 

So,  in  an  action  for  rent,  without  saying  how  much  is  due,  or  on  what 
coTklract,  if  the  defendant  pleads  payment,  he  cannot  afterwards  except  to 
the  uncertainty  of  the  declaration.     R.  2  Cro*  668. 

So^  in  debt  on  a  bond,  if  the  defendant  demands  oyer,  and  pleads  payment* 
R.  Cro.  Car.  209. 

So,  in  an  action  for  words  for  saying,  you  are  foresworn,  without  saying 
in  what  court,  if  the  defendant  justities,  for  that  he  took  a  false  oath  at  the 
sessions.     R.  Cro.  Car.  288. 

So,  in  debt  for  an  escape  on  a  commitment  in  execution,  without  saying 
prout  patet per  record.^  if  the  defendant  pleads  a  license  from  the  plaintiff^ 
for  he  admits  the  commitment.     R.  3  Lev.  393. 

So,  in  trespass,  quare  pultos  cepit^  without  an  anglice^  if  the  defendant 
justifies,  he  aids  the  uncertainty.     R.  Lut.  1492. 

In  trespass,  ^ptare  100  eataroctas,  vocat,  wears,  autfensur,  prosiramt^  if  defen* 
dsnt  justifies  in  the  words  of  the  declaration ;  the  plea  taking  notice  that  wear  and 
fence  are  the  same  thing,  makes  the  declaration  good.  Luke  v.  Helmer,  T.  12  G* 
Fort  377. 

In  assumpsit^  to  pay  when  he  receives  money,  without  alleging  the  time 
vfaen,  or  from  whom,  it  will  be  aided  by  the  plea  of  non  assumpsit*  R« 
iMod.  169. 

In  an  action  for  disturbing  him  in  his  way,  without  showing  the  vill  or 
county,  where  the  close  to  which,  &c.  lies,  if  the  dorendani  pleads  not  guil- 
t^,  it  ia  good  i  for  then,  the  obstruction  only  u  material.     R.  Nov,  9. 

(;'93l 
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Id  debt  for  rent,  where  the  plaintiff  does  not  show  where  the  lease  was 
made,  if  the  defendant  pleads  nil  debet.     R.  2.  Cro.  125. 

[*]So,  if  the  count  wants  time,  place,  or  other  circumstanceB,  it  may  he 
aided  by  the  bar.     R.  8  Co.  120.  b.     Vide  supra. 

As,  if  the  count  wants  the  time  or  place  of  the  adjudication  upon  which 
it  is  founded,  when  it  is  confessed  by  the  bar.     R.  Lut.  487. 

If  a  bond  be  alleged  in  a  count,  and  it  is  not  said  where  it  was  made, 
and  the  defendant  pleads  per  duress  apud  B.,  for  he  admits  the  bond  was 
made.     Dy.  15.  a.  ^ 

In  auare  impedit,  if  declaration  does  not  aver  next  turn  to  be  plaintiff'Sf  yet  it  is 
belpea  by  defendant's  pleading  over.  Bishop  of  London  v.  Mercers'  Company, 
H.  6  6.  2.     Str.  925. 

And  it  is  a  general  rule  that,  when  the  defendant  has  pleaded  over,  he  cannot  af- 
terwards  object  to  want  of  form  in  the  declaration.     8  Wils.  297. 

But,  if  the  count  be  defective  in  substance,  the  bar  cannot  make  it  good. 
D.  8  Co.  120.  b. 

As  in  an  action  for  words,  thy  father,  &c.  without  saying  the  plaintiff  was 
present,  or  that  the  speaking  was  to  him ;  though  the  defendant  justifieSf 
and  thereby  acknowledges  the  words,  this  does  not  aid  the  declaration.  R. 
Cro.  El.  416. 

So,  if  an  avowry,  which  is  in  the  nature  of  a  count,  shows  a  grant  of  a 
rent. for  life  out  of  an  estate  for  years  :  though  the  plaintiff  in  his  bar  shows 
that  the  grant  was  also  out  of  a  freehold,  it  does  not  aid  the  avowry.  R. 
7  Co.  25.  a. 

So,  if  the  defendant  pleads,  as  to  all,  except  a  particular  part,  not  guiltv, 
and  as  to  that  part  justifies,  matter  confessed  by  the  justification  does  not  aid 
a  defect  in  the  other  plea ;  for  they  are  quasi  distinct  pleas.  R.  2  Cro.  87. 
I  And  so  in  an  action  of  slander  where  the  words  chained  are  insufficient 
to  sustain  the  action,  the  inadequacy  of  the  count  cannot  be  made  good  by 
a  justification  and  confession  of  the  words  in  the  bar.  Petton  v.  Ward, 
3  Uaincs^  Rep.  73. 

In  trespass  qua.  clau.  freg.  by  proprietors  of  common  lands,  the  plea  of 
vkot  guilty  admits  the  existence  of  the  proprietors  as  mentioned  in  the  writ. 
Proprietors  of  the  Kennebeck  Purchase  v.  Call,  1  Mass.  Rep.  485. 

And  a  special  plea  admits  all  the  facts  to  be  true,  which  are  well  pleaded^ 
except  the  one  put  in  issue.  Thus,  in  an  action  for  dower,  wherein  issae 
was  taken  on  the  demandant's  marriage,  and  the  seisin  of  her  husband,  she 
was  not  held  to  prove  a  demand  of  her  dower,  &c.  Ayer  v«  Spring,  1 0 
Mass.  Rep.  80. 

If  the  performance  of  a  part  of  conditions  precedent  be  not  averred  by 
the  plaintiff,  yet  if  it  appear  from  the  defendant's  plea,  or  by  his  notice  un- 
der the  plea,  that  the  part  in  question  has  been  performed,  the  declaration  rs 
cured.     Zerger  v.  Sailer,  6  Binn.  24.  \ 

(C  86.)  By  the  writ 

.  So,  a  defect  in  a  declaration  may  be  aided  by  the  phintiff's  writ ;  for  in 
C.  B.  the  writ  is  part  of  the  count ;  and  therefore  in  trespass,  vi  et  armis^ 
be  omitted  in  the  count,  but  mentioned  in  the  recital  of  the  writ,  it  is  sufficient. 
R.  Lilt.  1501>.     Vide  ante,  (C  12.)  Cro.  Jac.  636. 

In  battery,  there  was  ijuod  cum  in  the  declaration.     Per  euriamf  {disseni.  For-r 
tescue.)     This  is  aided  by  the  writ ;  which  is,  quare  he  did  the  trespass.     Romm 
V.  Gibbs,  P.  3  G.  2.    Fort.  376.    Vide  2  Wiis.  803.  aoo. 
L*94] 


In  tresptWy  ddclanrtion  for  taking  dung  and  soil  (without  saying  of  pbintiff,)  m 
aided  by  recital  of  the  writ,  in  which  it  appears  it  was  pU^otiflTs  dung  and  soil  ; 
tboc^  there  b  no  original  (if  after  verdict.)  Franklyn  v.  Reeve,  M.  9  G.  2.  Str. 
1<^.  Dubitanie  Hardwicke  C.  J. ;  for  the  writ  contains  no  averment,  but  is  in. 
Cenrogatoiy.  Ei  per  Lee  C.  J.  It  has  not  been  determined  in  B«  R.  that  in  trtn* 
piss  of  d^daralion  ^uod  ewn  is  aided  by  the  writ  Goodright  v.  Hodinon,  M.  12 
Q.  2.     Andr.  282. 

Qifore  cum  in  trespass  helped  by  the  recital  of  the  original  after  verdict '  BameSf 
249. 

(C  87.)  By  verdict. 

So,  if  the  dechration  omits  that  which  was  necessary  to  be  proved,  other* 
wise  the  plaintiff  could  not  recover,  this  shall  be  aided  by  a  verdict  for  the 
plaintiff;  as,  in  assumpsit^  reciting  that  the  defendant  had  sold  to  him  all 
the  furzes  growing  upoa  such  land,  to  be  taken  before  such  a  day,  the  de- 
tendant,  m  consideration,  &c.  promised  that  the  plaintiff  should  not  be  dis- 
turbed in  carrying  them  away ;  he  does  not  [*]3ay  that  he  was  disturbed  be- 
fore sach  day:  yet  this  is  aided  by  the  verdict.  R,  Gro,  Car-  497#  3  T.  R. 
147.     Vide  post,  (E  38-) 

So,  in  debt  for  rent  by  the  grantee  of  a  reversion,  if  attornment  be  not  al- 
leged, yet  it  is  aided  after  verdict  5  for  if  it  was  not  proved,  plaintiff  would 
have  been  nonsuit.     R.  Ray.  487.     3  Jon.  233. 

So,  the  wunt  of  a  place,  where  a  lease  was  made,  is  aided  by  verdicts  R« 
2  Rol.  66.  where  the  issue  was  upon  a  collateral  point,  by  which  the  lease 
is  admitted.     Vide  ante,  (C  85.) 

Ss,  in  an  action  upon  the  case  against  a  sheriff,  if  the  plaintiff  alleges  that 
Ibe  sheriff poiuit  arreslare  A.,  against  whom  a  writ  was  delivered  to  himi 
though  he  does  not  say  that  he  was  in  his  presence,  Szc.  it  shall  be  aided  by 
verdict.     R.  2  Jon.  40. 

In  ease  against  officer  for  removing  goods  taken  in  execution  before  the  landlord 
is  paid  a  ye«fs  rent,  want  of  alleging  notice  of  rent  due  shall  be  aided  by  the  ver« 
diet     Palgiava  v.  Windham,  M.  (5  O.  Str.  212. 

So,  an  aUegatJoD  of  a  right  to  elect  for  200  years  and  more,  is  sufficient  af- 
tef  yerdict,  though  it  is  not  said,  from  time  whereof,  &c.     R.  2  Jon.  145. 

/ffhep/aiatiff  declares  on  an  assumpsit^  against  an  executor,  to  pay  50«« 
when  be  receives  money,  and  avers  that  he  received  money,  without  saying 
that  be  received  50^.  it  will  be  good  after  a  verdict  for  the  plaintiff.  K.  1 
Mod.  169.      . 

In  an  action  upon  the  case  for  not  bringing  goods  sold  to  the  common 
beaniy  it  shall  be  aided  after  verdict,  though  he  does  not  say  that  the  goods 
were  sold  by  weight.     R.  per  three  J.     3  Mod.  1 62.     Carth.  7. 

In  astumpsii,  in  consideration  that  he  assigned  goods  taken  in  execution, 
to  the  defcuidaht,  to  pay  the  plaintiff,  de  et  ex  bonis  predict ^^  all  his  interest 
and  costs,  though  he  does  not  aver,  that  the  defendant  has  raised  the  money 
de  iiex  bcm$y  it  shall  be  aided  after  a  verdict  f5r  the  plaintiff.     R.  She.  308. 

In  rescoKs  of  goods,  without  saying  what  goods,  it  shall  be  aided  by  a  ver- 
dict, which  finds  two  horses.     Ow.  1 23. 

In  assumpsit  by  an  indorser  against  the  drawer,  if  the  declaration  alleges 
that  J3.  paid  the  money  on  the  part  of  the  plaintiff,  without  saying  to  whom, 
after  a  verdict  for  the  plaintiff,  it  shall  be  intended  that  the  payment  was  to 
an  indorsee,  and  not  to  a  stranger.     R.  Carth.  1 30. 

So,  if  an  ejectment  be  for  land  in  A.^  but  by  deed  it  appears  that  the  land 
lies  in  A.  B.,  if  the  verdict  finds  a  demise  o{  tenementa  pr (edict. ^  this  aids  th<s 
♦i^claration.     R-  Yel.  101". 
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In  Waste  upon  a  lease  by  husband  and  wife^  bot  saying  by  deed,  if  it  is  ne- 
cessary to  be  by  deed,  it  shall  be  aided,  if  the  verdict  finds  a  lease  by  them 
by  deed.     Sal.  111. 

So,  in  debt  for  rent  for  three  years  on  a  demise  for  a  year  et  sic  de  armo  in 
annum^  without  saying  that  he  continued  in  possession  for  three  years,  for, 
after  a  verdict,  it  must  be  intended.     R.  1  Sid.  423.  t 

So,  in  ,a$sumpsit  by  an  executor,  if  the  plaintiff  does  not  aver,  no  payment 
to  the  testator,  &c.  it  shall  be  aided.     R.  1  Vent.  119.     R.  Hard.  22 1  • 

Or,  on  an  assumpsit  by  A.  and  B.,  where  the  action  is  brought  [*]again8t 
A.,  the  survivor,  it  the  plaintiff  does  not  aver,  that  B.  did  not  pay.  Per 
Hale,  Hard.  221.  ^ 

So,  in  trover  against  husband  and  wife,  alleging  a  conversion  ad  utum  ip*        7J 
sorum;  if  the  verdict  finds  the  wife  not  guilty,  this  aids  the  declaration.     II. 
Mar.pl.  134. 

So,  in  an  action  for  words  by  both.     R.  1  RoL  781.  1.  50. 

Sq,  in  assumpsit  to  pay  the  costs  in  such  a  suit,  if  the  plaintiff  does  not 
show  how  much  costs,  it  is  aided  after  verdict*     R.  Cro.  El.  276. 

So,  in  covenant  by  an  executor  for  rent  in  the  detinet^  if  he  does  not  sbow^ 
whether  due  before  or  since  the  death  of  the  testator,  it  shall  be  aided  af- 
ter verdict ;  for  being  in  the  dttintt^  it  shall  be  intended  before  his  death. 
R.  1  Sid,  376. 

In  assumpsit  to  pay,  if  the  plaintiff  drains  land  ita  quod,  it  be  dry  aliquo 
tempore  between  such  feasts,  if  the  plaintiff  alleges  that  it  was  dry  aliquo 
tempore^  whereas  it  should  be  toto  tempore^  it  shall  be  aided  after  verdict  for 
the  plaintiff.     Semb.  3  Rol.  246. 1.  30. 

So,  in  assault  and  battery  by  the  husband  and  wife  for  a  battery  of  both,  it 
will  be  aided,  if  the  verdict  finds  the  defendant  guilty  only  of  a  battery  of 
the  wife.     R.  2  Mod.  66.     2  Lev.  101.     Vide  Action,  (G). 

So,  in  trespass  by  them  for  a  battery  of  the  wife  and  taking  the  goods  of 
the  husband^  if  the  defendant  be  founa  not  guilty  as  to  the  goods.     Dub.  1 
Lev.  3.     Per  two  J.  but  two  J.  cont.  Pal.  339. 

lu  assumpsit  for  money  received  by  the  defendant  for  the  plaintiff  to  the 
use  of  the  defendant,  after  verdict  it  will  be  good ;  for  the  words,  to  the  i)se 
of  the  defendant,  being  repugnantj  and  insensible,  shall  be  rejected.  R.  I 
Sal.  24. 

So,  false  Latin  will  be  aided  by  verdict.     2  Mod.  Ca.  380. 

So,  if  the  declaration  shows  a  title  imperfectly,  it  may  be  aided  by  ver- 
dict; as,  if  the  plaintiff  says  that  he  is  tenens  custom,  qui  tenet  tenementa^  ^c. 
parcelL  manerii  per  cop.  rotuior.^  without  saying  ad  voluntatem  domini  ;  it 
shall  l>e  intended  after  verdict  that  he  was  a  copyholder.     R.  1  Sal.  365. 

A  title  defectivelv  set  forth  is  good  after  verdict,  but  not  a  defective  title.  Bolton 
V,  Carlisle,  C.  P.   'M.  S4  Geo.  8.     2  H.  Bl.  261. 

A  verdict  will  aid  an  ambiguity  of  expression,  but  not  the  omission  of  the  gist 
of  the  adioii.     Cowp.  825, 

AtVer  a  verdici,  those  facts  alone  can  be  presumed  to  have  been  proved,  which 
•illier  aie  expressJv  or  implkdiy  alkged#   1  T.  R.  141. 

After  a  veidict,  the  presumplioD  k:,  that  such  parts  of  the  declaration,  without 
pv'^^'of  ^-hidk  the  plaintiff  ou^t  not  to  hava  had  a  verdict,  were  proved  to  the  sa- 
t«>*c*»ii  ot  the  jun-     1  T.  ft.  545.  704. 

Atler  vvidict  ^rirt  »VM*g  shall  be  intended  to  have  been  proved  which  the  allega- 
tioHs  ta'  Ike  lecoid  iti|uii«  to  be  proved ;  but  nolhii^  more.  3  T.  R.  25,  26.  3 
BiiiT«  17:1^ 

A  veittici  wiUcura  a  delect  in  the  mode  of  staling  atitle,  but  not  (Mie  in  the  title 
il*t-U:     4  T.  It  4^^    *  *«^»  1^*^*    ^>^'  ^^^ 
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If  comte  are  misjoioed^^thus,  six  in  torf,  and  four  in  asswnptti,  and  the  verdict  be 

ceiroD  those  counts  only,  which  are  wefl  joined,  the  fauh  ia  cured  ;  nor  will  the 
juf^ment  be  arrested.     2  M.  &  S.  533.  over-ruling.     3  Lev.  99. 

Z  dtscontinuance  bj  the  defendant  as  to  part  of  the  demand,  is  aided  bjr  verdict. 
1  H.  B.  644. 

After  a  verdict,  consideration  will  be  presom^  either  the  same  as  laid,  [^]or 
a  flood  one.  Lofil,  465.  But  here,  held,  with  some  hesitation,  that  the  uncer- 
tamtj  in  a  declaration  for  non-delivery  of  an  article  8<4d,  stating  the  consideration  to 
have  been  a  certain  qaantity  of  oil,  and  the  thing  sold  a  certain  horse,  and  without 
ad£ng  the  prices,  was  curod  by  verdict.     2  B.  &  P.  265. 

I.  in  an  action  by  the  reversioner,  the  injury  be  so  described  as  that  proof  of  an 
injury  to  the  possession  would  entitle  him  to  a  verdict,  judgment  wil],  after  verdict, 
be  arrested.     1  M.  &  S.  234. 

A  plea  claiming  a  prescriptive  right,  as  appurtenant  to  land,  stating  that  the  own- 
ers in  fee  of  the  land,  &c.  have  been  used  and  accustomed,  and  of  right,  ought,  &c. 
not  adding,  from  time  immemorial,  upon  which  issue  is  taken  and  found  for  the 
ckumanfc,  is  aided,  since  without  proof  of  immemorial  usage  he  could  not  have  sue* 
ceeded.     3  T.  R.  147. 

A  coila^mum  of  the  death,  a  chaige  of  **  being  guilty,"  innuendo  of  the  jnnurder 
of  A.     Comp.  275. 

Where  the  inventor  of  an  article  is  entitled  to  a  monopoly  therein  (here  under  staft. 
d4  Geo.  3.  c.  23.),  upon  compliance  with  certain  conditions,  for  a  certain  time,  in 
«B  actioD  for  an  infringement  of  his  right,  an  averment  that  the  defendant  invaded  it 
withia  the  period,  and  while  the  plaintiff  was  proprietor,  and  entitled  to  the  monopo- 
fyf  sopi^es,  afler  verdict,  the  want  of  a  speci^c  averment  that  he  had  complied  with 
the  eonfitions.     7  T.  R.  518. 

If  the  crown  in  quare  trnpedil  does  not  allege  presentation,  it  is  cured  by  verdict. 
Rex  V.  Bishop  of  Landaflf,  H.  8  6.  2.     Str.  1006. 

So  in  an  action  of  debt  in  a  manor-court  of  an  amerciament,  if  the  declaration 
^>es  not  show  that  defendant  was  resient  at  the  time  of  the  amerciament  set,  it  is 
aided  by  verdict.     Wicker  v.  Norris,  P.  S  G.  2.     B.  R.  H.   116. 

If  defendsmt  makes  defence  on  a  writ  of  inquiry,  he  cannot  afterwards  take  ad- 
vantage of  mistake  in  the  declaration.     Freeland  v.  Hunt,  P.  S  G.  3.  2  Wils.  380, 

AlSion^  declaration  begins,  whereas,  and  nothing  is  averred,  and  would  be  bad 
on  special  demurrer,  yet  the  conclusion,  by  reason  whereof,  is  an  averment,  and 
a/ler  verdkt  the  defect  is  aided.     Barnes,  452. 

In  action  on  9  Ann.  c.  14.  if  the  parish  where  tlie  offence  is  committed  is  not 
specified,  it  is  cured  by  verdict  that  defendant  owes  to  the  poor  of  the  parish  of  A^ 
Fiedenck  v.  Lookup,  H.  7  G.  3.     4  B.  M.  2018, 

But,  if  the  verdict  falsifies  the  declaration,  the  platnlifT  shall  not  have 
judgment  ;  as,  in  conspiracy  if  he  flnds  all,  but  one,  not  guilty,     I  Sand.  230. 

So,  if  the  declaration  docs  not  contain  a  cause  of  notion,  it  shall  not  be 
aided;  as,  in  assumpsit,  if  th^  promise  alleged  does  not  appear  to  be  made 
apon good  consideration,  it  shall  not  be  aided   by  verdict.     U.    f  Sal.  364. 

In  mmm^sit,  a  consideration  shall  not  be  presumed  afler  a  verdict,  if  it  appears 
on  the  &ce  of  the  declaration  to  be  illegal.  Stotesbury  v.  Smith,  H.  33  G.  2.  9 
B.1L924. 

<{  In  what  instances,  the  want  of  an  averment,  afler  verdict,  shall  be  intended  to 
have  been  st^pUed  by  proof,,  and  what  defects  will  be  cured  by  verdict.  Owens 
tr.  Morehouse,  1  Johns.  Rep.  276.  Thomas  v.  Roosa,  7  Johns.  Rep.  461. 
Duffiev.  Hayes,  15  Johns.  Rep.  327.  Bartlettv.  Crozior,  15  Johns,  Rep.  250. 
Livermore  v.  Boswell,  4  Moss.  Rep.  437.  Hall  v.  Crandall,  Kirby,  402.  Ches^ 
nut  HQl  Turnpike  Co.  v.  Ruttor,  4  Scrg.  ^  Rawle,  6.  Thompson  v.  Musser, 
1  Dill.  45S,  461.  Brown  v.  Barry,  3  Dull.  365.  Pate  v.  Bacon,  6  Munf.  219, 
Hawkins  r.  Walker,  4  Bibb,  2D2. 
A  declaration  which  sots  out  a  bad  title,  is  not  cured  by  verdict  :  but  if  a  good 
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title  be  defectively  set  out,  a  verdict  will  cure  the  defect  (Stilflon  «•  Tobey,  2  Mew. 
Rep.  521.  Avery  v.  Tiyinghain,  3  Mass.  Rep.  160.  Wells  e.  Prince,  4  MfUM« 
Rep.  ^7.  ]\{oor  v.  Boswelli  5  Mass.  Rep.  306.  Kiugsley  v.  Bill,  9  Mass.  Rep. 
198. 

A  declaration  in  trespass  for  entering  the  plaintiff's  house,  and  taking  and  can7«- 
ingAway  his  goods,  and  for  assaidting,  terrifying,  and  falsely  imprisoning  his  wiftt 
is  good  after  verdict,  and  the  inju^  to  the  wife  shall  be  considered  as  matter  of  ag- 
gravation onl^.  Herainway  v,  Saxton,  3  Mass.  Rep.  222« 

Afler  verdict,  the  court  will  presume,  that  every  thing  was  done  at  the  trial,  which 
was  necessary  to  support  the  action,  unless  the  contrary  appear  upon  the  record. 
Carson  v.  Hood's  Esrs.  4  Dall.  108.  ^ 

When  a  defect  in  a  declaration  shall  be  amendedy  vide  Amendment, 
(LI,  2.) 

How  it  shall  be  amended,  vide  ante,  (C  6.) 

(D)  IMPARLANCE. 

(D  1.)  What  it  is.  ^ 

Imparlance  is,  when  the  court  gives  leave  to  a  party  to  answer  at  another 
time,  without  the  assent  of  the  other  party. 

r*]Tmparlance  is  general  or  special. 

Special  imparlance  is,  where  the  party  imparls,  salvia  sibi  omnimod.  ad" 
vantag. 

An  imparlance  so  special  as  to  save  all  exceptions  to  the  jurisdiction  of  the 
court  cannot  be  entered  without  the  leave  of  the  court.     2  Bl.  1094. 

General,  is  where  the  party  imparls  generally  without  exception. 

And  in  C.  B.  it  shall  be  at  the  return-day. 

In  B.  R.  at  a  day  certain,  viz.  the  day  of  appearance  after  the  return. 

The  defendant  may  pray  an  imparlance  to  plead  to  the  declaration. 

So,  the  plaintiff  to  reply. 

So,  to  rejoin,  sur-rejoin,  &c. 

Imparlance  may  be  to  another  time  in  the  same  term. 

Or,  to  the  next  term. 

But  it  cannot  be  omitting  a  term ;  as,  from  Hilary  to  Trinity  term;     R« 

3  RoK  442. 

In  B.  R.  on  a  declaration  of  Hilary,  there  may  be  an  imparlance  to  Trinity  term  ; 
for  it  is  the  course  of  that  court  to  give  imparlance  on  declaration  till  the  day  of 
pleading.    Fletcher  v.  Richardson,  M.  10  Oeo.  2.  B.  R.  H.  822. 

In  personal  actions,  if  the  defendant  does  not  appear  at  the  day  given  by 
the  imparlance,  there  shall  be  final  judgment  against  him  ;  for  no  process 
lies  to  bring  him  into  court.     Mod.  Ca.  5. 

Though  the  imparlance  be  pra^'cd  upon  a  plea  in  abatement.     Ibid. 

Though  it  be  prayed  by  the  plaintiff.     Ibid. 

Though  the  imparlance  be  to  another  term,  or  to  another  day  in  the  same 
term.     Mod.  Ca.  8. 

Timt  to  plead  is  the  same  as  an  imparlance.    Barnes,  346. 

(D  2.)  When  it  shall  be  given. 

In  all  real  actions  the  defendant  shall  hare  an  imparlance  of  course.     C*. 

MU  304. 

HOf  in  aU  actions  in  B.  R.  where  the  defendant  is  taken  on  a  latitat  /  for 
the  CHUHO  of  action  does  not  appear  by  the  writ.     Vide  C.  Att.  38. 

No,  if  hrs  Appears  on  a  special  original,  or  summons,  as  a  member  of  par- 
\\%mmU     2  Mod.  Ca.  238. 
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So,  io  C  B.  if  the  defendant  be  taken  on  a  elm$um  fregU^  and  the  plain- 
tiff decJirea  thereon  apecially,  the  defendant  may  plead  in  the  tame  term, 
or  bare  an  imparlance.     (Vide  C.  Att.  294.) 

So  in  ejectment  and  personal  actions  in  C.  B.,  or  bj  original  in  B.  R«  in 
London  or  Middlesex,  if  the  defendant  appears  eras,  ascens,^  or  the  last  re* 
tarn  of  any  other  term,  he  shall  haye  an  imparlance  of  coorse.  (Vide  C. 
Att.  295.  347.) 

So,  where  the  action  lies  in  any  other  county,  if  the  defendant  appears 
tra$*marU  or  mens^  pascha^  or  afterwards,  or  after  the  first  return  in  any 
other  term.     (Vide  C.  Att.  295.  347.) 

ft  sball  be  granted,  thou|^  writ  returnable  on  first  return,  if  declaration  was  not 
delirered  with  notice  to  plead.     Bamed,  225. 

So,  if  the  defendant  appears  the  first  term,  but  does  not  giye  a  rule  to  de- 
clare, he  shall  be  compelled  the  second  term  to  accept  of  a  declaration  with 
an  imparlance.    C.  Att.  294.  346. 

So,  nnce  the  stat.  4  &  5  W.  &  M.  2 1 .  on  a  declaration  delivered  to  [*]tbe 
defeadant  in  custody  before  fnens*  pas*  or  eras,  animar.^  in  actions  not 
brought  in  LondoOf  Middlesex,  or  within  forty  miles  distance,  if  the  defen- 
dant enters  bis  appearance  within  ten  days  after  Easter  or  Michaelmas  term, 
be  shall  have  an  imparlance  till  the  next  term.  (Vide  Rules  and  Orders  B. 
IL6S.  85.  Bfills,  114.) 

So,  where  the  action  is  in  any  county,  if  the  declaration  be  dilivered  up- 
on or  after  men^.  pas.  or  eras,  animar.^  or  at  any  time  in  Hilary  or  Trinity 
term,  and  the  defendant  enters  his  appearance  two  days  before  the  essoign- 
day  of  the  next  term.     (Vide  Rules  and  Orders  B.  R.  58.  85.     Mills,  1  i  5.) 

So,  if  the  plaintifl  declares,  and  does  not  demand  a  plea  within  three  terms, 
the  defendant  ahall  haye  an  imparlance  of  course.     2  Rol.  46. 

If  notice  of  declaration  is  senred  on  Sunday,  imparlance  shall  be  granted. 
Baraea,  309. 

If  defendant  is  lunatic,  there  be  imparlance.     Barnes,  225. 

In  action  for  words,  defendant  shsJl  have  imparlance,  on  affidavit  of  plaintiff's 
being  under  prosecution  for  the  ofience.     Barnes,  224. 

On  an  amendment,  defendant  shall  have  an  imparlance  or  costs,  at  his  elec- 
tion. LeduU  r.  fiejoell,  T.  6  6.  Str.  950. 

Ifplaa^iffims  a  nile  to  file  bill  to  warrant  proceedings,  he  may  enter  imparlance 
on  roll ;  but  if  not  entered  in  time,  he  pays  costs.    Barnes,  227. 

(D  3.)  When  not. 

But,  if  the  appearance  in  actions  by  original  in  London  or  Middlesex  be 
before  the  last  return  of  the  term,  or  in  any  other  county  before  eras.  mart, 
or  mens,  pas.,  or  upon  the  first  return  of  Trinity  or  Hilary  term,  the  defen- 
dant shall  not  have  an  imparlance  without  consent  or  special  rule  ;  but  upon 
a  rule  given  be  ought  to  plead  the  same  tefm,  or  within  fourteen  days  after 
the  term.    Vide  C.  Att.  294,  295. 

So,  in  B.  R.,  if  a  declaration  in  Liondon  or  Middlesex  be  delivered  before  mens. 
pas.  or  eras,  asiimar.f  the  defendant  shall  plead  the  same  term  without  imparlance. 
By  rate  in  B.  R.  5  Ann.    (Tide  Rules  and  Orders  B.  R.  72, 73.) 

If  a  declaration  be  against  an  attorney,  or  officer  of  the  court,  he  shall 
plead  without  an  imparlance,  if  there  are  four  days  within  the  term  after  the 
bin  is  filed.     Sal.  517. 

On  process  returnable  the  first,  second,  or  third  return  of  any  term,  if  declaration 
ii  delivered  within  four  days  before  the  end  of  the  term,  defendant  shall  plead  without 
ttipailance.     Graeral  rule,  C.  B.  T.  8  €^eo.  3.  3  Wils.  381. 

OnaD  process  sued  out  of  this  court,  returnable  the  last  return  of  any  terra,  if  the 
^  [*99] 
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plaintiiF  declares  in  London  or  Middlesex,  and  the  defendant  Jives  within  twentjr 
miles  of  London,  the  defendant  shall  plead  within  four  dajrs  after  such  declaration 
filed  or  delivered,  with  notice  to  plead  accordingly,  without  any  imparlance,  provid* 
ed  such  declaration  be  filed  or  delivered  on  the  day  of  such  return,  or  on  the  day  next 
after  the  same,  unless  such  return  day  shall  happen  on  a  Saturday,  in  which  case 
the  plaintiff  shall  have  the  whole  of  the  Monday  followii^  to  file  or  deliver  such 
declaration  as  aforesaid.  And  in  case  the  pkintifF  declares  in  any  other  county^  or 
the  defendant  lives  above  twenty  miles  fi-om  London,  the  defendant  shall  plead 
within  eight  days  after  the  declaration  filed  or  delivered,  with  notice  to  plead  accor- 
dingly, without  any  imparlance,  provided  such  declaration  be  [*]filed  or  delivered  as 
aforesaid.     Reg.  Gen.  C.  P.  H.  35  Geo.  8.     2  H.  BL  383. 

So,  he  shall  plead  in  the  same  manner,  when  the  appearance  upon  pro- 
cess is  voluntary,  as,  if  he  was  arrested  upon  process.     Sal.  518. 

So,  if  he  in  reversion  be  received  on  the  default  of  tenant  for  life,  he  shall 
toot  have  an  imparlance ;  for  the  plaintiff  is  delayed  by  the  receipt.     Mo.  34. 

So,  in  an  action  by  or  against  an  attorney  of  the  court,  the  defendant  shall 
not  have  an  imparlance.     Pr.  R.  180. 

Nor,  where  the  defendant  comes  in  upon  an  outlawry,  and  the  plaintiff  de- 
clares against  him.     Ibid. 

So,  for  cause,  the  court  hiay  force  the  defendant  to  plead  the  same  term 
without  an  imparlance ;  as,  in  an  action  against  an  executor,  who  would  conr 
fess  the  actions  of  others  to  defeat  the  plaintiff.     R.  1  Bui*  122. 

So,  in  assize,  no  imparlance  shall  be  given  without  special  cause.  1 
Sal.  83.     -^ 

The  defendant  shall  not  be  allowed  an  imparlance,  or  a  motion  to  amend 
his  plea,  or  change  the  venue,  before  his  appearance  is  entered  with  the 
proper  filazer.     By  rule  Pas.  24  Car.  2. 

After  appearance  by  attorney,  and  special  imparlance,  a  plea  to  the  jurisdictiQii  of 
the  court  cannot  be  pleaded.     2  BI.  1094. 

But  after  a  special  imparlance,  misnomer  may  be  pleaded  in  abatement  1  Bl.  61. 

\thahtoM  corpus  removes  a  cause  from  sheriff's  court  to  B.  R.  Nov.  6.,  and  de- 
claration is  dehvered  Nov.  12.  and  rule  to  plead  given,  the  court  will  not  grant  im- 
parlance.    Wood  V.  Wenman,  M.  20  G.  2.  1  Wils.  156. 

The  defendant  is  not  entitled  to  an  imparlance,  where  the' plaintiff  is  prevented 
irom  declaring  before  the  essoign  day*  by  an  essoign  cast.     2  T.  R.  16. 

In  trover  for  goods,  where  the  derence  is,  that  thoy  were  sold  by  the  plaintiff,  the 
court  will  give  ^e  defendant  time  to  plead,  in  order  diat  he  may  have  time  to  obtain 
a  discovery  in  the  court  of  chancery.  Whitter  v.  Cazalet,  B.  R.  M.  29.  G.  3.  Z 
T.  R.  688. 

A  writ  was  returnable  the  last  day  of  one  term,  and  bail  were  justified  on  the 
fourth  day  of  the  next,  before  the  essoign  day,  of  which  no  declaration  de  bene  ess€ 
wasdelivoed :  held,  that  as  the  plaintiff  had  not  been  guilty  of  laches,  by  not  declar- 
ing de  bene  esBe^  the  defendant  was  not  entitled  to  an  imparlance.     5  T.  R.  372. 

Though  the  plaintiff  does  not  declare  until  the  term  following  that  in  which  the 
cause  has  been  duly  removed  from  an  inferior  court  by  the  defendant :  the  defendant 
is  not  entitled  to  an  imparlance.     6  T.  R.  752. 

Since  a  plaintiff  is  not  bound  to  declare  de  bene  esse,  his  omitting  to  declare  be^ 
fore  the  essoign  of  a  tenn  will  not  entitle  the  defendant  to  an  imparlance.  2  B.  &  P. 
126. 

Where  a  writ  is  returnable  the  last  return  of  one  term,  and  the  defendant  does  not 
justify  bail  till  the  first  day  of  the  next  term,  he  is  not  entitled  to  an  imparfance, 
fhough  the  phiintiff  do  not  deliver  a  declaration  de  bene  esse,  till  after  the  essoign  day 
of  the  second  term.     1  Mars.  687.     6  Taunt.  261. 

On  declaration  in  covenant,  running  to  great  length,  exchequer  will  grant  an  im-p 
pariance,  although  the  declaration  has  been  filed  in  time  to  entitle  the  plaintifi  to  « 
plea.     2  Price,  114. 
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A  sfiecWl  imporiance,  saviog  and  reflerviqg  all  nd^antages  and  exception  [*]what- 
soever  cao  onlj  be  ^ui  by  leave  of  the  courts  upon  motion  within  the  four  days* 
2Blk.  1094. 

Tbe  plea  of  solmt  ad  dimn  cannot  be  entered  in  the  general  issue  book  ;  and  if  a 
dekadani^  who  is  entitled  to  an  imparlance,  enter  it  there,  it  operates  as  a  waiver  of 
tfie  imparlance.      LcK^khart  v.  Mackreth,  B.  R.  T.  34  G.  3.  5  T.  R,  661. 

Not  in  real  actions.     Barnes,  2. 

Not  after  a  peremptory  rule  to  plead.     Barnes,  225. 

Nor,  if  notice  to  plead  has  been  served,  though  not  indorsed  on  tlie  deolaration« 
Barnes,  226,  227. 

When  plea  may  be  after  imparlance  or  not.     Vide  Abatement,  1.  19,  30. 

(E)  PLEA. 

A  plea  shall  be  in  abatement,  or  in  bar. 
•V  As  to  pleas  in  abatement,  vide  Abatement  per  toL 
As  to  pleas  to  a  bill  in  equity,  vide  Chancery,  (1  1  •) 

Tbe  court  will  oblige  a  defendant  to  entitle  his  plea,  as  of  the  day  on  which  it  is 
fifed,  instead  of  the  term  generaDy,  only  where  injustice  would  otherwise  ensue,  or 
vfaere  be  bas  ibr^ne  the  privilege  of  pleading  it  by  unnecessary  delay  j  not,  there- 
fin,  where  he  files  a  plea  pnu  darrein  continuance  afler  the  day,  in  bari  of  a  mat- 
ter which  has  arisen  between  the  verdict  and  that  day,  but  which  plea  he  did  not 
fite  looner  because  a  nde  for  a  new  trial  was  depending,  which,  had  it  been  granted, 
the  plea  would  have  been  unnecessary.     8  T.  R.  564. 

A  defendant  must  plead  as  of  the  tenn  when  he  ought  to  have .  appeared,  accor- 
&gto  the  exigency  of  the  writ  with  which  he  has  been  served.     3  T.  R.  627. 

The  extent  and  meaning  of  a  special  plea  is  to  be  collected  from  the  introduction. 
6  T.  R.  565. 

If  the  general  issue  and  a  special  plea  be  pleaded,  and  the  latter,  commencing 
as  an  answer  to  port  only  of  the  demand,  answers  the  whole,  it  is  bad  on  a  special 
demurrer.     2  B.  &  P.  427. 

•^  In  replevin,  property  in  a  stranger,  may  bo  pleaded  in  bar,  or  in  abatement.  Har- 
rison 9.  M'lntosh,  1  Johns.  Rep.  380. 

So  as  to  the  piles  of  alien  enemy.  Bell  v.  Chapman,  10  Johns.  Rep.  183»  Yido 
lieivinev.  Tayk>r,  12  Mass.  Rep.  8.  Hutchinson  v.  Brock,  11  Mass.  Rep. 
119.  > 

(E  l.)Must  answer  the  whole  declaration. 

A  plea  in  bar  must  Jbe  conformable  to  the  count.  Co.  Lit.  303.  a.  Vide 
post,  (F  4.)— (Q  3.)— (W  2.) 

And  therefore,  if  the  plea  does  not  answer  to  every  part  of  tbe  declaration, 
itis  a  discontinuance  for  the  whole ;  as,  in  trespass  for  cutting  down  300  treeS) 
/the  defendant  pleads,  quoad bU  but  the  entry  and  cutting  down  20  trees, 
'not  guilty,  and  quoad  the  entry  justifies,  but  says  nothing  to  the  cutting  down 
of  tbe  SO  trees :  this  is  a  discontinuance  for  the  whole.     R.  4  Co.  62.  a. 

So,  in  trover  for  300  sheep,  if  the  defendant  justifies  quoad  296,  but  says 
notbingas  to  tbe  remaining  four,  ills  a  discontinuance  for  the  whole.  R.  Cro» 
EL  434.     Vide  2  Mod.  259. 

So,  in  trespass  with  horses  and  sheep,  if  he  justifies  only  with  horses.  R. 
Mar.  pi.  47.     R«  2  Cro^  27. 

So,  in  covenant  to  provide  200  men  and  pay  so  much  for  every  one,  if  the 
piaintffi  assigns  a  breach  in  both  points,  and  the  defendant  pleads  only  as  to 
^providing  of  men,  and  says  nothing  to  the  nonpayment.     R.  1  Lev,  16. 
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So,  in  debt  on  abend  toperform  an  awafd,  if  the  defendant  pleads  pedbrm^ 
ance  only  of  part,  it  is  bad.     R.  3  LeT.  24.     Vide  in  A^itrament,  (1  4.) 

[*]In  account  as  baiKff  of  his  house  and  goods,  if  be  pleads  only  as  to  the 
goods.   R.  2  Leo.  195. 

In  trespass  for  breaking  his  close  and  destroying  his  hop-poles,  if  the  de- 
fendant pleads  his  freehold,  and  he  toofc  the  hops,  damage  feasant,  it  is  bad  ; 
for  this  does  notanswer  to  the  destruction ^f  the  poles.     R.  2  Mod.  Ca.  330. 

So,  in  trespass  for  a  battery  and  wounding,  if  the  defendant  justifies  the 
putting  of  him  into  the  stocks,  and  says  nothing  more,  it  is  bad;  for  that 
matter  does  not  go  to  the  wounding.     K.  Cro*  El.  268. 

So,  in  trespass  for  an  assault  and  battery,  if  the  defendant,  as  to  the  vi  et 
armis,  pleads  not  guilty,  and  quoad  residu.  transgressionis  justifies  by  the 
taking  his  hat  off  his  head  in  a  church,  it  is  bad  ;  for  this  does  not  gd  to  the 
battery.     Sembl.  but  Cur.  cent.  1  Sand.  14.  R.  2  Vent.  193. 

So,  in  trespass  for  an  assault  and  imprisonment,  if  to  nW^prater  die  assaulti^ 
and  imprisonment,  the  defendant  pleads  not  guilty,  and  quoad  the  imprison- 
ment justifies,  without  saying  any  thing  to  the  assault,  it  will  be  bad,  though 
there  cannot  be  an  imprisonment  witlK>ut  an  assault.     R.  1  Rol.  ]  76,  7. 

In  trespass  for  entering  a  close  and  taking  timber,  if  the  defendant  makes 
a  title  to  the  close  without  answering  to  the  timber.     R.  1  Rol.  406. 

In  trespass  for  driving  away  his  cow  if  the  defendant  justifies  the  taking  of 
plaintifl^s  heifer;  for  they  are  different.     R.  Lut.  1355. 

So,  in  trespass  with  a  continuando  a  1  die  M.  ad.  3^  Jul*  if  the  defendant 
justifies  except  cC  1  die  J(f.  ad.  30  JuL     R.  2  Cro.  37. 

So,  the  defendant  ought  to  allege  the  matter  of  his  plea  in  the  same  place 
that  the  declaration  mentions,  if  the  justification  is  not  local.  Vide  Action, 
(N  12.) 

If  the  plea  begins ;  and  the  said  A.  B.,  who  is  sued  by  the  name  of  C.  D.  it  ig 
bad ;  for  A.  B.  is  not  named  in  the  declaration  :  it  should  also  say  by  whom  he  is 
sued.    Jackson  y.  Ford,  P.  31  O.  3,     3  Wils.  413. 

But  if  he  answers  in  sense,  though  not  in  words,  it  is  sufScient ;  aa,  if  a> 
bond  be  to  perform  all  covenants,  agreements,  articles,' &c.,  and  the  defend* 
ant  pleads  that  he  has  performed  all  covenants  and  agreements,  it  is  good ; 
though  he  omits  (articles)  for  (agreements^  is  tantamount.  R.  Cro.  El.  9,55. 

So,  in  trespass  for  an  imprisonment  till  he  paid  so  much,  if  the  defendant 
justifies  the  imprisonment,  it  is  sufficient,  withoot  answering  to  the  taking  so 
much,  which  is  only  aggravation.     R.  1  Sal.  408.     Ray.  469. 

So,  in  treapaas  fer  breaking  and  entering  the  plaintiff's  house,  and  expelling  him 
(herefrom,  the  breaking  and  entering  are  the  gist  of  the  action,  and  the  expulsion  is 
merely  aggravation ;  and  therefore  a  justification  as  to  the  breaking  and  entering' 
will  cover  the  whole  declaration.     3  T,  R.  292. 

Or,  for  an  assault,  battery,  and  menacing,  if  he  juitifies  the  assault  without 
answering  to  the  menaces,  which  is  aggravation.     R.  Mo.  705. 

So,  in  trespass  for  an  assault,  battery,  and  imprisonment,  if  he  justifies  the 
trespass  and  imprisonment,  it  is  sufficient.     R.  1  Lev.  31. 

Or,  pleads  ^uoacl  the  residue  of  the  trespass  and  imprisonment ;  for  trea* 
pass  goes  to  the  whole.     R.  3  Lev.  404. 

So,  in  \rt$pass  quareclatiswnfregitetjanuasrvpil  et  clausvm  intravit,  t^J^f 
he  pleads  to  all  but  the  breaking,  not  guilty,  and  then  justifies  his  entry    by 
process,  &c.,  it  is  sufficient ;  for  the  entry  is  a  breaking  in  law.     Scmb.  Lut. 
1433.     R.  Latch.  188. 

So,  in  trespass  quart  clausum  fregit  and  so  many  cart  loads  of  timber  cepit^ 
if  he  makes  tide  to  the  close,  and  shows  the  timber  to  be  trees  growing,  it  is 
siiH'u  ieiit.     R.  I  Rol.  406. 
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Bat byite slat.  32  H.  8. 30,  aftervcrdict,  ft  diaconiinuancc  eball  be  amend* 
ed.     R.  2RoI.  fGU     R.  4  Mod,  2 lU. 

And  eo  it  was  by  consent.     4  Co.  62.  a-     Vide  Amendment,  (I). 

Yet  It  shall  not  be  amended,  or  aided  on  a  general  demurrer.  Semb.  YeL 
SS.     I  Sand.  338,  339. 

If  the  plea  begins  by  answering  only  (o  part,  the  phiintiflT  ought  to  take 
jodgnient  t>y  nil  dicil^  to  avoid  a  discontinuance.      I  Sal.  1 79,  1 80. 

If  it  begins  as  an  answer  to  the  whole,  but  answers  only  to  part,  it  will  be 
bad  on  demurrer,  a. 

On  a  writ  in  debt  for  1066/.,  plaintiff  declared  for  1000/.  borrowed  by  defeadaoi 
4>f  plaint^  and  in  a  second  count  for  6a/.  for  interest  of  money  lent  by  plaintiff  to 
defendant.  Defendant  pleaded  in  abatement  of  tlie  writ,  that  "  the  said  sum 
ef  mcmey  in  the  said  writ  mentioned,  and  thereby  supposed  to  bo  borrowed  from 
l^ntiff,^  was  borrowed  by  defendant  and  others,  and  not  by  defendant  separately. 
On  special  demurrer,  because  this  plea  answered  only  one  of  the  causes  of  action, 

yhal  tnenU<«ied  m  the  first  count,)  the  court  held  the  plea  bad.     Hcrrios  v.  Jamie* 
son,  B.  R.  E.    34  Geo.  3.     5  T.  J.  653, 

<(  ADd  ID  a  plea  of  justification  to  an  action  for  a  libel,  each  particular  charge 
moat  he  justified.  Ri^av.  Denniston,  3  Johns.  Cas.  198.  Vide  Van  Ness  v. 
Hamilton,  19  Johns-  Rep.  849.     Sterlings.  Sherwood, 20  Johns.  Rep.  204.  ' 

So  in  replcnrt,  if,  to  a  plea  of  property  in  a  stranger,  the  defendant  reply,  that  the 
pteintiff  entered  the  house  in  the  night  time,  it  is  bad.  Harrison  v.  Mcintosh,  1 
Johns.  Rep.  880. 

So  in  debt  for  an  escape,  against  the  sheriff,  the  defendant  pleaded,  that  the  priso- 
ncr,  inadvertently,  and  widiout  any  intention  to  escape,  went  into  an  office  sixteen 
feel  beyond  the  liberties,  and  returned  in  one  hour,  the  plea  is  bad,  in  not  stating  a 
Mtura  before  suit  brou^t,  and  thereby  avoiding  the  previous  admission  of  an  escape. 
Bissell  o.  Kip,  5  Johns.  Rep.  89. 

Where  a  plea  commences  as  an  answer  to  the  whole  declaration,  but  answers 
.only  a  part,  it  is  bad.  Nevins  v.  Keeler,  6  Johns.  Rep.  63.  HalleU  v.  Holmes, 
18  Johns.  Rep.  28.     Van  Ness  v.  Hamilton,  19  Johns.  Rep.  349. 

So,  a  plea  in  bar  to  an  action  of  debt  or  bond,  admitting  the .  plaintiff's  right  to  ree 
Cover  a  part  of  the  penalty,  is  bad.     Fitzgerald  v.  Hart,  4  Mass.  Rep.  429,  y 

(G  2.)  And  must  not  be  double* 

So,  if  a  plea  contains  duplicity,  and  alleges  several  distinct  matters  ('which 
require  several  answers)  to  the  same  thing,  it  is  bad.  Co.  Lit.  303.  a.  304. 
a.     Hob.  295.     Vide  ante,  (C  33.)     Post,  (F  16.) 

As,  if  an  avowant  alleges  seisin  of  services  in  his  grandfather,  and  also  ia 
himself,  it  is  double  ;  for  either  is  travt>rsablc,  and  one  had  been  sufficient. 
Pi.  Com.  140.  a. 

So.  if  a  man  alleges  two  continual  claims,  one  by  his  ancestor,  and  the 
other  by  himself.     Ibid. 

Or,  two  descents  in  fee.     Ibid. 

Soj  if  a  man  pleads  a  patent,  as  a  grant  and  also  as  a  confirmation,  it  is 
doable.     R.  on  demurrer.     1  Sid.  1 76, 

So,  in  debt  for  rent,  if  the  defendaiit  pleads  that  it  was  a  navigable  rfver, 
andthat  the  plaintiff  had  no  right  to  demise  theioli  of  it,  it  is  double.  R, 
by  three  J.  t'eti/.  cont*  for  one  is   a  consequent  of  the  other.     2  Vent.  68. 

Mil  debei  to  part,  and  nil  hahet  in  tenernentis  to  other  part ;  for  nil  debet 
admits  the  demise.*  R.  4  Mod.  251.     R.  1  Sal.  218. 

So  if  the  defendant  pleads  matter  in  law,  and  also  matter  in  fact ;  as,  if  he 
»js  that  S.  lies  within  (he  Cinque  Ports,  where  breve  dom\ni  regis  non  ^iir- 
nV.  and  does  not  lie  in  com,  cant,     R.  YeJ.  1.3. 

Vot,  VI.  14 
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Ifbe  pleads  several  outlawries  in  disability  of  the  plaintiff;  for  one  is 
sufficient.     R.  Garth.  9. 

So,  if  he  pleads  not  guilty  to  part,  and  justifies  for  the  same  part.     R.  1 

Rol.  49. 

So,  if  he  pleads  several  matters  together,  though  one  be  in  bar  and  (he 

other  in  abatement.     D.   1  Sid.- 1 76. 

[*]And  a  double  plea  is  bad,  though  one  matter  or  the  other  be  not  well 
pleaded ;  as,  in  trespass, .  if  the  defendant  pleads  molliUr  manus  t'm* 
posuU  and  a  release,  it  is  double,  though  the  release  is  not  well  pleaded. 
R.    1  Sid.  176. 

Though  but  one  of  the  several  matters  pleaded  be  material.     Per  Dodk 

Poph.  186. 

But  it  is  not  double,  where  one  matter  alleged  is  a  consequence  of  tbe 
other ;  as,  if  the  defendant  pleads  pUne  administravit  and  so  nothing  in  ht« 
bands.     PI.  Com,  140.  a. 

Or,  is  pleaded  only  as  inducement  to  the  other.  Per  Holt,  H.  10  W.  3. 
Poph.  186.  •       ' 

As,  in  delinue  by  a  woman,  if  the  defendant  pleads  that  she  took  husband 
who  released  ;  for  he  cannot  plead  the  release  of  the  husband  without  showing 
that  the  plaintiff  married  him.     R.  Mo.  25.     Dal.  30. 

In  debt  on  a  bond  to  deliver  hops  which  the  plaintiff  was  to  choose,  if  the 
defendant  pleads  that  he  was  ready,  but  the  plaintiff  did  not  choose,  it  is  nt^ 
double.     Semb.  Mar.  pi.  113. 

And  though  a  plea  contain  many  parts,  yet  if  it  form  one  eonneoted  proposition, 
it  is  not  double.     2  Bl.  1022.  102a 

So,  it  is  not  double,  if  one  answer  is  sufficient  for  the  several  matters ;  as, 
if  the  defendant  alleges  two  descents  in  tail ;  for  the  gift  is  the  substance, 
and  ne  dona  pas  is  an  answer  to  the  whole.     PI.  Com.  140.  a. 

In  trespass  for  an  assault,  battery,  and  imprisonoient  till  be  paid  7L  fine  ; 
if  the  de&ndant  pleads  not  guilty  for  all  but  the  assault  and  imprisonment, 
and  then  justifies  by  process  for  7/.,  it  is  not  double ;  for  the  taking  of  the  7/« 
is  not  within  the  not  guilty.     R.  Jon.  367. 

So,  it  is  not  double  where  a  matter  is  added  only  for  the  maintenance 
of  the  count  or  bar ;  as,  in  quare  impedit^  if  the  ordinary  pleads,  that  he  pre- 
sented on  a  lapse,  and  the  plaintiff  replies,  that  he  presented  before  a  lapse, 
and  the  ordinary  refused,  and  afterwards  presented  his  clerk  on  pretence  of 
a  lapse ;  for  that  matter,  that  the  ordinary  presented  on  pretence  of  a  lapse, 
is  alleged  V>nly  to  maintain  the  disturbance  -mentioned  in  the  count.  Hob. 
198. 

So,  it  is  not  double,  if  one  matter  cannot  be  well  pleaded  withoutthe  other^ 
and  he  relies  upon  one ;  as,  if  two  statutes  are  pleaded  for  the  repeal  of 
a  former  law,  if  the  one  has  reference  to  the  other.     Semb.  1  Rol.  88,  80.. 

So,  if  a  man  pleads  a  feoffment  with  w-arranty,  and  relies  only  on  the 
warranty.    Per  Berkley,  Mar.  pi.  84. 

If  the  defendant  pleads  several  matters,  and  concludes  et  sic  nan  est  fac- 
tum.    Kit.  223.  b.  224.  a. 

If  the  defendant  pleads,  that  the  principal  rendered  himself  and  died,  and 
relies  on  the  death.     R.  Jon.  1 39. 

If  he  pleads,  nun/ a/ien  ar/t/?cer,  and  relics  upon  his  being  born  within 
the  king's  ligeance.     R.  1  Sid.  357. 

In  d^tinucy  if  the  defendant  pleads  that  the  plaintiffmarried  after  bailment,, 
and  the  husband  released  to  him.     R.  Mo.  Z5. 

[•104] 
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Bui  (be  defendant  may  plead  one  matter  to  parf,  and  another  matter  in  bar 
to  oiber  part.     Co.  Lit.  394.  a. 

ASf  in  dower,  the  tenant  may  plead  joint-tenancy  to  part,  and  detinue  of 
dttrters  to  the  residue,  though  this  goes  to  the  whole.     Kit.  333.  b. 

[^jln  assize,  a  fine  as  to  a  moiety,  and  a  release  of  the  father  with  warran- 
tj  as  to  the  odier  moiety.     Ibid. 

In  trespass  for  an  assault,  battery,  and  wounding,  the  defendant  may  plead 
JK>t  guilty  to  the  wounding,  and  justify  the  assault  and  battery.  Mar.  pi. 
106. 

So,  in  trespass  for  breaking  his  house,  &c.,  the  defendant  may  plead  as  to 
all  the  trespass,  prater  three  posts,  not  guilty,  and  as  to  the  breaking  the 
three  pasta,  tke  defendant  may  justify  ;  for  though  he  pleads  not  guiUy  to 
alt  the  treapasft  in  the  house,  yet  it  is  with  an  exception  of  the  three  posts. 
R.  Ceo.  El.  87. 

And  one  tenant  or  defendant  may  plead  a  matter  which  goes  in  bar  to  the 
whote,  and  the  other  tenant  or  defendant  may  plead  another  matter  in  bar 
to  ibe  whole,    Co.  Lit*  303.  a. 

So,  if  a  p/ea  »  doable,  and  the  plaintifT  by  his  replication  answers  only  to 
one  matter  and  takes  issue  upon  it,  which  is  found,  this  aids  the  duplicity  of 
the  plea.  Kitt.  338.  a.  Vide  when  a  bar  is  aided  by  the  replication,  post^ 
(E  37.) 

And  a  double  plea  shall  be  aided  upon  a  general  demurrer.  R.  1  Sand» 
337.  R«  2Rol.  336.  Semb.  1  RoK  113.  Vide  when  an  unnecessary  tra- 
verse, which  makes  the  plea  double,  shall  be  aided  on  a  general  demurrer, 
pos^,  (G  M.) 

And  therefore  there  was  a  special  demurrer  to  it.  Cro.  Car.  61.3  Vent. 
68.     Mar.  pi.  113. 

So,  ifanaasignment  oferrors  be  double,  there  ought  to  be  a  apecial  de- 
murrer ;  for  a  general  demurrer  is  not  sufficient.     R.  1  Lev.  76. 

And  by  the  at.  4  &d  Ann.  16.  the  tenant  or  defendant  in  any  action,  or 
plaintiff  \n  replevin,  in  any  court  of  record  may,  with  leave  of  Ihe  court,  plead 
as  many  several  matters  as  he  shall  think  fit.  But  if  any  such  matter  shall 
be  judged  insufficient,  costs  shall  be  given  at  the  discretion  of  the  court. 
So,  if  on  an  issue  in  any  such  matter  verdict  be  for  the  plaintiflT  or  demand- 
ant, costs  shall  be  given,  unless  the  judge  certifies  he  had  a  probable  cause 
to  plead  it. 

It  is  in  dM  diseretioa  of  the  court  whether  they  will  allow  several  plea^  to  be 
pk^ded.     6  T.  R.  97. 

The  atet.  4  Anne,  c.  16.  a.  4.  giving  power  to  plead  several  matters,  does  not  ex- 
tead  to  actions  at  the  saitof  the  lung,     Forrost,  57. 

Leure  to  pleaid  several  matters  must  be  given  in  court,  not  at  judge's  chambers. 
Sanies,  357. 

In  the  C.  B.  several  pleas  cannot  be  pleaded  without  the  special  leave  of  the 
court.    3  T.  R.  560. 

Defendant  may  plead  three  pleas.     Verney  v.  Fox,  T.  6  G.  2.     Fort.  337. 

If  defendant  plead  double,  it  must  be  at  one  and  the  same  time.  Hall  v.  Tullie, 
P.  8  G.     fort-  336. 

Defendant  may  have  leave  to  add  a  plea  after  two  terms  since  pleas  pleaded  ;  for 
there  is  no  timeUmited.     Waters  v.  Bovel,  T.  21  &  22  G.  2.  1  Wils.  223. 

On  motion  to  plead  double,  the  court  will  not  take  into  consideration  whether  it  be 
agood  plea  or  not.     B.  R.  H.  120. 

The  court  will,  on  circumstances,  give  leave  to  witiidraw  a  plea,  and  plead  another, 
(ttonabond  to  withdraw  ik>»  estfactumj)  and  plead  the  statute  of  gaming  on  payment 
of  costs,  taking  short  notice  of  trial,  and  giving  judgment  of  the  same  term,  if  ver- 
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diet  for  plaintm:    Jeffioys  v.  Walter,  M.  21  6.  2.     1  Wila.  177.     Nichoto  ▼.  floft^ 
cliflfe,  T.  7  G.  2,     B.  R.H.56. 

[*]So,  on  false  imprlioninent  defendant  having  pleaded  general  issue,  may  plead 
a  jusufication,  and  the  general  issue,  on  terms.  Taylor  v.  JoddreU,  M*  23  Cr.  3. 
1  WOs.  254. 

And  if  in  parliament,  on  waiving  privilege.  TVilkes  v.  Wood,  Wilkes  r.  Webb, 
M.4  6. 3.     2Wi]s.204. 

The  court  will,  on  circumstances,  give  leave,  afler  general  issue  pleaded,  to  pkad 
a  special  plea,  which  brings  it  on  upon  the  merits  ;  but  not  a  plea  that  exdudes  the  - 
merits,  as  the  statute  of  limitations.     Cox  v.  Roit,  M.  6  G.  3.  2  Wils.  263. 

Defendant  may  move  to  plead  double,  afler  rule  to  plead  is  out,  and  before  judg- 
ment.   Barnes,  329, 

Afler  rule  to  plead  is  out,  defendant  cannot  have  leave  to  plead  performanoe  on  a 
bond,  and  also  such  administration  not  granted  to  plaintiff;  for  Hud  caiHuit  be 
pleaded  without  craving  oyer,  which  cannot  be  craved  after  the  nde  to  plead  is  out^- 
Chirrard  v.  Eariy,  T.  9  G.  3.     2  Wils.  413. 

Defendant  may  plead  double,  af\er  order  to  plead  issuable  plea.     Barnes,  338. 

If  defendant  pleads  the  general  issue,  plaintiff  demurs,  qnd  defendant  joins  ;  Che 
court  may  give  leave  to  withdraw  his  pica,  and  plead  double.  Meard  v.  FlidlipSf 
T,  5  G,  2.     Str.  906. 

The  court  of  K.  B.  under  spociul  circunutances,  will  rescind  tlie  rule  to  plead 
double.     13  East,  225. 

Separate  pleas  are  as  distinct  and  unconnected  as  if  upon  8C|)arate  reooids.  80 
that  the  insufficiency  of  one  cannot  be  supplied  by  another*     1  T.  R.  118. 

Where  two  pleas  to  the  whole  declaration  are  filed  at  different  thnes  on  the  sama 
day,  the  plaintiff  may  act  upon  that  last  filed,  and  sign  judgment,  if  it  wanattls  him. 
^  Taunt  386. 

Defendant  in  qui  tarn  cannot  plead  ^double.  Morgan  v.  IjOokup,  T.  9  G.  2» 
Str.  X044,     B.  R.  H.  262.     Law  v.  Crowthcr,  P.  28  G.  2.     2  Wils.  21. 

60,  action  on  9  Ann.  for  money  won  at  play,  is  not  within  4  Ann. ;  99  two  pktti 
cannot  be  pleaded.     Barnes,  36a. 

If  defendant  pleads  several  pleas,  -without  saying  by  leave  of  thg  court,  it  is  onljf 
irregularity,  but  is  good  on  special  demurrer;  and  any  duplicity  of  plea  must  b0 
pointed  out  by  the  demurrer.  Rylcy  v.  Parkhurst,  T.  ^1  &  22  G.  2«  1  Wib,  219. 

Defendant  must  show  that  all  the  pleas  pleaded  were  by  \cnve  of  the  court ; 
therefore,  if,  in  trespass,  he  pleads  not  guilty,  and  then,  "  by  leave,*'  &c.  accord* 
ing  to  the  statute,  justifies,  and  concludes  with  averment,  and  then  as  to  the  secoiul 
count  justifies  again  ;  it  does  not  appear  that  this  second  justification  was  by  leav9 
pf  the  pourt,  vjd  it  will  be  bad  on  demurrer.  Bartholomew  v.  Ireland,  H.  U  G.  dw 
Andr.  lOS. 

Rule  nisi  to  plead  doi^ble,  shall  be  discharged,  if  defbndajit  has  not  appeared^ 
Barnes,  331. 

JYott  a$9ump9it  and  ne  nr.q.  exec,  allowed  without  affidavit.  Haggard  v.  Coning^ 
ton,  T.  2  G.  2.  Fort.  336. 

^pn  assumpsil  and  a  rrcovery  and  ere<^tion  ciecuted,  as  to  part  of  the  debt, 
illlowed.     I^vat  v.  Re;<here,  M.  4  G.  Fort.  337. 

In  indeb.  q$$itmpsily  non  assumpsit  and  plcne  administrnriif  allowed  on  affidarit* 
JmL  Bristol,  M.  1721,  Bunb.  182. 

Abfi  assumpsit^  and  non  assumpsit  infini  sex  annosy  allowed..  Harrison  v.  Win- 
ehomb^,  H.  12  G.  Folkes  v.  Smith>  in  (\  B.  M.  12  G.  Bristow  r.  Woodwanl. 
Toephcnv.  Elking,  M.  13  6.  Ptr.  678.  Allowed  op  solemn  debate;  because 
Jiereby  defendant  secures  io  himself  a  trial  on  the  merits  at  all  events.  Da  Costa 
V.  Carteret,*  H.  4  G.  2.     Rtr.  889. 

Jfon  assumpsit  and  dijichargc  by  bankruptcy,  nllcnvod.  Pl)i!Iips  >*•  Wood,  MT.  S 
6eo.  2.     Str.  1000. 

To  assumpriity  testator  made  uo  aiicli   pr^niiisc  :  catr^c  of  n'^tion  not  wilbin  sht' 
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Mi»;  «xoMQr  madono  fiotmet  and  plen$  odnutMiramt.    Hughec  V.  Pkfoi,  P. 
%Q.%    B.R.U.  243. 

f  *ilii  tresfNWs  for  cuttkig  down  {^aintiff's  iree,  that  he  cut  it  down  for  r^>ain, 

aaatint  ittntamqilad  his  watorcoorsey  allowed.     Clare  v.  Frost,  P.  7  G.  Str.  426. 

Oq  debt  OB  bond  against  an  adminiBtiator,  wMi  ad  diem  and  plene  adminiatratily 

aOowed,  on  affidaviC  oCtke  fUent  odminiHraciL    Jones  v.  Lord  Stafibid^  M.  1724. 

BcBib.  181* 

Ta  Mit  OB  hood,,  executor  laaj  [Jead  payment  of  principal  and  interest,  accoid- 
ingtofiC  4  &5  Ann.  wadpleM  adminUiraviL     Anon.  9  6.  2.     B.  R.  H.  173. 

JV(Mt  esijmdumf  and  dtsdmige  by  commission  of  bankrupt,  allowed.     Atkinson 
T.  AAinaoB,  T.  4  Geo.  2.     Str.  871. 

Baidcnipt  allowed  to  plead  his  bankruptcy  generally  and  specially.     Ld.   Clinton 
V.  Hoitom  M.  8  G.  2.     Str.  1060. 

in  debt  oo  bond,  to  many  plainiifl'  if  requested,  allowed  to  plead   non  est  fadum^ 
aadnevev  le^iaested*     Buon  v.  Yacker,  T.  5  6. 2.     »Str.  908. 

On  aniofoTmalion  of  debt  on  bond  to  the  crown,   noni  est  factumf  and  conditions 
perfbrmed,  allewed.    AttoraAy-gencral  v.  Snow,  II.  1721,  Bunb.  96. 

in  r^fhvioif  non  cupilj  property   in  another^  and  Uberwn  tenementum,  allowed. 
Qaaws,  364. 

In  qtUMre  impedit^  that  he  was  seised  in  fee  of  advowson,  and  that  he  had  the  nc^t 
\tn^  aUowi9d«     Winchester  v.  Cook,  P.  3  G.  2.     Fort.  337. 

¥fbere  the  king  is  plaintiff  in  quare  impedit,  the  defendant  cannot  plead  double* 
Sav.jQi^ea,  C.  P.  H.  18G.  2.     WiUes,d33. 

To  a  scsre  fadoM  on  an  old  judgment,  torro-tcnant  may  plead  payment  of  the 
iMnay  teeovcsred,  and  that  defendant  in  that  judgment  was  not  seised.  Ellis  v. 
Mortiaer,  T.  8  G.  2.  B.  R.  H.  153. 

Noi  gi^lty,  and  liberum  ienemejiiuni — ^in  replevin,  that  plaintiff  has  no  prc^perty, 
and  Jastifii^^ioik— damage4easant,  and  under  demise  from  defendant  to  plaintiff- 
distress  for  Aunage-feasant,  and  rent  in  arrear—^^o/vtt  ad  diem,  and  inntual  debt-— 
mm  atammfntj  iand  dischaige  under  debtor's  act — non  est  factum^  and  such  dis* 
chaige — iu>n  assumpsit  and  non  assumpsit  infra,  ^c. — plene  adtmmstravii,  and  set 
aff--^«eB  osMimpMf,  and  plene  administravU — ^not  guilty,  and  general  release — not 
gpnl^y  aad  money  paid  plaintiff  in  satisfacticm  of  all  trespasses  to  such  a  time — ne 
unfiles  exeeufor,  and  plene  mdministravit-^noi  guiltyi  and  moUitei*  manus  iuiposttit, 
som  asMuU  demesBe'^''-non  esifaeiumj  and  ne  unques  executor — not  guilty,  son  assault 
dememCf  wad  satisfaction  for  all  trespasses — not  guilty  and  justtticqiion — non  est 
faetutmf  and  doresB-— ?ioi»  asswnpsit^  set  off  and  tender — tender  to  first  count,  non 
wmmpeit  to  the  residue — non  assumpsit  by  testator,  general  plene  administravit,  and 
ipedal  plme  admsnistrami — in  trespass,  assault,  and  battery,  not  guilty  and  license 
—may  be  pleaded  jointly.  Barnes,  272. 275/279.  286.  329.  336.,  338,  339,  340. 
m.  347,  a48, 349.  352.  355,  356.  359,  360.  362,  363,  364,  365,  366. 
Aba  oMicmpstl  and  statute  of  usury,  refused.     Barnard  v.  ,  IL  8  G.  Fort*' 


Bankruptey  and  mm  assumpsit,  refused.     Newman  v.  Chandjery  Fort.  336. 

^<m  asswnpsit,  vnd  non  assumpsit  infra  sex  ann.,  refused  per  cur.   Fort.   cont. 
Wbelpdale  v«  Atkinson,  Fort.  337.     Vide  supra,  contra. 

•rVm  assumpsit,  and  a  general  releaso,  refused.     Glover  v.  Heathcot,  Fort.   337. 
Barnes,  328. 

Jff on  assumpsit y  and  a  tender,  not  allowed.     Baker  v.  Westbrooke,  P*  6  G.'2. 
Slr.M9.     Yide2BL723. 

A  defendant  cannot  plead  non  assumpsit  as  to  the  whole,  and  a  tender  as  to  part, 
a  Wils.  145.     2  Blk.  723.  Maciellan  v.  Howard,  B.  R.  H.  31  G.  3.  4  T.  R.  194. 

Neither  can  non  est  factum,  and  a  tender  as  to  part,  be  pleaded  to  an  action  on  a 
%OHd.     Jenkins  v.  Edwards,  B.  R.  H.  33  G.  3.  5  T.  R.  98.  4  Taunt.  459. 

[*]  Leave  to  plead  two  pleas  in  an  action  on  a  deed  made  abroad,  one  whereof 
»,  and  th<^  other  admits,  the  contract,  will  be  refused.     3  Taunt.  385^ 
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8<dvU  po8l  dUmj  and  a  discharge  under  an  insolvent  act^  not  qliaired  to  be  jobied^ 
being  inconsistent     2  BIk.  993. 

Ab«  a89wnp8U  and  alien  enemy  cannot  be  joined.     2  BIk,    1326.     1  B.  &  P 
222.     2  B.  &  P.  72.  .  «   «.  IT, 

JVo»  est  factum,  and  usiuy,  may  be  pleaded  together.     2  B,  &.  P.  12. 

To  asmmpsit  on  a  bill  of  exchange,  the  Court  will  not  allow  n  di^ffvndant  to  (ilead 
-  the  genera]  issue  ;  and  that  the  bill  was  given  on  a  stock-jobbing  transaction,  con- 
trary  to  stat.  7  G.  2.  c.  8.  Shaw  v.  Everett,  C-  P.  H.  38  G-  3.  1  Bos,  & 
Pull.  222. 

In  trespass,  not  guQty  ;  and  a  justification  for  a  way ;  not  allowed*     Fisher's 
case,  Fort.  335. 

In  trespass,  tender  of  amends,  and  justification  that  pkintiff 's  fences  were  out  of 
repair,  not  allowed.     Antony  v.  Williams,  T.  4  G.     Fort.  336. 

But  not  guilty  and  tender  of  amends  have  been  allowed.     2  Bl.  1003. 
If  defendant  in  trespass,  pleads  in  justification  two  titles,  one  by  lease  for  lives^ 
and  one  life  living  12th  July,  and  yet  as  to  12th  July,  another  title  and  seisin  in  fee  ; 
it  is  repugnant  and  naught.     Taylor  v.  Woollen,  P.  2  G.  2.  Fort  380. 

In  assault  and  battery,   non  est  factum  and  a  justifkation  cannot  be  ploaided. 
Palmer  v.  Wadbrooke,  M.  4  G.  2      Str.  876. 

To  debt  on  bond,  non  est  factum  and  coverture  in  plaintiff  not  allowed  ;  for  one 
is  in  bar,  the  other  in  abatement  Holt  v.  Mabberley,  X-  ^  ^-2.  B«  R.  H*  135. 
Liberum  ienemenium,  and  justification  or  not  guilty — not  guilty,  and  accoid  and 
satisfaction — non  assumpsit,  and  several  set-6!fe — nil  debit,  and  ttt7  habuit  m  tene^ 
mentis — not  guilty,  and  justification  in  trespass — non  assumpsit,  w^  fion  assusiumi 
infra,  ^c.  after  money  paid  into  court — [non  assumpsit  and  sdieD^ge  of  the  plaintm] 

not  guilty,  and  a  release  of  particular  trespass — not  guihy,  and  tender ^in  trover^ 

not  guilty,  and  that  plaintifi  becanpo  bankrupt — non  assumpsit,  and  in&ncy — non  est 
factum^  and  solvit  past  diem — non  a^umpsit  and  solvit  ad  diem — cannot  be  pleaded 
jointly.  Nor  nou  assumpsit,  and  plene  adnUnistravit — solvii  ad  diem,  and  riens  per 
descent — ^not  guilty,  and  a  license — without  affidavit  Barnes,  329.  332,  333.  33d, 
389.  350,  351.  359,360.  363.     2  Bl.  901^.  993.  1826. 

But  tliis  statute  does  not  extend  to  plead  double  matter,  which  shall  have  di&reiit 
trials  :  as,  in  dower,  to  plead  ne  nnques  accouple  and  a  mortgage ;  for  the  6tst  Dilata- 
tor shall  bo  tried  by  the  bishop,  and  the  other  by  a  jury,  and  the  judge  cannot  certify 
if  llicre  was  a  probable  cause.  11.  inter  Harding  and  Harding,  €•  B.  M.  9. Amu 
(Com.  148.) 

In  dower,  leave  to  plead  ue  unques  seise,  and  ne  unques  accouple  denied.  2  BL 
1157.   1207. 

A(>f>  nssumjysit,  and  non  asswnpsil  infra  sex  ami.  pleaded,  to  the  second  replica- 
tion,  an  original,  rejoinder,  wd  iief  record,  judgment  for  plaintiff,  and  plaintiff  ex- 
ecutes writ  of  inquiry;  aflcrwardstho  first  issue  of  n<m  assttmpsit  tried,  and  plaintiff  non- 
Huitod,  and  thereupon,  on  motion,  the  writ  of  inquiry  discharged  ;  for  if  one  issue  be 
i'or  dolbndant,  plaiiilifr  cnnnot  recover.     Prior  v.  Hay,  M.  8  G.  2.     Fort.  33a 

^  jVM  titl  record  and  nil  delect  cannot  be  pleaded  to  an  action  of  debt  on  a  judg- 
moiit  remlerotl  in  a  si«iter  state.     Lu  ('onto  v.  Pendleton,  1  Johns.  Cas.  104. 

Nor  <MUi  nut  lirl  record  bo  joined  with  a  plea  of  payment ;  for  nul  tiel  record 
(mniH)t  bo  juinotl  with  any  othor  plen.  Carnes  r.  Duncan,  Coleman,  35.  Vid« 
llu^moud  i\  Smith.  13  Jolin«.  Hop.  «29. 

8o,  \%horc  in  debt  on  bond,  the  defendant  pleaded  two  pleas  of  payment  ;  one 
Im»Iuiv  Iho  day,  antl  thf  otlior  at  the  day,  the  court  on  motion  ordered  the  ffa-st  plea 
III  lin  nil  i(  kt'it  iiut.     Tlmyor  r.  Rogers,  1  Johns.  Cas.  152. 

A  pliMi  muv  fontuin  a  stalcinent  of  all  the  facts  necessary  to  constitute  one  de- 
fvwvo,  luul  H  not,  Oh  that  account,  double.  Patcher  i?.  Sprague,  2  Johns.  Re^  462. 
Hi»,\\hpio,  t(»  a  dorhirntion  iu  debt  ogainst  the  sheriff,  for  an  escape,  an  involun- 
Ituy  I'Mniiir,  iuul  n  ttirn  brtoi^e  action  brought,  and  also  a  discharge  under  the  act 
ItM'lhn  hJitif  fil'inxHivontdobtorx,  were  pleaded,  it  was  held  to  be  ^ood|  asconsti- 
Ui(Im|K  hut  on«  iJ<»lt»nov.     Currio  r.  Henry,  2  Johns.  Rep.  433. 


Plea.  Ill 

So,  to  ft  plea  of  disclnige,  under  the  ihs<^vent  act,  a  replication  aetting  forth  all 
the  TeftsoBd  for  wfatch  the  discharge  is  mada  void  by  the  act,  in  the  words  of  the  act, 
is  bad ;  the  plaintiff  must  specify  the  ^articukir  act  or  fraud  on  which  he  relies^  in 
Older  to  sel  aside  the  discharge.  Service  v,  Heenuance,  2  Johns.  Rep.  96.  Vide 
Cooper  v.  Heermance,  3  Johns.  Rep.  313. 

So  a  plea  in  trover,  stating,  that  the  goods  were  sold  by  order  of  the  plaintiff, 
on  coDUDtsskm,  andalso^  that  the  defendant  was  discharged  under  the  insolvent  act, 
is  bod.     Kennedy  tr.  Strmig,  10  Johns.  Rep.  289. 

So,  it  would  seem,  that  a  plea  to  an  action  de  bonis  asportatisy  alleging  property 
m  the  defendant,  and  also  a  taking  under  a  writ  of  replevin  is  bad  for  duplicity. 
Moors  «.  Barker,  S  Mass.  Rep.  310. 

But  in  replevin,  the  defendant  may  plead  »o»  ceptf,  and  property  in  himselfl 
Shuter«.  Page,  11  Johns.  Rep.  196.  ^ 

(E  3.)  Must  not  be  argumentative. 

So,  a  flea  ought  to  be  direct  and  positive,  and  not  by  way  of  rehearsal, 
or  argumentative.    Cp*  L.  303.  a.-  M»r.  307. 

ils,  in  tfover  for  an  indenture,  whereby  A.  granted  a  manor,  rendering 
rent,  it  is  do  plea  (hat  A.  did  not  grant  the  manor ;  for  it  is  no  answer  to  the 
^iaration,  except  by  argument.     R.  Yel.  223,  4. 

[*]Io  ejectment  on  a  lease  for  ten  years,  it  is  no  plea,  that  by  custom  there 
catmot  bea  lease  for  more  than  six  years.     R.  Dy,   357.  b. 

Informedon  for  a  ma^or,  if  the  tenant  says  that  A.  being  seised  levied  a 
fine,  Ac. ;  it  is  Aot  sufficient  to  reply,  that  tempore  Jinis  and  at  all  times  after- 
wat^B.  was  seised,  &c. ;  for  this  is  an  answer  only  by  argument.  Sav.  85, 
86. 

Soy  if  a  man  pleads  a  grant  by  the  king,  he  ought  to  plead  directly,  that  the 
kij^  eoncessitj  and  not  by  a  teslal*  exisiii  quod  concessiU     1  Sand.  274. 

Otherwise  in  covenant.     Vide  post,  (2  V  2.) 

If  the  defendant  avows  and  says  that  A.  was  possessed,  ct  sic  possessionnt* 
ptr  indtrUaram  teitai.  exisiii  ih^it  he  assigned,  it  is  not  good.  R.  2  Sand. 
319.     %  Lev.  12. 

So,  \f  the  defendant  pleads  a  lease,  &c.  by  a  lestat.  existit^it  is  bad.  Cro« 
El.  195.     2Gro.  537. 

^ii<  an  aigoroentative  plea  shall  be  aided  by  verdict,  or  on  a  general  de- 
murrer.   Al.  48. 

I  Bat  it  seems,  that  an  argumentative  plea  is  good  on  general  demurrers 
As  where  the  averment  was,  that  the  defendant  had  good  reason  to  believe^ 
thai  the  plaintiff  well  knew  a  cer(ai[x.fact,  is  argumentativcly  to  charge  the 
plaintiffwith  ki^owledge.     Spencer  v,  Soulhwick,  9  Johns.  Rep.  314.  } 

(E  4.)  Nor  vary  from  the  place  in  the  declaration  without  neces- 
sity. 

SOf  a  plea  in  excuse  or  justification  ought  to  allege  the  fact  in  the  place 
mentioned  in  the  declaration,  if  the  natnre  of  the  justificatior^does  not  other- 
wise require  ;  and  therefore  in  trespass  at  A.,  if  the  defendant  justifies  by  an 
execution  at  B«  in  the  same  county,  it  is  bad  ;  for  no  place  in  the  same  coun- 
ty is  material  upon  process  to  the  sherifh     R.  3  Lev.  1 13. 

lo  debt  at  London,  on  a  bond  to  pay,  if  a  ship  did  not  miscarry,  plea  that 
it  did  Hiiscarry  at  Falmouth  in  Cornwall,  is  bad ;  for  the  place  is  not  mate- 
ital.      R.  1  Lev.  149. 

So,  a  plea  that  he  made  the  bond  in  another  county  being  within  age,  is 
bad.      Dal.  19. 
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\  U  8ccmfl,  that  the  defendant,  in  an  action  for  words,  may  justify  at  a 
different  pince  from  that  laid  in  the  declaration.  Thomas  r.  Romseyy  6 
Johns.  Rep.  26.     Viile  Furman  r.  Haskin,  2  Caines^Rep.  369.  } 

(E  5.)  Must  be  certain. 

So,  a  plea  ought  to  be  certain.  And  therefore,  if  the  defendant  pleads 
(hat  he  has  expended  8)0/.  for  repairs  tt  alia  antra netessaria^  His  ha^fot 
the  uncertainty  ;  for  he  ought  to  show  for  what  charges  he  has  expended 
them,  by  which  the  court  may  judge  whether  they  were  necessaty  or  not. 
R.  1  Sand.  49.  Vide  Certainly  in  the  Declaration,  ante,  (C.  17,  I  a,  19,  20, 
21,22.) 

So,  in  debt  upon  a  bond  to  make  an  assurance  of  land,  if  the  defendant 
pleads,  that  he  executed  a  release,  it  is  bad,  if  he  does  not  show  (bat  it  con- 
cerns the  same  land.  *  2  Co.  4.  a. 

If  the  defendant  pleads,  that  he  paid  tot  denar.  summas  ^tiant.,  the  plain- 
tiffmennt,  without  saying  what  sum  he  paid,  it  is  bad.     R.  Mar.  pi.  120. 

So,  if  a  man  be  bound  to  give  all  the  money  in  his  pocket,  if  he  says  Ibat 
be  gave  all,  it  is  bad ;  for  be  ought  to  show  what  sum  he  gave.     Latch,  16. 

So,  if  he  be  bound  to  convey  all  his  land,  and  he  pleads,  that  he  has  con- 
veyed ail.     Ibid. 

So,  if  a  man  bfe  bound  to  pay  all  charges  to  A.'s  attorney,  expended  ia 
such  a  suit,  if  he  pleads  that  he  paid  omnes  misas  si  cuatagia  in  that  f*}suit, 
it  is  bad  ;  for  he  ought  to  show  that  the  charge  was  so  much,  which  he  has 
paid.     R.  Lut.  421,  422. 

If  the  defendant  pleads  that  A.  has  paid  all  debts  to  the  plaintiff,  he  ought 
to  show  what  debts,  &c.     R.  3  Leo.  3.*    Mo.  12. 

If  he  pleads  that  he  made  an  estate  by  the  advice  of  B.,  it  is  bad,  if  he 
does  not  show  what  estate.     Hob.  295. 

If  he  pleads  that  he  levied  part  of  the  money,  without  saying  how,  it  is 
bad.     R.  3  Leo.  223. 

If  he  justifies  a  taking  for  a  contempt  tarn  verbis  quamfactisj  without  shew- 
ing what.the  words  or  facts  were.     R.  2  Leo.  34. 

If  he  pleads  payment  to  an  assignee  of  a  bill  of  exchange,  he  ought  to 
show  a  custom  to  assign.  Semb.  3  Mdd.  226.;  but  afterwards  U  was  R. 
cont.     Sho.  1 28. 

If  he  pleads  an  excuse  of  his  performance,  he  ought  to  show  all  done  by 
him  that  he  could  do.     R.  Sho.  335. 

If  he  pleads  t!ie  taking  of  a  ship  as  a  prize,  he  ought  to  show  a  cause  of 
forfeiture.     R.  Carlh.  32. 

If  a  condition  be  to  deliver  at'  such  a  day,  it  is  not  sufficient  to  say  that 
he  delivered  secundum  fortnam  condiiionis^  without  showing  what  and  at  what 
time  in  certain.     Semb.  1  Lev.  145. 

If  it  be  to  ^njoy  an  office  according  to  letters  patent,  he  ought  to  show 
the  effect  of  the  patent,  and  that  the  plaintiff  enjoyed  accordingly.  Hob. 
295. 

If  the  defendant  pleads  a  feoffment  to  a  use,  it  is  not  good,  if  he  does  not 
show  a  seisin  at  the  time  of  tlie  feoffment.     Kit.  228.  b. 

So,  if  he  pleads  a  lease  and  release,  and  does  not  show  possession  at  tho 
time  of  the  release.     7  H.  7.  3. 

If  he  pleads  an  entry  by  the  command  of  cestui  qut  use,  and  doca  not 
show  that  he  was  seised  to  the  use.     Kit.  228.  b. 

If  he  pleads  a  re-entry  for  nonpayment  of  rent,  nnd  docs  not  allege  a  cer- 
fam  demand.     R,  Al.  19.  R.  Hob.  331. 
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If  he  pleads  a  descent  (o  him  as  heir,  without  saying  how  he  is  heir.     1 
Lef.  190. 

If  (be  defendant,  in  trespass  guare  clausum  fregit^  pleads  that  it  was  his 
/{^eehold,  he  must  saj,  at  the  time  of  the  trespass,  otherwise  it  wilJ  be  bad. 
.Pol.  132. 

So,  if  he  pleads  that  the  rent  was  more  tlian  the  vultie,  in  debt  for  rent 
against  hina  as  executor,  without  saying  at  what  time  it  was  so,  it  is  bad. 
Pol.  132. 

If  in  tre.^pass;  be  pleads  that  three  justices  did  not,  &c.,  he  must  say 
ntctorumaliquis.     2  Mod.  284. 

If  he  pleads  pro  eo  quod  ?ion  nwnslravU^  &c.,  it  is  bad  ;  for  the  matter  in 
bar  must  be  alleged  certainly.  R.  Cro.  El.  242.  Semb.  1  Sand.  117.  Dy. 
254.  b. 

Or,  he  pk'dds  quia  ohslruxit  :  for  he  ought  to  say  precisely  quod obstruxit 
Cro.  E\.  441. 

In  a  piea  to  part,  the  part  to  which  it  is  pleaded  ought  to  be  ascertained. 
Vide  post,  (£  27 F  4.) 

Id  a  plea,  the  certain  place  and  time  of  every  tiling  material  and  traversa- 
ble ought  to  be  alleged.     Vide  ante,  (C  19,  20.) 

How  it  shall  be  alleged,  vide  ante,  (C  19.) 

{  A.  material  and  traversable  fact  must  be  expressly  statpd,  and' cannot  be 
iofenei  from  other  parts  ot  the  pleadings.  Frary  v,  Dakin,  7  Johns.  Rep. 
75.  Vide  Bakewell  9.  Dalton,  5  Day,  489.  Eastman  p.  Curtis,  1  Conn* 
Rep.  323.  ( 

[*](E  6.)  And  shall  be  most  strong  against  the  defendant. 

And  shall  be  taken  most  strongly  against  the  defendant.  Co.  Lit.  303.  b, 
PU  Com.  2d.  a. 

And  therefore,  in  trespass,  if  the  defendant  pleads  a  release,  without  saying 
at  whM  time  it  was  made,  it  shall  be  intended  to  be  made  before  the  trespass  ; 
for  this  is  most  strong  against  the  defendant.     PI.  Com.  46..  a. 

Sof  in  waste,  if  the  lessee  pleads  that  it  was  for  mines,  without  saying  when 
Ae  mioes  were  opened,  it  shall  be  intended  that  they  were  opened  after  the 
lease ;  for  that  is  the  most  strong  against  the  defendant.     Per.  Hob.  234. 

If  the  defendant  pleads,  that  A.  seised  of  a  manor  unde  locus  in  quo,  &c* 
was  parcel,  demised  his  manor  except  B.  &c.,  it  shall  be  intended  that  the 
locus  in  quoy  &c.  was  parcel  of  B^,  if  the  contrary  does  not  appear.  R.  PL 
Com.  104.  a. 

So,  if  to  a  bond  the  defendant  pleads  payment,  it  shall  be  intended  after 
the  A^fy  if  he  does  not  say  otherwise.     PI.  Com.  104.  a. 

In  dumfuil  infra  alai.^  if  the  tenant  pleads  a  release  by  the  demandanty 
•iTftfaottt  saying  when,  it  shall  be  intended  within  age.     PI.  Com.  104.  a. 

i/a  man  pleads  quod  A.  cat.  ei  arrestal.  fuit  in  Lond.^  without  saying  by 
what  authority,  it  shall  be  taken  to  be  an  arrest  by  wrong.     Dy.  120.  a. 

But  it  shall  not  be  intended  against  the  defendant,  where  such  intend- 
ment ia  not  consistent  with  another  part  of  the  plea  ;  as,  a  lease  by  a  bishop 
shall  not  beioteoded  to  be  by  one  then  alive,  where  the  plea  afterwards 
%iys  per  A*  nuper  episcopum.     R.  10  Co,  59.  b. 

(E  7i)  But  certainty  to  a  common  intent  is  sufficient. 

But  certainty -to  a  common  intent  is  sufficient.     Ca*.  Lit.  303.   a.    Vide 
ante,  (C  24.)    }  Vide  Spencer  i?.  Soutliwick,  9  Johns.  Rep.  314*     Service 
VoL   VI.  16  C*il'l 
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V*  Heermance,  1  Johns.  Rep.  91.  Peebles  v»  Kiltie,  2  Johns.  Rep.  363. 
Frary  v*  Dakio,  7  Johns.  Rep.  75.  Currie  v.  Henry,  3  Johns.  433.  CrQ- 
ger  V.  Cropsej,  3  Johns.  Rep.  242.  Cantillon  v*  Greaves,  8  Johns.  Rep. 
369.  2d  edit.  Morgans.  Dyer,  10  Johns.  Rep.  161.  Hines  v.  Ballard,  I  f 
Johns.  Rep.  491.  Van  Ness  v.  Hamilton,  19  Johns.  Rep.  349.  Roose* 
velt  V.  Kellogg,  20  Johns.  Rep.  208.  } 

And  therefore,  in  assize,  if  the  tenant  plead  (hat  his  father  was  seised  anjl 
died  seised,  and  he  entered  a  son  and  heir,  it  is  good ;  though  it  may  be  that 
the  father  of  the  demandant  abated  after  his  ancestor  die4  and  before  his 
entry:  but  it  shall  not  be  intended  ;  for  when  he  says,  that  his  father  died 
seised  and  he  entered,  the  common  intendment  is,  that  he  entered  imme* 
diately.     PI.  Com.  26.  28.  33. 

So,  if  a  plea  be,  that  the  defendant  surrendered  and  released  a  copyboFd 
in  full  court,  and  the  plaintiff  accepted  it,  though  it  is  not  said  that  the  sur- 
render was  to  the  plaintiff  ^s  use,  it  is  sufficient ;  for  it  shall  be  intended*. 
R.  Cro.  Car.  6. 

So,  a  plea  to  debt  on  a  bond  for  the  enjoyment  of  land,  which  post  con* 
fectionem usque  diemhillm  the  plaintiff  einoyed,  is  good,  though  it  is  not  said 
semper  post ;  for  it  shall  be  intended.     K.  Cro.  Car.  1 95. 

So,  ID  trespass,  if  the  defendant  justifies  as  servant,  without  saying  by  his 
command,  it  is  good  ;  for  it  shall  be  intended. 

ff  the  defendant  says  that  the  master  of  a  college  and  bis  fellows  were 
seised  in  fee,  it  shall  be  intended,  in  right  of  the  college.  PI.  Com.  102. 
Videpost,  (2B  1.) 

If  several  writs  are  mentioned  to  sheriffs  of  several  counties,  and  one 
was  an  extent,  and  it  is  said  quod pradict.  sheriff  returned,  &c.f  it  ["^Ishall 
be  intended  the  same  sheriff  to  whom  the  writ  was  directed.  PI.  Com* 
65.  b. 

In  pleading  the  taking  of  a  term  under  9i  fieri  Jaciasj  h  is  sufficient  to  state  that 
the  puly  was  possessed  **  of  a  certain  interest  in  the  residue  of  a  certain  term  of 
years  ;''  for  the  sheriff,  who  has  not  the  title  deeds,  cannot  exactly  define  what  the 
precise  interest  is.     Taylor  v.  Cole,  B.  R.  £.  29  Geo.  3.     3  T.  R.  292. 

(£  8.)  Soy  less  certainty  where  the  matter  may  be  ascertained 

by  evidence. 

So,  where  no  certainty  at  present  is  known,  it  is  sufficient  to  show  the  cer« 
tainty  in  evidence,  and  allege  generally  in  the  pleading;  as,  if  a  nnan  as* 
sumes  to  give  a  bond  with  sufficient  sureties  to  save  harmless  iu  such  a  suit ; 
it  is  sufficient  to  say  that  he  gave  a  bond  with  sufficient  sureties,  without 
saying  in  what  penalty,  &c. ;  for,  till  the  suit  is  determined,  it  is  not  known 
liow  much  is  sufficient,  and  it  shall  be  shown  in  evidence.  R.  1  Lev. 
297. 

Bat,  a  corrapt  agreement  for  the  forbearance  of  money,  till  one  or  the  other  of 
two  days,  must  be  pleaded  according  to  the  fact  in  the  alternative  ;  and  if  it  be 
stated  as  an  absolute  forbearance  till  one  of  those  days,  the  evidence  will  not  sup- 
port the  plea.    8  T.  R.  531. 

(E  9.)  And  necessary  circumstances  shall  be  intended. 

And  necessary  circumstances  shall  be  intended ;  as,  if  a  man  pleads  a 
feofTment,  livery  need  not  be  alleged  ;  for  it  shall  be  intended.  Co.  Litt. 
303.  b. 

So,  attornment  of  tenants  shall  be  intended,  if  a  feoffinent  of  a  manor  be 
pleaded.     Co.  Lit.  310.  b. 

1*112] 


-" 


Plea.  116 

m 

So,  if  tbe  defendant  pleads  an  assignment  of  dower,  it  shall  be  intended 
tobebj  metes  and  bounds.     D.  Cro.  Car.  162. 

If  be  pleads  a  request  by  an  inferior  judge  to  a  superidr  to  assume  the 
jurisdiction  of  a  cause  out  of  the  inferior  ecclesiastical  court ;  it  shall  be  in- 
tended that  the  request  was  undersea!.     R.  Cro.  Car.  163. 

So,  if  he  pleads  that  the  sheriff  made  a  warrant,  he  need  not  say  sub  si- 
fUlo.     R.  Cro.  El.  53.     Pal.  357. 

If  he  pleads  himself  to  be  heir  to  A.,  he  need  not  say  that  A.  is  dead. 
Dal.  67. 

Or,  that  A.  had  no  son,  &c.    Dal.  67. 

So,  where  the  plea  refers  to  a  thing  which  shows  the  certainty,  it  need 
Bot  be  particularly  alleged  ;  as,  in  debt  on  a  bond,  if  the  defendant  pleads  a 
recovery  and  execution  against  another  obligor,  he  need  not  say  by  what 
process  or  in  what  county  ;  for  this  appears  by  the  record.     R.  Dal.  33. 

So,  wbere  the  certainty  of  the  lands  appears,  there  is  no  need  to  saj  per 
nomen  bow  they  are  described  by  the  deed ;  which  will  not  make  a  bad  plea 
good;  tboogb  somettoies  it  makes  a  plea  bad.     Lut.  1006. 

(E  10.)  And  less  certainty  is  necessary  for  an  inducement. 

And  it  is  net  requisite  to  hare  so  much  certainty  in  pleadins  a  matter 
which  is  only  conveyance  or  inducement.  Co.  Litt.  303.  a.  Vide  ante, 
(C  31.  43.)     Post,  (E  18.)      {  Tousey  t?.  Preston,  1  Conn.  Rep.  175.  } 

As,  in  trespass,  if  the  defendant  justifies,  that  he  being  possessed  for 
Pjyears  the  plaintiff  would  have  ousted  him,  and  he  in  defence  of  his  pos- 
session moliter  manu9  imposuii^  he  need  not  shew  by  whom,  or  when,  or  for 
bow  many  years  he  was  possessed.     R.  Cro.  Car.  138.     Vide  post,  (E  19.) 

In  annuity,  if  the  defendant  pleads  that  it  was  granted  for  holding  his 
courts,  and  being  seised  of  the  manor  of  D.,  he  requested  the  plaintiff  to  hold 
a  court  there,  who  refused;  he  need  not  say  of  what  estate  he  was  seised* 
Cro.  El.  419. 

In  trespass,  if  the  defendant  justifies  by  a  devise,  and  the  plaintiiT  replies 
thai  the  devisor  died  seised,  and  it  descended  to  him  as  cousin  and  heir,  he 
Deed  not  show,  bow  cousin.    R.  2  Cro.  86. 

fo  an  action  upon  the  case  for  a  nuisance  in  throwing  carrion  into  a  close 
per  quod  diversa  averia  inlerierunt^  it  is  sufficient,  without  saying  what  or 
how  many  beasts.     R.  Al.  22. 

If  a  man  makes  title  to  an  office,  he  ought  to  prescribe  for  it ;  but  if  he 
allies  the  office  only  as  inducement,  it  is  sufficient  to  say  quod  est  antiquum 
offidum.     R.  10  Co.  59.  b. 

In  avowry,  if  he  alleges  a  partition  between  A.  and  B.,  whereby  the  locus 
in  (mo,  &c.  inter  alia  fait  allot,  to  A.,  and  so  justifies,  damage  feasant,  it  is 
sufficient,  without  saying  what  lands  in  certain  were  allotted  to  A.  and  what 
toB.     R.  PIo.  431.A. 

(E  11.)  Or,  for  a  negative  matter. 

So,  there  is  no  need  of  so  much  certainty  for  a  matter  in  the  negative. 
D.  PI.  Com.  33.  b. 

As,  in  an  action  upon  the  case /or  not  taking  sufficieiit  pledges,  the  gene- 
ral averment,  that  "he  has  not  tdken  sufficient  pledges,  is  sufficient,  being  in 
the  negative.     R.  Lut.  159. 

In  debt  on  a  bond  to  indemnify,  it  is  sufficient  to  say,  not  damnified,  with- 
oot  showing  how  he  has  indemnified.     Vide  post,  (E  25.) 
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Id  debt  on  a  bond  that  he  will  permit  ingress  and  regress,  &c«  it  is  aoffi- 
cient  to  say,  quodpennisU  ;  for  that  is  tantamount  to  th^t  he  did  not  disturbs 
R.  1  Leo.  136« 

(E  12.)  And  surplusage  does  not  prejudice. 

And  surplusage  does  not  prejudice ;  as,  if  the  defendant  in  replevin  avows 
as  bailiff  to  A.,  administrator  of  B.,  where  A.  ought  to  distrain  in  his  own 
right,  the  words  administrator  of  B.  shall  be  rejected  as  sumlusaee.  D. 
Hob.  208.     Vide  ante,  (C  28.)  ^       ^ 

Except  where  it  is  repugnant  or  contrary  to  matter  precedent.  Co.  Lit. 
303.  b. 

As,  if  in  quare  impedii  the  defendant  pleads  a  presentment  of  one  mer§ 
iatetis  who  was  admitted,  instituted,  and  inducted,  per  quod  tcchsia  remansU 
vacua  ;  this  is  repugnant.     By.  293.  a. 

In  action  of  assault  against  A.  and  B.,  if  A.  confesses,  and  B.  pleads  that  he  and 
A.  are  not  guilty,  and  issue  is  joined,  and  B.  found  guilty,  the  woids  fetatimr  to  A. 
may  be  rejected.     Hill  v.  Fleming,  M.  10  G.  2.     B.  R.  H.  341.  ^^ 

(E  18,)  When  the  general  issue  shall  be  pleaded. 

When  a  man  has  no  special  matter  for  his  justification  or  excuse,  he  ought 
to  plead  the  general  issue,  to  avoid  prolixitj  in  records. 

[*jAiid  in  gome  cases,  by  certain  acts  of  parliament,  the  general  issue  may  be 
pleaded,  and  the  special  matter  given  in  evidence. 

As,  in  ^spasB  for  a  tortious  distress  for  rent,  by  11  Geo.  2.  c.  19.  s.  21.  Vide 
I/oug.  283. 

^^^^/ ^  ^^tJ  ^^'  ^'  ^'  ?•  I"*^«  perpetual  by  21  Jac.  1.  c.  12.,  a  jusUce  of  peace, 
conatiOiIe,  &c.  being  sued  for  what  he  had  done  by  virtue  or  reason  of  his  office 
JMy  plead  the  general  issue,  and  give  the  special  matter  in  evidence.     Vide  Doug. 

And  he  may.  plead  the  general  issue,  though  the  declaration  contains  mat- 
ter of  record,  as  well  as  of  fact.     Vide  post,  (2  U.) 

And  if  a  man  may  plead  the  general  issue,  it  is  more  safe  ;  for  if  he  pleads 
generally  he  gives  the  advantage  of  a  replication  or  defence  to  the  other 
party.     D.  Hob.  103. 

rallSlI*'^'^^'^'^  ^^^""^  ^  ''^^^''*^  ^^^""^  ^^  ™*^  ^^'""^  '^'  ^""^  P^^^  the  gene. 

But  lie  cannot  waive  it  after  a  motion  and  order  for  a  trial  at  bar.  F.  c. 
3o7.  ^ 

nlJ  S'rn^"  t?^*^!"*  •."*  before  a  justice,  in  an  action  of  trefpass,  rely  on  his 
plea  of  title,  he  admits  the  trespass,  and  cannot  afterwards,  when  the  cause 

SmHM  Ca/nlJ  Re^ TF'  ""''  "'"'  ''*  ^*^"*"'  '""'''     '*''"«  ^• 
«,f^nf-^^^  defendant  pleads  not  guilty,  nil  debit,  iic.  el  de  hoc  ponii  sc  su- 

^:r';^S^;:;;:!!r:'t^  '•""  ^^'" '''''  »••""  -  ^"^^ '^^^  ^or.. .. 

«n^.°'J^""*f '•'"''' ""  "  ;"S«''ve  plea,  the  plaintiff  or  defcml.inl  shall  join  as 

ri^r;p;r.  S: '-''' '  --'  ■"  '^^^''  '^  '"^  •--•*  p'-^^  - 

^So,^if  the  aefendant  or  (cnairt  pleads  a  fine  in  bar,  and  the  plaintiff  or  de- 
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mtnteil  regies  quod  paries  Jtnis  nihil  hahunmi^  <l  koe  ptiU  quod  inquirala 
pm  fOnmif^  Ae  tenant  or  dbftndaiil  shall  saj  tt  prmditU  A*  JumU^r. 
Ibid. 

So,  if  the  tenant  Tooches,  and  the  demandant  counterpleads  the  Toucher, 
ht  tlttt  the  vouchee  or  his  ancestors  bad  nothing  by  which  they  could  en- 
feoffed kt^petUy  fcc«,  the  tenant  shall  say,  ttpraaicU     T.  similiUr*     Ibid. 

On  noaoMiiin^imi^  an  uannouB  contract  maybe  given  in  evidence,  bat  in  caaeof  a 
tpeciahy,  it  must  be  j^eaded.    Lotd  Bernard  v.  Sanl,  H.  &  6.     Str.  498* 

On,  not  gaflty,  for  beating  a  horse,  defendant  may  justify  in  evidence.  Slater  v. 
Sevan,  T.  4  6. 2.     Str.  872. 

In  case,  on  general  issue  pleaded,  any  thing  may  be  given  in  evidence  that  de- 
stroys plaintiff's  action.  Barber  v.  Dixon,  H.  17  6.  2.  Wils.  44.  ^  Vide  Bea- 
dle V.  Hopkins,  3  Caines'  Rep.  150.  Linsiey  v.  Keys,  5  Jolins.  Rep.  123.  Col- 
lier «.  Moulton,  7  Johns.  Rep.  109.  y 

If  defendant  withdraws  a  special  plea,  he  cannot  plead  anothef,  but  the  general  i^-* 
sue  only.    Law  v.  Law,  H.  7  6.  2.     Str.  960.     1  T.  R.  693. 

Though  defendant  may  strike  out  special  plea,  and  plead  the  general  issue,  yet 
be  enanoi  do  so  without  leave  of  the  court ;  nor  can  he  do  it  after  a  sham  plea* 

Weld  V.  ^eedbam,   M.    17  6.   2.     1  Wils.  29.     Elis  v.  ,  H.  8  G.  3.     2 

Fils.  369. 

He  may  do  it  the  same  term,  before  replication,  without  costs  ;  and  if  plaintiff 
Insaverlict  afterwards,  he  cannot  have  those  costs.     Barnes,  127. 

Flea  of  judgment,  &e.  may  be  withdrawn,  and  plene  fidmnisiravii  pleaded. 
n»id.a30. 

Plea  of  tender  cannot  be  withdrawn  to  plead  genera]  issue.     Ibid. 

[*]Afieriio»  oimmpni  infray  &c.,  defendant  may  not  add  nan  ossumptiL  Barnes, 
332. 33& 

After  demorrer  by  bail,  joined,  nul  iid  record  shall  not  be  pleaded.     Ibid.  334. 

Demurrer  may  be  withdrawn,  and  general  issue  pleaded,  if  defendant  ofiers  it  be* 
fore  assizes.     Ibid.  337. 

General  issne  may  be  withdrawn,  and  special  justification  pleaded,  on  costs,  if 
pfauatiff  not  delayed  thereby.     Ibid.  346. 

Leave  has  bc^n  given  to  withdraw  a  plea  of  no»  est  factum^  and  plead  infancy. 
\  B\.  %7. 

If  a  special  plea  goes  to  the  action,  and  plaintiff  replies  to  the  country,  and  has 
been  delayed,  the  court  will  not  give  leave  to  withdraw,  and  plead  the  general  issue. 
Freeman  v.  JeneS)  H.  9  6.  3.     2  Wils.  391. 

If  a  mistake  happens  by  death  of  attorney,  general  i^sue  may  be  withdrawn,  and 
iBoney  paid  into  court.     Barnes,  344. 

Payment  of  money  into  court  is  an  acknowledgment  by  the  defendant  of  the  con* 
tiact,  and  that  the  plaintiff  is  entitled  to  recover  the  sum  so  paid.  Cox  v.  Parry,  B. 
a.  M.  27  G.  3.  1  T.  R.  464.  Watkins  v.  Towers,  B.  R.  H.  28  Geo.  3.  ) 
T.  R.  276. 

Payment  of  money  into  court  on  the  whole  declaration,  in  an  action  on  a  bill  of 
sxebange,  is  such  an  admission  of  the  validity  of  the  bil],  as  to  prevent  the  necessi- 
ty of  proving  the  hand-writing  of  the  drawer.  Gutteridge  v.  Smith,  G.  P.  M.  35^ 
Geo.  3.     2  H.  Bl.  274.  a.     Yide  supra,  (C  10.) 

^  To  a  declaration  containing  a  count  on  a  warranty  on  a  sale,  and  a  count  in 
assumpsit,  both  arising  out  of  the  same  transaction,  the  defendant  may  plead  not 
gttiltjr.     Hallock  v.  Powell,  2  Caines'  Rep.  216. 

The  plea  of  no;»  est  factum  merely  puts  the  deed  in  issue  ;  and  the  plaintiff  need 
not  prove  the  other  averments  in  bis  declaration.  Gardner  v.  Gardner,  10  Johns. 
Sep.  47.  > 
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(E  14.)  Plea  amounting  to  the  general  issue,  is  bad  ;  wherein 

what  may  be  pleaded  specially. 

And  therefore  a  plea,  which  amounts  to  the  general  issue,  is  bad ;  for  the 
general  issue  ought  to  be  pleaded.     Co.  Lit.  300.  b.     3  Mod.  166. 

\  Vide  Kennedy  v.  Strong,  10  Johns.  Rep.  289.  Bank  of  Auburn  v. 
Weed,  19  Johns.  Rep.  300.  Freeport  v.  Edgcumbe,  1  Mass.  Rep.  459. 
Moors  V.  Parker,  3  Mass.  Rep.  312.  Per  Parsons,  Ch.  J.  Martin  t>.  Wooda, 
6  Mass.  Rep.  6.  Van  Ness  v.  Forrest,  8  Cranch,  30.  } 

As,  in  trespass  by  a  commoner,  if  the  defendant  pleads,  that,  being  lord, 
he  dug  in  the  common  for  coals,  and  left  sufficient  common ;  for  this 
amounts  only  to — not  guilty.     R.  1  Sid.  106. 

So,  in  assiunpsitf  if  (he  defendant  pleads  a  bend  given  for  the  debt  and  ex- 
ecution thereon,  and  traverses  that  he  was  indebted  aliter  aui  alio  modo» 
R.  Cro.  El.  201.  Semb.  5  Mod.  314.     Vide  post,  (2  G  12.) 

Or,  pleads  another  promise,  and  traverses  the  assumption  modo  tiforma^ 
R.  2  Rol.  350. 

So,  in  assize,  if  the  tenant  pleads  a  feofTment  by  the  demandant  ;  for  (hb 
amounts  to  the  general  issue. 

So,  in  trespass  for  goods,  taken  ;  property  in  A.,  whogavetbem  to  the 
defendant,  amounts  to  the  general  issue.     5  Mod.  253. 

Or,  property  in  A.,  and  impounding  by  the  plaintiflT,  upon  which  the  de- 
fendant by  replevin  took  them.     Semb.  5  Mod.  252.  R.  1  Sal.  394. 

So,  in  trespass  quare  clausum  /regit,  if  the  defendant  justifies  by  a  demise 
to  him  by  the  plaintifTat  will,  for  years,  &c.     Sti.  355.  5  Mod.  853. 

Or,  if  he  justifies  damage  feasant  in  another  close.  Lat.  1 45K  Per  two 
J.  Dy.  19.  a. 

"So,  in  trespass  quarc  clauwm  fregitj  and  broke  his  hop-poles,  if  defendant 
pleads  liberwn  tenementfim,  and  tliat  the  poles  were  damage  feasant,  and  he  dis- 
trained them,  it  is  bad.     R.  on  demurrer.   ^Sparks  v.  Keble,  M.  11  G.  Fort.  378. 

Or,  if  plaintiff  declares  for  obstructing  his  watercourse,  by  digging  pits  F*]  and 
making  ponds ;  mid  defendant  pleads,  that  there  were  two  antient  pits,  which  were 
choaked  up  with  mud,  and  therefore  he  made  two  others,  which  he  had  a  right  to  do, 
&c.,  it  amounts  to  the  general  issue ;  for  he  had  no  right  to  make  new  pits,  though 
he  might  have  scoured  the  old.     Brown  v.  Best,  M.  21  6.  2.     1  Wils.  174. 

So,  in  aiidiia  querela  on  adcfeazance,  if  the  plaintiff* pleads  another  defea- 
zance,  and  traverses  the  dcfcazance  in  the  declaration,  for  it  amounts  to  non 
est  factum.     R.  Cro.  El.  53^. 

In  debt  on  a  bond,  if  the  defendant  pleads  that  it  was  his  deed,  but  not  de- 
livered to  the  plaintiflTbut  to  nuothcr.     R.  1  Sid.  450. 

If,  on  a  bond  to  A.  the  plaintiff's  wife,  the  defendant  pleads  that  it  was 
delivered  to  A.,  ^ko;  obiit  invpta;  for,  iXiQU  non  est  factum*     R«   1  Vent. 

77.  .  . '  . 

If,  to  an  action  on  the  case  for  a  vexatious  petition  against  him  in  council^ 
be  pleads  that  the  plaintiff  did  such  an  act,  for  which,  &c.  R.  3  Mod. 
166. 

So,  in  trover,  if  the  defendant  pleads  that  he  took,  as  a  distress  for  toll,  &c. 
R.  Hob.  1 87.     R.  Cro.  El.  435. 

So,  in  trespass  by  A.  for  goods,  if  the  defendant  justifies  by  process  out 
of  the  hundred,  court  upon  a  replevin  against  the  goods  of  B.,  for  if  thejc 
are  the  goods  of  a  stranger,  the  defendant  is  not  guilty.     R.  Skin.  674. 

Yet,  matter  of  law  may  be  pleaded  specially,  though  it  may  be  given  iq 
evidence  on  the  general  issue.     R.  2  Vent.  205.     R.  inter  Hussej  and  Ja- 
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cob  In  B.  R.    T.  8  W.  3.     I  Sal.  344.    2  Mod.  276.    Per  Holt,  Skin. 
362. 

So,  if  an  administrator  pleads,  that  goods  of  the  intestate  to  such  a  value 
caioe  to  his  bands,   which  he  detains  for  bis  own  debt^  and  has   no  assets 
ultra,  it  is  good,  though  it  amounts  to  pUne  administravii.     R.  Hob.  127. 
In  conspiracy,  the  defendant  may  plead  a  legal  prosecution,   though  it 
amounts  to  —  pot  guilty*     R.  Cro.  El.  87 1  • 

In  assumpsii,  payment,  though  it  may  be  given  in  evidence  on  non  as- 
mnpsii.     R.  1  Sal.  394.  [or  accord  and  satisfaction,  R.  Ld.  R.  566.] 

In  debt,  a  release,  though  it  may  be  given  in  evidence  on  nil  debet.  I  Sal. 
394. 
In  debt,  upon  a  lease  for  years,  entry  into  part.  1  Vent.  2. 
So,  if  the  plea  be  for  greater  certainty  ;  as,  in  trespass  in  A.,  if  the  defend- 
ant pleads  that  there  are  several  A.^s  and  none  without  addition,  andjus- 
tL&esmb\ack  A.;  this  does  not  amount  to  the  general  issue.  Semb.  Lut. 
2402. 

So,  ao  entire  plea  is  good,  though  to  part  of  the  declaration   it  amounts 
only  to  tbe  general  issue.     R.  3  Lev.  40. 

So,  a  plea,  which  confesses  and  avoids  the  plaintifT's  title,  is  good,  though 
the  Blatter  may  be  given  in  evidence,  on  the  general  issue :  as,  in  trover,  if 
tbe  defendant  pleads  that  A.  was  possessed  and  lost  the  goods,  that  B.  found 
tbem,  and  gave  them  to  the  plaintiti,  who  lost  them,  and  the  defendant  found 
them,  and  by  the  command  of  A.  converted  them.  R.  Cro.  El.  262.  R. 
coot.  Latch,  185.,  for  there  it  is  said,  that  every  plea  in  trover  which  gives 
colour  to  tbe  plaintiff*,  is  bad,  because  it  amounts  to  the  general  issue,  except 
vhere  it  concerns  {*]the  title  of  land.  Vide  Cro.  El.  555.  146.  1  Leo. 
178.    Vide  Action  upon  the  Case  upon  Trover,  (G  6.) 

Matter  which  might  be  given  in  evidence  on  the  general  issue,  if  it  admits  the 
pUntiff  bad  once  a  cause  of  action,  may  be  pleaded  specially.     R.  Ld.  R.  566. 

Matter  oT&ct,  if  intermixed  with  matter  of  law,  may  be  pleaded  specially,  though 
'A  roi^  be  given  in  evidence  on  the  general  issue.  R.  Hussey  v.  Jacob,  Ld.  R. 
87- 

Thus^  in  an  action  ofagsumpsit,  the  defendant  may  plead  the  statute  of  gaming, 
though  be  nujgiit  have  insisted  upon  it  under  the  general  issue.     lid.  R.  87.  p.  c. 

So,  in  debt  upon  a  bond,  the  defendaot  may  plead,  that  at  the  time  of  making  it- 
she  waa  a  feme  covert,  though  she  might  have  taken  advantage  of  her  coverture  up- 
on the  plea  of  no»  est  factum,    D.  Ld.  R.  89. 

So,  coverture  may  be  pleaded  in  bar  in  an  action  of  assumpsit,  though  it  might  be 
given  in  evidence  on  the  general  issue.  R.  James  v.  Fowkes.    Ld.  R.  89.  in  Sf  ai^. 
A  defendant  cannot  properly  plead  specially  what  merely  negatives  the  charge  in 
tbe  declaration.     R.  Green  v.  Pope,  Ld.  R.  125.  ^ 

Tbos,  in  an  action  for  a  false  return  to  a  mandamus,  the  defendant  cannot  reassert 
6ie  tiiiih  of  the  &cta  contained  in  the  return.     Ld*  R.  125.  p.  c. 

So,  it  is  bad,  though  it  concerns  the  title,  if  it  does  not  Convey  a  good  title, 
Latch,  185. 

And  therefore  it  seems  to. be  in  the  discretion,  of  the  court,  when  a 
plea  amounting  to  the  general  issue,  shall  be  allowed ;  and  therefore  the 
ptaintifTought  not  to  demur,  but  pray  the  opinion  of  the  court.  D«  Hob. 
127.     R.  1  Leo.  178. 

And  a  plea  amounting  to  the  general  issue  is  only  form.  Semb.  1  Rol. 
113.     Cent.  2  Rol.  350.     Semb.  Cro.  £1.  871.     R.  Sho.  76.  133. 
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(E  16.)  When  a  plea  shall  be  special: — ^If  it  be  by  way  of  ex- 
cuse or  justification. 

But,  if  a  man  has  matter  of  justification  or  excuse,  be  ought  to  plead!  it 
apeciallj.     Co.  L.  282.  b.      {  Vide  Hoyt  p.  Gelston,  3  Wheat.  246.  | 

Justification  is  a  conclusion  of  law,  which  necessarily  results  fix>m  a  given  state  of 
fitcts.     1  T.  R.  507,  784. 

As,  if  he  justifies  by  process  out  of  an  inferior  court,  he  ought  to  show 
in  what  action, ^zc.  that  it  may  appear  that  the  inferior  court  had  jurisdiction. 
Per  two  J.  Mar.  118. 

In  debt  upon  a  lease  of  a  vicarage,  if  the  defendant  pleads  a  sequestration, 
he  ought  to  show  before  whom,  for  what  cause,  add  legal  process.  Hob. 
296.-    Vide  post,  (E  18.) 

If  the  defendant  pleads  a  discharge,  he  ought  to  show  specially  how  be  was 
dischai^ed.     Hob.  296. 

As,  if  he  pleads  a  discharge  of  tithes,  which  is  a  bar  to  a  thing  due  of  coori* 
mon  right,  he  ought  to  show  how.     Ibid. 

A  plea  in  justification  must  confess  the  trespass,  tort,  &c.     Sal.  637,  8. 

That  id,  a  plea  moat  admit  the  facts  which  it  professes  to  justify.     3  T.  R.  396. 

Trespass  for  taking  materials ;  on — not  guilty  pleaded,  defendant  shall  not  ffv% 
evidence  of  taking  the  goods  as -a  deodand,  for  he  should  have  justifiedi  Dryer  v. 
Mills,  T.  3  G.  Str.  61. 

[*]  On  trespass  by  husband  and  wile,  defendant  on  the  general  issue  shall  not 
controvert  the  marriage.     Deckinson  v.  Davis,  M.  8  6.  Str.  480. 

If  defendant  claims  an  easement,  he  must  plead  it  specially,  and  cannot  give  it  in 
evidence  on  the  general  issue.     Hawkins  v.  tVallis,  T.  3  6.  3.  2  Wils.  173. 

To  trespass  quare  clausumy  &c.  a  highway  must  be  pleaded  specially.  Barnes, 
448. 

How  performance  or  other  acts  are  to  be  averred.  Vide  ante,  (C  51., 
&c.) 

\  PaymenU  If  the  defendant,  afler  an  imparlance,  pay  the  plaintiflT'a 
demand,  he  may  plead  a  regular  plea  of  payment.  Tillotson  v.  rreston,  3 
Johns.  Rep.  229. 

If  to  an  action  on  bond  conditioned  for  the  payment  of  77/.,  the  defend- 
ant plead  that  he  paid  a  less  sum  which  the  pjaintiif  accepted  in  full  satis- 
iacljon  of  the  sum  mentioned  in  the  condition  of  the  bond  and  in  full  of  all 
demands,  such  plea  is  bad,  either  as  a  plea  of  payment,  or  of  accord  and  sa- 
tisfaction. Dederick  v.  Leman,  9  Johns.  Rep.  333.  Vide  Mechanics^ 
Bank  v.  Hazzard,  13  Johns.  Rep.  353. 

V(rhere  a  declaration  on  promissory  notes,  alleged^  that  the  defendant  had 
not  paid  the  sums  of  money  mentioned,  &c.  and  the  defendant  pleaded,  puis 
darrein  continuance^  that  he  paid  to  the  plaintiff  the  several  sums  of  money 
mentioned  in  the  plaintiff's  declaration  ;  this,  on  demurrer,  was  held  to  be 
good ;  being  as  broad  as  the  declaration.  Chew  v.  Woolsey,  7  Johns. 
Rep.  399. 

In  a  plea  of  payment,  it  is  unnecessary  to  allege  the  payment  of  interest, 
particularly,  fillotson  v.  Preston,  3  Johns.  Rep.  229.  Vide  Chew  r» 
Woolsey,  ul  supra. 

A  plea  in  bar  to  an  action  of  assumpsit,  averring,  that  the  defendant  ten- 
dered a  certain  sum  in  full  of  the  plaintili's  demand,  the  plailitifl  replying 
new  matter  without  traversing  the  sufiiciency  of  the  tender,  is  good  on  de*. 
murrer,  though  from  the  face  of  the  record,  computing  interest  at  six  per 
cent,  the  amount  ofthe  debt  exceeds  the  sum  tendered.  Vermont  Bank  r. 
Porter,  5  Day,  316. 
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Rtltan,  A  release  by  the  obligee,  on  a  joint,  or  a  joint  and  several  bond, 
to  one  obligor,  is  a  release  to  all,  and  may  be  by  ihem  pleaded  in  bar. 
Row/ey  v*  Stoddard,  7  Johna.  Rep,  207.  Austin  v.  Hall,  1 3  Johns.  Rep« 
286. 

Bat  it  mast  be  a  technical  release  under  seal ;  a  covenant  not  to*  sue,  or  a 
receipt,  are  not  sufficient.  Rowley  i\  Stoddard,  ut  supra.  Harrison  v. 
Close,  2  Johns.  Rep.  448. 

In  pleading  a  discharge  by  an  instrument,  which  has  effect  by  its  own  va- 
lidity, without  regard  to  the  consideration  upon  which  it  was  made,  the  man- 
ner in  which  it  was  made,  must  be  specially  stated,  as  (lie  sufficiency  and 
effect  of  it,  is  matter  of  law,  to  be  determined  by  the  court.  Bender  v. 
Sampson,  1 1  Mass.  Rep.  42. 

Former  Recoveri/,  What  shall  be  intended  by  (he  "same  cause  of  ac* 
tion.^'  Rice  v.  King,  7  Johns.  Rep.  30.  Johnson  v.  Smith,  8  Johns.  Rep. 
W9.  5id  edit. 

A  former  recoirery  and  satisfaction,  in  an  action  between  the  same  par- 
ties, and  for  the  same  cause,  is  a  good  bar.  Rice  v.  King,  and  Johnson  v* 
Smitfa,  u(  svpra*    Thomas  v.  Rumsey,  6  Johns.  Rep.  36. 

So,  in  an  action  againsttwo,  on  a  joint  promise,  a  former  judgment  against 
one  of  them,  for  the  same  cause,  is  a  good  bar.  Ward  v.  Johnson,  13 
Mass.  Rep.  148.  « 

A  recovery  in  a  former  action  apparently  for  the  same  cause,  is  only 
frima facie  evidence,  bat  is  not  conclusire.  Snider  r.  Croy,  2  Johns.  Rep. 
257. 

Where  several  matters  have  been  once  submitted  to  the  jury,  their  ver- 
dict will  be  a  bar  to  another  action,  though  they  separated  the  piaintifTs 
demand,  in  passing  upon  it,  and  gave  no  verdict  upon  a  part.  Brock- 
way  V.  Kinney,  2  Johns.  Rep.  210.  Vide  Platner  t.  Best,  1 1  Johns.  Rep« 
530. 

'  But  it  seems,  that  if  a  person  sue  upon  several  and  distinct  causes,  and  a 
part  of  them  only  is  submitted  to  the  jury,  he  is  not  precluded  from  again 
smog  for  such  distinct  cause  as  was  not  passed  upon.  Wheeler  v.  Van 
Houten,  13  Johns.  Rep.  31 1.     Vide  Snider  v.  Croy,  2  Johns.  Rep.  227. 

5o,  a  process,  judgment  and  satisfaction  under  the  laws  of  another  state, 
authorizing  the  process  of  foreign  attachment,  is  a  good  bar  to  another  ac- 
tion. Embree  v.  Collins  &  Hannay,  5  Johns,  Rep.  '101.  Prcscott  v.  Hull, 
17  Johns.  Rep.  284. 

But  it  seems,  that  the  pendency  of  a  suit  in  another  state,  or  foreign  court, 
between  the  same  parties,  and  for  the  same  cause,  is  not  a  stay  or  bar  to  a 
second  suit.     Bowne  v.  Joy,  9  Johns.  Rep.  221. 

A  jadgment  recovered  since  the  commencement  of  the  action,  maybe 
pleaded,  by  executors,  in  bar  of  the  action  ;  though,  generally,  a  matter  of 
defence  arising  after  suit  brought,  cannot  be  pleaded  in  bar,  yet  it  may  bo 
pteaded  in  bar  of  the  further  maintenance  of  the  suit.  Covell  v.  We*ton, 
SO  Johns.  Rep.  414. 

A  nominal  plaintiff,  suing  for  the  benefit  of  his  assignee,  cannot  by  a  dia- 
ntssal  of  the  suit,  under  a  collusive  agreement  with  the  defendant,  create  a. 
valid  bar  against  a  subsequent  suit  for  the  same  cause  of  action.  Welch  t. 
Mandevill,  I  Wheat.  233. 

Jlward.  Where  there  Is  a  submission  to  arbitration,  of  all  demands  be* 
tween  the  parties,  the  award  is  a  conclusive  bar  to  an  action  for  any  de- 
mand subsisting  at  the  time  of  the  submission  and  award  :  althQugh  the  de^ 
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mand  for  whicli  the  action  is  brought,  was  not  laid  befor<i  the  arbitrators^  or 
considered  by  Ihem.     Wheeler  v.  Van  Flouten,  12  Johns.  Rep.  311. 

Bdt  io  pleading  an  award,  in  bar,  it  is,  in  general,  unnecessary  to  aver 
performance.     Armstrong  v*  Masten,  1 1  Johns.  Rep.  189. 

Any  matter  of  defence  which  denies  what  the  plaintiff  is  bound  to  prov6, 
on  the  general  issue,  or  be  nonsuited,  ought  not  to  be  pleaded  specially. 
Bank  of  Auburn  v.  Weed,  19  Johns.  Rep.  300. 

In  a  plea  of  justification  of  a  libel,  it  is  no  excuse  for  general  pleading, 
that  the  subject  comprehends  a  multiplicity  of  facts ;  nor  is  it  sufficient, 
that  the  plea  is  as  general  as  the  chaise  in  the  declaration  *,  it  must  state 
the  particular  facts  which  constitute  the  charge,  with  certainty,  so  that  the 
plaintiff  may  take  issue  upon  them..  Van  r^ess  v.  Hamilton,  19  Johns* 
Rep.  349. 

ICf  m  an  action  of  trespass,  the  defendant  justify  under  an  execu- 
tion, the  general  allegation  that  the  execution  was  regularly  issued  on  a 
lawful  judgment,  is  sufficient.     Hamilton  v.  Lyman,  9  Mass.  Rep.  14. 

In  an  action  of  covenant  on  a  policy,  under  seal,  all  special  matter  of  de^ 
fence  must  be  pleaded.     Marine  Ins.  Co.  v.  Hodgson,  6  Crauch,  206*  ( 

(E  16.)  In  answer  to  special  matter. 

So,  special  matter  ought  to  be  specially  answered.     Co.  Lit.  303.  b« 
In  maintenance,  the  defendant  justifies,  that  he  being  a  neighbour,  recom- 
mended a  counsel  to  him ;  the  plaintiff  replies,  that  he  gave  him  money  $ 
the  defendant  cannot  rejoin,  that  he  did  not  maintain  modo  et  forma^  but 
must  answer  the  special  matter.     Kit.  233.  a. 

(E  17.)  Act  by  special  authoritj. 

So,  if  a  man  be  enabled  by  a  warrant,  or  other  authority,  regularly,  he 
ought  to  shew  it  specially.     Co.  Lit.  283.  a. 

As,  in  trespass,  if  the  defendant  justifies  as  bailiff  to  the  sheriflf)  it  is  not 
sufficient  to  say  that  he  did  it  by  the  mandate  of  the  sheriff,  but  he  ought  to 
show  his  warrant.     R.  3  Mod.  138.     4  Mod«  378. 

So,  in  trespass,  it  is  not  sufficient  to  say  that  the  defendant  took,  &c.  tan- 
quam  ballivxis  mantrii per  mandat.  domini  ;  but  he  ought  to  show  a  precept 
directed  io  him.     R.  4  Mod.  378. 

And  he  ought  to  show  the  substance  and  effect  of  his  authority  to  have 
been  specially  pursued.     Co.     Lit.  303.  b. 

In  a  justification  under  mesne  processr,  the  defendant  must  plead  that  the  writ- 
was  returned ;  but  in  a  justification  under  a  writ  of  execution,  the  return  need  not 
be  stated.     5  Co.  90.     Gowp.  IS. 

A  defendant  in  an  action  for  false  imprisonment,  pleading  a  justificatioD  under 
mesne  proeesa  sued  out  by  him  in  a  cause  in  which  he  was  {Maintifi^  may  state  that 
the  writ  issued  on  an  affidavit  to  hold  to  bail,  without  aettins  forth  the  cause  of  ac« 
tion.»  3  T.  R.  183: 

And  if  the  writ  be  pleaded  as  sued  out  on  a  day  betweeen  the  essoign*day  and  the 
first  day  of  the  term,  and  there  be  a  special  demurrer  for  that  cause,  the  objection 
wiU  not  prevail,  though  the  court  do  not  in  fact  sit  till  the  qmrlo  die  post.     Ibid. 

(E  18.)  When  a  record,  &c.  shall  be  specially  alleged. 

When  matter  of  record  is  the  foundation  and  substance  of  the  ptea,  it 
ought  to  be  certainly  and  trtily  alleged.    Co.  Lit.  303.  a. 

A:id  a  record  must  not  be  alleged  inter  alia^  for  it  is  entire,  and  depcnda 


Pfea.  Its 

«poQ&D*origina1  and  ajadgment,  and  cannot  be  divided.    D.    Hob.  226. 
PL  Com.  65.  a. 

And  therefore,  in  an  inferior  coart,  which  is  not  of  record,  the  whole  pro- 
ceedii^  there  ought  to  be  pleaded  at  large  ;  and  it  is  not  sufficient  to  sajr, 
ialuer procesum  fuit.     R.  2  Vent.  100.     Vide  infra. 

So,  the  proceedings  in  an  inferior  court,  though  it  be  of  record.  Semb. 
3  Vent.  100. 

So,  a  plaint  alleged,  upon  which  ialUtr  processum  fuit  that  there  was 
wdgment^  without  shewing  an  appearance  and  deciaratioD,  is  not  sufficient. 
R.Lut.  918. 

[* jSo,  in  pleading  an  execution  by  a  court  at  Westminster,  he  ought  ip 
allege  an  ejectment,  &c.,  upon  which  taliUr  processum  fait^  that  the  plain- 
tiff bad  judgment,  and  thereupon  sued  out  execution  ;  and  it  is  not  sufficient 
to  allege  an  execution  without  showing  the  judgment.     R.  1  Lev.  83. 

Yet.,  iC  proceedings  in  an  inferior  court  be  pleaded,  it  is  sufficient  to  say 
that  a  plaint  was  levied,  and  thereupon  taliter  processum  fuit^  that  the  plarn- 
ti/r  was  jTOnsuited,  &c.  R.  2  Lev.  81.  Semb.  Sho.  48.  Semb.  3  Lev.  242. 
R.  3  Lev.  404.    Ca.  Pari.  94.     Carth.  53.     Cowp.  1 8. 

So,  if  h^  pleads,  that  implacitasstl  and  found  pledges,  upon  which  taliter 
froeessiimJtUij  &c.  without  saying  that  a  piaint  was  levied,  for  it  is  tanta- 
aiouAt.     B.  3  Lev.  404. 

So,  if  he  pleads  that  a  plaint  was  levied,  upon  which  process  issued  to 
the  defeodant,  who  took,  and  afterwards  permitted  an  escape  ;  it  is  suffi- 
cient, without  sho  wing  what  authority  the  court  had,  where  the  plaintiff  is  a 
sfi^oger  to  it.     Adm.  Cro.  Car.  46.     Dub.  Mod.  Ca.  7:^. 

And  such  short  pleading  is  sufficient  in  an  inferior  court,  though  it  be  not 
of  record;  for  the  whole  shall  be  given  in  evidence.     Ca.  Pari.  94. 

In  an  action  founded  on  the  judgment  of  a  court  of  record  of  limited  jurisdic- 
iioa,  sufficient  must  be  set  forth  to  shew  that  they  had  jurisdiction  to  give  the  judg- 
ment ;  aodV  sufficient  be  stated  {or  that  purpose,  it  will  be  intended  that  they  act- 
ed right,  onteas  the  contrary  appear  upon  the  record.  Sollers  v.  Lawrence,  C.  P.  T. 
^  16  &L  17  Geo.  2.    Willes,  413, 

^ut,  if  n^atter  of  record  is  only  conveyance,  it  is  sufficient  if  it  be  sununar 
rilf  alleged*    Co.  Lit,  303.  a. 

As,  ID  o^^umpW/,  to  indemnify  his  bail,  if  it  shows  that  he  was  bail  in  an 
action  in  the  court  of  Oxford,  in  which  taliter  proces&timjuit,  that  the  de- 
fendant there  was  condemned  ;  it  is  sullicicnt,  without  setting  out  the  whole 
record  ;  for  it  is  but  inducement.     Per  two  J.     Fenner  cent.     Yel.  16. 

S09  in  an  action  for  an  escape  on  a  capias  utlagat.,  it  is  sufficient  to  begioi 
auod  cum  recuperassct,  c^c.  without  setting  out  the  whole  record,  for  it  is  on- 
ly conveyance  to  the  action.     R.  Cro.  El.  877.     Lut.  111. 

So,  in  a»9umpni  to  indemnify,  it  is  suflicient  to  show,  quod  implacitasset  ^i 
r^uptnusti^  without  alleging  how.     R.  2  Cro.   10.  46. 

So^  in  an  action  for  a  deceit, conspiracy,  Hac.  founded  on  a  record ;  it  is  suf- 
ficient to  begin,  quod  cum  recuperafset*     2  Cro.  567. 

So,  in  debt  upon  a  judgment  in  an  inferior  court,  not  of  record  ;  it  is  suffi- 
cient to  say,  quod  cum  recupcrassely  without  shewing  the  plaint  or  process^. 
R*  after  verdict.     Sho.  7 1 . 

So,  in  an  action,  where  the  record  is  not  inducement,  but  the  very  foun- 
dation; as,  in  debt  on  a  judgment;  it  is  sufficient  to  begin,  quod  rccuperas- 
uu     R.  2  Cro.  567. 

So,  proceedings  and  sentences  in  the  ecclesiastical  court  may  be  sum- 
marily alleged  :  as,  that  there  wa?  a  divorce  between  such  parties,  for  such  a 
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cause,  before  6uch  Bjniie^  concurrentibuBiis  qum  injure  requif^mten    C^ 
Lit-  303.  a.     D.  Hob.  296.     Cro.  Car.  162.     R.  2  Cro.  351. 

That  A.  sued  in  the  spiritual  court  for  a  portion  of  goods,  et  taliter  procet- 
fnmfuitj  that  the  judge  decreed,  &c,     Lut.  304. 

[*]But  it  is  not  sufficient  to  allege  generally,  concurreniibua  nsquiinjure 
'Tequiruntur.     D.  Hob.  296. 

Nor,  is  it  sufficient  to  allege  taliier  processum  in  the  same  court,  withoat 
saying  in  what  place  the  court  was  held  ;  for  though  the  same  court  shall  be 
intended  the  same  as  to  jurisdiction,  it  shall  not  be  intended  to  be  held  ia 
the  same  place.     Lut.  305* 

So,  if  the  defendant  justifies  the  taking  of  ship  as  a  prize,  and  that  it  was 
condemned  in  the  admiralty  ;  it  is  not  sufficient,  withoat  saying  how  it  waa 
a  prize,  and  before  what  judge,  and  where  it  was  condemned.  R.  Sbo.  6 
Cartb.  32. 

So,  if  in  justification  in  trespass  for  carrying  away  plaintiff's  goods,  defendant 
pleads  process  of  an  inferior  court,  directed  to  the  baUifiSs  of  the  borough,  being 
officers  of  the  court,  and  that  he,  being  a  bailiff  and  officer  of  the  court,  by  virtue 
thereof,  took,  &c.,  it  is  bad.     Watkins  v.  West,  T:  2  G.  2.     Ld.  Raynu  1530. 

(E  19.)  When  estates  shall  be  specially  alleged. 

So,  the  commencement  of  particular  estates  ought  to  be  specially  shown- 
Co.  Lit.  303.  b.     Vide  infra. 

As,  if  the  defendant  pleads  an  estate  for  life. 

So,  if  he  pleads  that  A.  was  seised  for  life,  remainder  to  B.  in  tail,  re- 
mainder to  B.  in  fee  ;  and  that  A.  and  B.  demised  to  him  ;  it  is  not  good, 
without  showing  the  commencement  of  the  estate  for  life.  Dub.  1  Leo. 
177.     Cro.  El.  163,  4.  ' 

That  husband  and  wife  seised  to  them  and  the  heirs  of  the  husband  ;  de- 
mised, &c.     Semb.  Cro.  El.  1 12. 

So,  the  commencement  of  an  estate-tail,  generally,  ought  to  be  shown. 
Co.  L.  303.  b. 

In  a  bar,  though  it  need  not  in  a  count.     Semb.  Cro.  Car.  571.  Jon.  453.. 

8o,  if  he  pleads  a  confirmation  by  patron  and  ordinary,  though  he  need 
not  show  what  estate  the  patron  has,  yet,  if  he  pleads  that  he  bas  for  life,  he 
ought  to  show  how  it  commenced.     R.  Cro.  El.  13. 

So,  if  a  man  pleads  a  term  for  years,  he  ought  to  show  the  commence- 
ment of  the  term.  ^ 

As,  in  an  action  for  land,  or  trespass  upon  the  land,  in  which  the  title  to 
the  land  may  come  in  question,  if  the  defendant  Jjustifies  under  a  term  for 
years  ;  it  is  not  sufficient  to  say  quod  pos  sessional  us  fuil  of  the  term,  without 
showing  the  commencement  of  the  term.  Agr.  2  Mod.  70.  R.  Carth. 
444. 

Wherever  a  particular  estate  id  pleaded,  its  original  must  be  shown.  3  Wils». 
i5i 

As,  if  defendant  in  trespass  quare  clausum,  &c.  justifies  under  a  lease  from  a  te* 
nant  for  ninety-nine  years,  he  must  show  the  commencement  of  that  estate  for  nine- 
ty-nine years,  though  the  original  lease  is  in  the  hands  of  plaintiff.  Johns  v.  Whitley, 
?.  10  Geo.  3.     3VVils.  65. 

So,  in  trespass  for  the  taking  of  a  horse,  Sic, ;  if  the  defendant  justifies  un- 
der a  term,  he  ought  to  show  Uie  commencement  of  his  estate.  R.  cont.  ; 
for  here  it  \$  alleged  only  as  inducement  to  his  pica.  Cro,  Car.  138. 2  Mod. 
70.  3  Mod.  132.  R.  ace.  Lut.  149'2.  D.  Lut.  1165.  For  the  title 
may  come  in  question.     Per.  Pol.     3  Mod.   132.     Vide  ante.  (C  41.  43.\ 

[»I20]  '  ^ 
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\f^%  if  ft  man  pleads  a  teaancjr  at  will,  he  oii^ht  to  sbow  liow  Im 
has  it,  viz.  by  demise,  as  a  copyholder,  or  as  teoant,  at  sufferance.    Bro* 

Pleatf»8^. 

So,  the  commeDcement  of  a  copyhold  estate  ought  to  be  showo.  R.  3 
Cto.  103.     R.  Cro.  Car.  190.     Vide  Copyhold,  (P  4.) 

Though  it  be  iu  a  justification  to  a  trespass,  as  damage  feasant.  R«  4  Mod. 
346.  4 

Though  it  be  a  copyhold  in  fee.  R.  2  Cro.  103.  Cro.  Car.  90.  R.  4 
Mod%  S40« 

But  it  is  sufficient  to  show  the  copy  of  the  kst  admission.  R.  2  Cro. 
103. 

»  And  the  omission  is  only  form,  and  aided  on  a  general  demurrer.    Cent.  2 
Cro.  103.     R.  Cro.  Car.  190. 

But  it  need  not  be  shown  where  it  is  alleged  as  inducement ;  as,  in  tres- 
pass m  bia  close,  if  the  defendant  pleads  that  he  was  possessed  for  years 
of  the  adjoining  close,  and  the  plaiittid*  ought  to  repair  the  fences,  and  through 
the  want  of  repair  bis  cattle  escaped;  it  is  good,  without  showing  the  com* 
mencemeot  of  the  estate ;  for  the  interest  of  the  land  cannot  come  in  ques- 
tion.    Yel.  74.     Co.  Lit.  303.     Vide  ante,  (C  43.— E  10.) 

So,  if  the  plaintiff  shows  that  husband  and  wife,  seised  to  them  and  the 
heirs  of  the  husband,  demised  to  him,  and  the  defendant  obstructed  his  water- 
course ;  he  need  not  show  the  commencement  of  the  estate  of  the  wife ;  for  it 
is  only  inducement.     R.  Cro.  £1.  1 1^. 

So,  if  a  man  shows  a  grant  by  copy  of  a  reversion  after  the  death  of  A., 
and  that  A.  is  dead  ;  he  need  not  show  the  grant  to  A. ;  for  it  is  only  con^ 
veyance.    R*  2  Cxo.  52. 

(E20.)  When  not. 

But  the  commencement  of  estates  in  fee  need  not  be  shown.  Co.  L.^303. 
b.     Cro.  Car.  571. 

So,  ft  man  may  plead  seisin  or  reversion  in  fee  after  an  estate  for  life 
without  showing  the  commencement  of  the  estate.     1  Sand.     250.  260. 

So,  the  king,  seised  in  jure  corona,  need  not  show  how  the  estate  came 
to  him,  if  he  shows  that  his  ancestor  was  seised  in  fee ;  for  it  shall  be  in<!i 
tended  to  have  continuance.     R.  Bridg.  8. 

So,  the  commencement  of  an  estate-tail  need  not  be  shown  in  a  count  I 
^nd  therefore  in  debt,  for  rent,  if  the  plaintiff  counts  that  his  father  was 
seised  in  tail  and  made  a  lease,  and  that  the  reversion  descended  to  him  as 
heir  of  his  body,  without  showing  the  commencement  of  the  entail,  it  is  good. 
R.  Cro.  Car.  571.  But  antiently  it  was  shown.  4  Mod.  4  J  9.  And  R. 
that  a  verdict  ought  to  show  it.     Cro.  El.  407. 

So,  in  an  inquisition  on  the  st.  West.  2.  46.  against  those  who  throw 
down  inclosures,  it  need  not  be  shown  when  the  estate,  which  A.  (who  in- 
closed) had,  commenced.     R.  Carth.  1 15. 

(E  21.)  It  ahall  show  by  what  title. 

If  a  man  pleads  or  alleges  any  estate,  he  ought  to  show  by  what  title  he 
has  it ;  aild  it  is  not  sufficient  in  a  bar  to  allege  only  a  possession.  2  Cro. 
52.     Yel.  74.      1  Rol.  13.     Vide  ante,  (C  34.  S9,  &c.) 

[*]Except  where  it  is  alleged  as  inducement ;  as,  in  trespass  for  an  assault, 
i(  toe  defendant  says  that  he  was  possessed  of  a  house  for  years,  and  the 
plaintiff  disturbed  bim,  for  which  reason  mollUer  manus  imposuU,  &:c. ;  it  is 
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sufficient,  without  sfaowing  by  what  title  he  was  possessed*     R.  Cro.  Can 
138.     4  Mod.  420.     Vide  ante,  (E  10.) 

Id  an  action  upon  the  case  by  the  lessee  of  a  tenant  for  life,  it  is  not  ne* 
cessary  to  show  the  commencement  of  the  estate  for  life.  R.  Cro»  £1. 1 12; 
ll.  Ibid.  113. 

(E  22.)  In  what  right  seised. 

So,  if  he  alleges  that  he  was  seised,  he  ought  to  allege  of  what  estate  be 
was  seised.  Cont.  1  Jac.  2.  But  afterwards  8  W.  3.  R.  ace.  Lut.  I316« 
€emb.  5  Mod.  72.  150.     R.  Lut.  1232.     Carth.  9.  Vide  ante,  (C.  35.) 

So,  if  persons,  who  constitute  a  body  politic,  are  named  by  their  proper 
fiames  ;  it  is  not  sufficient  to  say  that  they  are  seised,  without  saying  in  right 
%rthc  corporation.     PI.  Com.  103.  a. 

So,  persons  seised  to  the  use  of  an  hospital,  ought  to  plead  seisin  in  jure 
hospitaU 

So,  persons  incorporated  to  the  use  of  an  hospital,  ought  to  plead  seisin 
jure  in  corpor.  sikb  ;  for  jure  hospital*  is  not  good.     R.  10  Co.  34.  a. 

So,  a  sole  corporation  ought  always  to  plead  seisin  in  his  corporate  right.^ 
R.     2  Lev.  68.     PI.  Com.  103.  a. 

And  the  omission  will  be  bad  on  a  general  demurrer.  Per  Powell,  Lut. 
123^. 

But  an  abbot  or  prior,  &c.  and  convent,  need  not  say  in  what  right  they 
are  seised  ;  for,  being  persons  dead  in  law,  they  cannot  be  seised  but  in  right 
of  their  house.     PI.  Com.   102.  b.     Dub.  Sho.  63. 

So.  a  corporation  named  by  their  corporate  name,  need  not  say  quo  jure 
they  are  seised;  for  it  cannot  be  otherwise  intended;  as,  if  a  mayor  and 
commonalty  plead  seisin ;  it  is  sufficient,  without  saying  jure  corporaU  1 
Leo.  1 53. 

If  A.,  master  of  a  college,  and  his  fellows,  plead  seisin  ;  il^'s  suffipi^ntj 
without  saying  jure  collegiL     R.  PI.  Com.  102.  b.     R.  Cro.  El.  232. 

So,  if  by  the  whole  pica  the  manner  of  the  seisin  appears,  it  is  sufficient  t 
and  therefore,  if  it  be  alleged  that  a  woman  had  a  term  for  years,  and  toolc 
husband,  by  reason  whereof  ilic  husband  and  wife  were  possessedi  it  is 
sufficient,  without  saying  in  jure  uxoris.     R.  PI.  Com.  191.  a. 

(E  23.)  And  shall  not  plead  by  que  estate. 

A  man  cannot  prescribe  to  a  thing  which  lies  in  grant,  and  does  not  pass 
without  a  deed  or  fine,  otherwise  than  in  himself  and  his  ancestors,  and  not 
by  que  estate ;  for  he  ought  to  show  the  deed.  Co.  Lit.  121.  a.  Vide  poat, 
(O  l,&c.) 

As,  in  prescription  ^r  a  hundred*     Bro.  Que  Estate,  9. 

So,  he  cannot  prescribe  by  que  estate  to  a  rent.  Bro.  Que  Estate,  IB* 
23,  24. 

Nor,  to  a  common,  estovers,  acquittal,  &c«     Ibid.  16. 

Nor,  to  land. 

f*]Otherwise,  if  the  rent,  common,  &c.^  are  appendant  to  a  manor,  &c*  ; 
for  he  may  prescribe  by  que  estate  to  a  manor,  and  what  is  incident  or  ap«- 
pendant  goes  with  it.  Bro.  Que  Estate,  30.  Agreed,  1  Mod.  232.  1 
Vent.  139. 

So,  a  plaintiflT generally  s^iall  not  plead  by  a  que  estate,  except  where  be  is 
in  the  nature  of  a  defendant,  as  in  a  bar  to  an  avowry,  vouchee,  ^c«  Hard* 


lloT,\nabar  to  air  avowry,  where  tb^  assigomeato  are  frayerdable#  R« 
Skm.  304. 

So,a  corporation  cannot  prescribe  by  a  que  estate,  but  only  in  tbemselTes 
and  their  predecessors.     D.  2  Cro.  673. 

NoTf  a  lessee  for  years,  that  he  and  all  those  whose  estate,  S1C4     Lut.  81  • 

For  he  ought  to  allege  the  prescription  in  him  who  has  the  fect  R.  1 
SaL  363. 

So,  a  man  cannot  plead  or  make  title  by  que  estate  to  a  thing  which  does 
not  pass  without  deed.     Co.  Lit.  1 21  •  a. 

So,  in  qiuirt  impedit^  the  plaintiff  cannot  make  title  to  himself  by  que  estate 
to  land,  to  which  the  advowson  is  appendant.     Bro.  Que  Estate,  1 . 

So,  in  trespass  as  well  as  in  real  actions,  the  plaintiff  cannot  make  title  to 
land  by  que  estate,  without  saying  how,  viz.  by  feoffment  or  otherwise^ 
Ibid.  1 8. 27. 

So,  m  an  information  for  intrusion  in  the  exchequer,  (in  which,  by  the 
course  oCtbee&chcquef,  the  intruder  must  make  title  against  the  king,  other- 
wise  he  shall  be  dispossessed,)  the  defendant  cannot  naake  title  to  a  term  by 
a  que  estate*     Dy.  238.  b. 

(E  24.)  Whejn  he  may  plead  by  que  estate. 

%Qt  a  defendant  may  plead  by  a  que  estate,  when  the  plaintiff  cannot*  Bro* 
<^eEstate,  1.27.40. 

SOf  a  plaintiff  in  replevin  in  bar  to  an  avowry ;  for  he  is  in  the  nature  of  a 
defendant.  Co.  Lit.  121.  a.  Bro.  Que  Estate,!.  3.  20.47.  (3  T.  R« 
147.) 

As^  if  a  tenant  or  defendant  pleads  a  good  bar ;  as,  a  feoffment,  releaset 
recovery,  dzc.  by  A.,  que  estate  he  hath,  it  is  good,  without  saying  how  he 
had  the  estate ;  for  it  is  not  material  to  the  bar.     Bro.  Que  Estate,  34. 

And  a  jAea  of  prescription  for  common,  in  a  que  estate,  is  good  after  verdict, 
though  it  t>e  not  in  express  terms  alleged  that  the  owners  of  tlie  estate  have  used  it 
irom  time  immemorial.     3  T.  R.  147. 

So,  a  plaintiff  may  claim  a  thing  which  lies  in  grant  by  a  que  estate,  when 
it  is  only  conveyance  to  the  thing  in  demand  ;  as,  he  may  say  that  he  and  all 
those  quoT.  stai,  habei  in  a  hundred  have  had  a  lect,  time  whereof,  &c«  ; 
though  a  hundred  does  not  pass  without  deed  \  for  it  is  only  conveyance  to 
the  leet,  which  is  demanded.     Co.  Lit.  121.  a.     Semb.  2  Leo.  74. 

So,  he  may  prescribe  that  a  corporation,  and  all  those  whose  estate  they 
have  in  a  bouse,  have  had  a  way,  &c. ;  though  a  corporation  cannot  have 
without  deed  ;  for  it  is  only  Conveyance.  Per  three  Js.  2  Cro.  637.  Vide 
2  Vent.  139. 

So,  a  plaintiff  may  allege  a  que  estate,  when  the  title  is  not  in  question  ; 
£*^s,  in  trespass,  if  the  defendant  justifies  the  taking  tor  rent  due  from  the 
plaintiff, he  may.  say  that  the  lord  enfeoffed  A.,  que  estate  he  himself  has,  to 
hold  by  35.  rent ;  for  the  plaintiff  is  allowed  tenant,  and  the  title  to  the  land 
b  not  in  question.     Bro.  Que  Estate,  6..  17. 

So,  be  may  c laim  a  thing  as  appurtenant  to  a  manor,  by  a  que  estate,  though 
not  of  itself )  as,  toll,  common,  &c.     R.  1  Mod.  231. 

So^  be  noay  plead  ^ue estate  in  a  stranger ;  as,  the  plaintiff  in  replevin  may 
plead  a  fue  estate  in  the  avowant  in  tho  seigniory.  Co.  LiL  ]'21.a.  Bro. 
Q^e  Estate,  2.  12.  21.  26.  37. 

Aq  avowant  for  rent  on  a  lease  to  A.  may  plead  que  estate  the  defendant 
baa.     R.  Salk.  562.    Hard.  4d9. 

[*I24] 


fS8  PLEADER. 

So,  he  may  plead  title  by  a  que  estate  to  an  iDberitance  or  freehold.  Htfrd. 

459. 

So,  he  who  comes  to  an  estate  in  ihe  postn  may  plead  by  a  qm  estate  ;  av 
a  disseisor,  abater,  intruder.     Co.  Lit.  121.  a. 

So,  a  rccoverer.     fbid*     Bro.  Que  Estate,  41.  48. 

So,  a  man  shall  plead  title  to  an  estate  in  fee  by  a  que  estate.     40  Ass.  2Q* 

So,  to  an  estate  tail,  with  an  averment  of  the  life  of  tenant  in  tail.  Co. 
Lit.  121.  a.     Bro.  Que  Estate,  7.  28.  29.  31. 

So,  to  an  estate  for  life,  with  an  averment  of  the  life  of  the  tenant.  Co. 
Lit.  121.  a.     Bro.  Que  Estate,  46.     Hard.  459. 

So,  in  the  case  of  the  king,  where  (he  plea  goes  in  dischai^e  of  a  debt  as* 
signed  to  the  king,  and  shows  the  estate  out  of  the  debtor  before  the  assign- 
ment.    R.  Hard*  459. 

But,  generally,  he  shall  not  plead' a  title  to  a  term  for  years  by  a  qut  es^ 
fate.     Co.  Lit.  121.  a.  ^ 

As,  to  say  that  A.  being  seised,  demised  to  B.  for  years,  que  estate  he  has. 
R.  Dyer,  238.  b.  *,  for  he  ought  to  show  all  mean  assignments.  R.  Raym.- 
389. 

Nor,  to  an  estate  at  will.  Co.  Litt.  121.  a. ;  for  it  cannot  be  assigned. 
Bro.  Que  Estate,  38. 

Yet,  a  man  may  avow  for  rent  on  a  lease  for  years  made  to  A.,  que  estate 
the  plaintiff  has,  without  showing  all  mean  assignments ;  for  be  is  a  stranger 
to  (he  assignments  which  might  be  without  deed.     Semb.  Cro.  El.  22. 

So,  be  may  have  debt  for  rent  or  was(e  against  an  assignee,  and  declare  od 
a  lease  to  A.,  que  estate  defendant  has,  without  showing  the  mean  assign,* 
ments.     R.  cent.  Cro.  El.  22.     R.  ace.     1  Sid.  298.   1  Lev.  190u 

So,  he  may  have  covenant  against  the  assignee  of  a  term  granted  to  A», 
que  estate  the  defendant  has.     R.  3  Lev.  1 9. 

So,  if  the  defendant  pleads  a  lease  for  years  to  A.,  que  estate  be  has,  and 
the  plaintiff  does  not  demur,  but  traverses  the  lease  to  A.,  whereby  the  as- 
signment is  admi(ted,  it  is  good.     R.  Dy.  238.  b. 

So,  if  (he  plaintiff  makes  title  to  a  term  for  years  in  himself  by  a  ^tie'ea- 
tale,  it  shall  be  aided  on  a  general  demurrer.     Semb.  Ray.  389. 

If  a  que  estate  be  pleaded,  it  ought  to  be  alleged  in  the  plaintiff  or  defen- 
dant himself;  as,  to  say  the  plaintiff  and  all  quorum  etatum  habet*  Co. 
Lit.  121.  b. 

For,  if  it  be  alleged  in  one  in  a  mesne  conveyance,  it  is  bad.  Semb.  Co« 
Lit.  121.  b.     Bro.  Que  Estate,  8.  19.  49. 

[*]But  a  woman,  tenant  in  dower,  may  prescribe  that  her  husband  and  bis 
ancestors,  que  estate  she  has  in  the  seignoiry,  were,  &c.  though  the  husband 
had  a  fee  and  she  not.     Bro.  Que  Estate,  10. 

Freehold  tenant  of  ajmanor  must  plead  prescription,  and  by  way  of  que  estate ;  and 
not  by  way  of  custom,  which  is  only  for  copyholders.  Thomson  v.  Roberta,  H*  ^ 
G.  2.     Fort.  839. 

(£  85.)  When  he  shall  plead  to  covenants  specially. 

If  a  man  pleads  to  an  action  of  covenant,  where  any  of  the  covenants  aro 
negative,  he  ought  to  plead  to  them  specially ;  for  the  negative  cannot  b^ 
performed.     Co.  Lit.  303.  b.     R.  Cro.  El.  691.  Mo.  856.     Hob.   13. 

As,  if  a  covenant  be  to  proceed  on  a  voyage  et  quod  non  deviaret^  he  oug>\t 
to  plead  specially  that  he  did  not  deviate.     R.  1  Sid.  87. 

So,  if  the  condition  of  a  bond  be  in  the  negative,  the  defendant  shall  pie 
(o  itspecially.     10  H.  7.  12.  b. 
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So,  if  the  condition  be  for  perfbrmance  of  covenants,  and  some  of  the  cot- 
enants  are  in  the  negative,  he  ought  to  plead  performance  specially.  Sernb* 
Dj.  373.  a.     Pal.  70- 

Bat  general  performance  shall  be  aided  on  a  general  demurrer.  R»  Cro< 
El.  232.     1  Leo.  311.     Vide  post,  (E  26.) 

So,  it  sball  be  aided  by  the  plaintiflT's  replication,  that  he  has  notperform« 
ed,  &c«     D.  Sbo.  I.e. 

So,  if  any  of  the  covenants  are  in  the  disjunctive,  he  ought  to  show  which 
he  has  performed.  Co.  Lit.  305.  b.  Lut.  581.  10  II.  7.  12  b.  R.  2  Cro. 
560.     Pal.  70.     Sav.  120. 

So,  if  the  condition  be  to  pay  at  four  days,  or  within  six  months  after  each 
feast.     Per  two  J.     Cro.  Car.  421. 

And  if  he  does  not,  it  will  be  bad  on  a  general  demurrer  ;  for  the  court  do 
not  know  what  part  ia  performed.  R.  1  Leo.  311.  D«  Cro.  EL  2S2« 
Vide  poat,  ^E.  26.) 

So,  if  the  condition  of  a  bond  requires  several  things  to  be  done,  it  is  nol 
fiiffic/ent  to  say  quodperformavit  omnia^  &c.,  though  all  are  in  the  affirmative; 
but  he  ought  to  answer  specially  to  every  particular  mentioned  in  the  condi* 
tioD.     R.  I  Lev.  303*    Vide  post,  (2  W.  33.) 

{  So  where  the  plaintiff  in  an  action  of  covenant,  assigns  a  particufar 
breach,  a  general  plea  of  performance,  pursuing  the  words  of  the  covenant, 
IB  bad  on  general  demurrer.  Bradley  v.  Osterhoudt,  13  Johns.  Rep« 
404. 

The  allegation  in  a  plea  in  bar,  that  Ihe  defendant  was  ready  at  the 
time  and  place  appointed,  to  perform  his  agreement,  is  sufficient*  Robbint 
v«  Loce,  4  Mass.  Rep.  474.  ( 

So,  if  an  act  required  by  a  covenant  is  to  be  done  by  a  stranger  to  the  co- 
venants ;  as,  if  B.  covenants  that  A.  and  his  wife  shall  levy  a  fine.     Permt* 
Itor.  c^muon.     2  Rol.  159.     R.  2  Cro.  559,  560.     Dub.  Pal.  70« 
That  A.  shall  render  a  just  account.     R.  Sho.  t. 

AndUshaUnot  be  aided  by  the  plaintiff  ^s  replication,  that  he  has  nof 
.  performed.    Ibid. 

So,  if  a  covenant  requires  ap  act  on  record,  he  ought  to  show  it  specially* 
Cow  Lftr.  303.  b. 

As,  if  the  covenant  be  that  A.  shall  levy  a  fine.  R.  2  Rol.  159.  R.  2 
Cro.  560.     R.  Pal.  70. 

That  the  defendant  shall  become  nonsuit  in  all  actions  by  him,  he  must 
show  specially  that  he  was  nonsuit ;  for  it  cannot  be  tried  but  by  the  record. 
R*  13  H.  7.  19*  b.  ace.  10  H.  7. 12.  b. 

So,  if  the  condition  be  to  make  a  bond,  release,  &c.,  it  is  not  sufficient  io 
say  that  be  has  done  it,  without  showing  it,  whereby  the  [^Jcourt  may  judge 
whether  it  be  sufficient.  R.  Sal.  ^98.  Vide  Kit.  223.  b.  Lut.  421.  Vide 
|M>st,{2  V  13.)     Ante,(E  5.— C  58,  &c.) 

So^  if  the  condition  of  a  bond  be  to  perform  such  a  thing,  or  pay  such  a 
snm ;  it  is  not  sufficient  to  plead  payment  generally  without  showing  how  or 
at  what  tinne,  so  that  issue  may  be  joined  thereon.     R.  2  Cro.  360. 

If  the  condition  be,  that  be  shall  prove  a  debt  paid,  it  is  not  sufficient  to 
saj  that  A.  and  B.  proved  it,  without  saying  how.     R.  Bend.  S6. 

So,  if  it  be  to  perform  a  will,  it  is  not  sufficient  to  plesftd  performance, 
without  showing  the  will,  and  how  he  has  performed  it«  R.  2  Cro.  360. 
2  Bui.  267. 

If  be  pleads,  that  a  patent  became  void,  he  ouglit  to  show  how.  R.  Skin. 
303. 
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So,  if  a  condition  be  to  indemnify,  plea,  quod  exoneratit  is  nbtgoocf  wit6- 
oat  showing  bow.     R.  2  Cro.  363.     R.  2  Cro.  165.  635.     R.  Mar.  pU  200r 
D.  3  Co.  4.  a.     Semb.  Lut.  428.     R.  2  Cro.  El.  916.     Mo.  857. 

Otherwise,  if  he  pleads  in  the  negative  non  damnificaL  R.  Cro.  363. 
634.     Mar.  PI.  200.     2  Co.  4.     Vide  post,  (2  W  33.) 

So,  if  a  covenant  or  condition  be  for  quiet  enjoyment ;  it  is  not  suffi- 
cient to  plead  disturbance,  without  showing  how  he  was  disturbed.  Semb* 
2  Vent.  278. 

And  that  it  was  by  an  elder  title.  R.Hob.  35.  Win.  En t.  120.  R.  2 
Cro.  315.  444.  R.  Cro.  Car.  5.  4  Co.  80.  Vau.  120.  Vide  ante/ 
(C  49.) 

But  it  is  not  bad  upon  a  special  demurrer.    Lut.  428* 

And  shall  be  aided  after  verdict.     R.  2  Mod.  213. 

(E  26.)  When  generally. 

But  where  all  the  covenants  are  affirmative,  it  is  sufficient  fo  show  per* 
formance^enerally.     Co.  Lit.  303.  b.     10  H.  7.  12.  b.    Vide  post,    (2  V^ 

13.) 

So,  in  debt  on  a  bond  to  perforni  covenants  in  an  indenture,  it  is  sufficient 
to  plead  performance  generally,  iif  they  are  all  in  the  affirmative.  R.  Cro» 
El.  749.    2  Sand.  411.     1  Lev.  303.     Dy.  373.  a. 

Or,  ifany  are  in  the  negative  :  but  the  negative  covenants  are  all  void  and 
contrary  to  law ;.  for  the  court  will  take  notice  that  those  in  the  negative  are 
contrary  to  law.     R.  Mo.  856.     R.  Hob.  13. 

Or,  if  the  negative  be  but  an  affirmance  of  a  precedent  affirmative  cove- 
nant.    1  Sid.  87. 

So,  though  to  an  affirmative  covenant  negative  words  are  added  of  the 
same  import.    Adm.  1  Sid.  87. 

So,  if  he  covenants  that  A.  shall  quietly  enjoy  without  inlerraption,  an<f 
discharged  and  acquitted  of  all  incumbrances,  he  may  plead  quod  per/brma' 
vit  generally,  though  ft  is  not  so  well.     R.  Lut.  608. 

So,  if  a  covenant  be  to  make  further  assurance,  be  it  by  fine,  feoffinent,  &c. 
as  shall  be  advised,  it  is  sufficient  to  plead  per/ormavit  generally,  thoug'h  it 
is  not  so  well.    R.  Lut.  609. 

So,  the  plaintiff  to  BL.plene  administravii  praitr  a  debt  on  a  bond  may  say^ 
that  the  bond  was  for  such  a  purpose  and  that  he  has  performed  [*]it,  with- 
out  saying  that  this  was  the  whole  of  the  condition.     R.  Lut.  1637. 

So,  where  a  covenant  is  affirmative  and  comprehends  multiplicity  bf  matter 
to  avoid  prolixity  the  defendant  may  plead  performance  generally,  without 
showing  how,  and  the  plaintiff  shall  assign  a  particular  breach  ;  as,  ia  debt  on 
9  bond  with  a  condition  to  deliver  the  tallow  of  all  beasts  killed  by  him  :  it  is 
sufficient  to  say  tha^  be  has  delivered  all  the  tallow,  &Cr  without  saying  bow 
much  he  has  delivered^,  or  how  many  beasts  he  has  killed.  Cro.  £1.  749«' 
Vide  post,  (2  V  13.) 

So,  on  a  bond  to  pay  all  rents  received,  it  is  sufficient  to  say  that  he  has 
paid  all,  without  saying  what  swan  or  bow  much  he  has  received.  R.  Cro.  EL 
749.     R.  1  Sid.  334. 

So,  on  a  bond  to  deliver  all  evtdencea,  op  to  assure  all  his  lands.  Cro.  £L 
750. 

So,  where  a  man  covenants  to  dischai^e  all  bonds.    R.  Cro.  El.  9l6r 

Or,  to  acquit  of  all  escapes,  fines,  &c. ;  it  is  good  without  saying  how.  R, 
Mo.  857. 
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Or,  to  ittdemni/y  against  the  king  for  all  receipts  as  collector.  Semb. 
Cro.  £1.  253. 

So,  ff^  man  pleads  perforoiance  generally,  when  some  oftke  covenants 
am  in  the  affirmatircand  others  in  the  negative,  it  shall  be  aided  on  a  general 
^femarrer.     R.  Cro.  El.  232.     Vide  ante,  (E  25.) 

Oiberwise,  if  some  ofthe  covenants  are  in  the  disjunctive  ;  for  the  coort 
cannot  judge  what  part  he  has  performed.  D.  Cro.  El.  232.  Vide  ante; 
(E25.) 

And,  if  he  pleads  payment  or  performance  generally  to  the  condition  of  a 
bond,  it  18  not  aided  on  a  general  demurrer.  R.  Mar.  pi.  200.  R.  cont.  1 
Lev.  194. 

(E  27.)  The  form  of  a  plea  in  bar. 

Eveiy  plea  in  bar  must  begin  with  the  defence.  R.  Ycl.  210.  Vide  for 
ttiiBm  Abatement,  (I  16.) 

If  a  plea  goes  only  to  part,  it  must  ascertain  the  part  of  the  declaration 
to  which  it  is  applied ;  as,  in  debt  for  rent  for  several  years,  if  the  defendant 
aa^,  quoad  ^L^  parcel  of  rent  nil  debet ^  and  does  not  show  when  the  20/. 
was  doe.     R.  1  Sid.  338. 

In  a$9umps%l  on  several  promises,  if  the  defendant  pleads  quoad  all  except 
4l.  noil  assumpsit,  and  a  tender  quoad  the  4/.  and  does  not  show  upon  which 
promise  the  tender  was  made,  it  is  therefore  bad.     R.  Lut.  241. 

If  the  plea  admits  the  cause  of  action,  and  avoids  it  by  a  discharge  or 
matter  ex  post  facto^  he  must  say  quod  plaintiff  actionem  non,  &c.  R. 
Sai.  5\G. 

But  where  there  was  no  cause  of  action,  he  may  say  onerari  non  debet, 

Ibid. 

{  Where  a  plea  is  put  in  which  is  a  nullity^  the  plaintiff  may  either  enter 

a  default  for  want  of  a  plea  or  demurrer.  Falls  r.  Stickney,  3  Johns.  Rep. 
54]. 

But  if  the  pleas  are  not  palpably  bad,  on  the  face  of  them,  the  opposite 
parly  cannot  treat  them  as  nullifies,  but  must  demur.     Coleman,  81* 

Where  a  ple^  b^ins  in  abatement,  and  concludes  in  bar,  it  may  be  cod- 
sidered  as  a  plea  in  bar  ;  and  if  a  demurrer  to  such  a  plea,  conclude  in  bar, 
the  judgfneni  will  be  final.  Schoonmaker^s  Exrs.  v.  Elmendorf,  10  Johns. 
Rep.  49.  j 

(E  28.)  How  it  shall  conclude  :— To  the  action. 

Every  plea  shall  have  its  proper  conclusion  ;  and  therefore  a  plea  in  bar 
Aall  conclude  to  the  action.     Co.  Lit.  303.  b.     Vide  Abatement,  (1  12.) 

A  plea  showing  a  disability  in  the  plaintiff  to  sue,  or  other  matter  of  defence  ac- 

croed  oDee  action  brought,  must  pray  judgment  against  the  further  [*]maintenance 

of  tbe  aeticm,  and  not  against  maintaining  it  generally.     4  East,  502.     -^  Vide  Co- 

vefl  r.  Weston,  20  Johns.  Rep.  414.     Hutchinson  o.  Brock,  11  Mass.  Rep.  119. 

heviae  v.  Taylor,  12  Mass.  Rep.  8.  }> 

But  sometimes  a  conclusion  is  aided  on  a  general  demurrer ;  as,  if  it  be 
only  informal.      D.  Hob:  298.  3^1. 

Or,  prays  judgment  of  the  writ  where  it  should  be  si  serra  respondue* 
Semb.  Latch.  179. 

A  plea  in  the  common  form,  and  not  against  the  further  maintenance  of  the  suit, 
es  to  the  thne  of  action  commenced,  not  of  plea  pleaded.     4  £ast,  502. 
A  piaintifiy  who  is  only  entitled  to  judgment  against  the  further  estate  and  effecia 
of  the  defendant,  for  instance,  a  bankrupt  or  insolvent,  cannot,  in  pleading,  pray 
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judgment  geoendlyi  but  must  confine  it  to  the  ftiture  eatato  and  effectB.    d  IL.  k 

If.  a  plea  begins  in  abatement  and  conclndes  to  the  action,  it  aball  be  a 
ple^i^in  bar*    Sho,  4* 

(E  29.)  To  the  record. 

And  if  a  matter  of  record  be  pleaded,  it  shall  conclude  prout  paM  ptr 
recordum.  1  Lev.  211.  R.  3  Lev.  334.  Vide  ante,  (C  82.) — Post^ 
(O  17.) 

So,  if  a  matter  be  pleaded  proveable  only  by  a  record.    R.  Lut.  163. 

And  if  it  concludes,  et  hoc  paraius  est  vtrificare^  when  it  ought  to  be 
proxd  paltt  per  recordum^  it  is  bad.     R.  Ray.  50. 

Or,  if  it  concludes  to  the  country,  when  it  should  conclude  to  the  recofd. 
R.  1  Leo.  90. 

Or,  if  it  adds  matter  of  fact,  and  then  concludes  to  the  country.  R.  Lut. 
1272. 

If  jBeveral  records  are  pleaded,  it  must  conclude  every  one  prout  palei 
per  recordum  of  such  court ;  for,  after  pleading  all,  to  sety^  prout  pat  ^  per  re- 
corda  pradicta,  is  bad,  nt  least  if  it  does  not  say,  prout  pat.  per  separal* 
recorda  pradicta*     Per  two  J.     2  Cro.  626. 

^Mi^per  sepataL  recorda  is  good.     R.  1  Lev.  200.     1  Sid.  333. 

But  where  a  general  statute  is  pleaded,  there  is  no  need  to  say  prout  pa- 
fef  p^r  recordum  ;  for  the  judges  take  notice  of  it.     R.  Hard.  335. 

Bo,  if  the  defendant  profert  the  record  by  hiis  plea,  he  need  not  say  prouX 
patet,  &c.     Skin.  520. 

If  matter  of  record  be  pleaded  by  way  of  dilatory,  if  of  another  court,  it  must 
be  8ub  pe(k  BtgiUi  ;  if  of  the  same  court,  not.  Curwen  v.  Fletcher,  P.  8  G. 
Str.  520. 

^  To  action  on  the  case,  if  defendant  pleads  a  recovery,  and  plaintiff  replies  nu/ 
Hei  record^  and  concludes  with  averment,  it  is  good,  especially  if  it  is  a  record  of 
another  court ;  but  (semb.)  he  may  also  conclude  with  giving  a  day  to  defendant  to 
produce  record.     Sandford  v.  Rogers,  H.  33  G.  2.    2  Wils.  113. 

Yet  by  the  st^t.  4  &  5  Ann.  16.  no  exception  shall  be  taken  for  want  of 
hoc  paratus  est  verificare  per  recordum^  or  prout  patet  per  recordum^  unless 
specially  shown  for  cause  of  demurrer^ 

And  it  was  before  aided  on  a  general  demurrer:  for  the  party  might  say, 
fiul  tiel  record,  notwithstanding  the  omission.     1  Sal.  1. 

So,  it  is  not  necessary  to  conclude  prout  patet  per  recordum^  where  the 
plea  is  in  the  negative.     Sal.  520.     Vide  post,  (E  33.) 

When  it  shall  conclude  to  the  country.     Vide  post,  (E  32.) 

[*](E  30.)  Special  conclusion  :—Et  sic. 

If  a  plea  does  not  avoid  the  plaintiff's  demand  bqt  by  argument,  there 
ought  to  be  a  special  conclusion  ;  as,  in  a  scire  facias  for  the  arrears  of  an 
annuity  against  a  parson,  if  the  defendant  pleads  that  he  has  resigned  ;  it  is 
pot  good  without  saying,  et  sic  not  parson.     Hit.  214.  b.  220.  b. 

So,  in  debt  for  rent,  or  upon  a  contract,  if  the  defendant  pleads  payment 
}n  the  same  county  ;  it  is  not  good  without  concluding,  etsic  nildtbet.  Ibid. 
320. 

So,  in  debt  on  a  bond,  if  the  defendant  pleads  special  matter,  which  proves 
the  bond  to  be  void,  he  ou^ht  to  conclude,  el  sic  non  e$t  factum  ;  as,  if  he 
pleads  rasuie  or  interlineaiipn.     Ibid. 

That  the  obligor  was  a/cmc  covert.     Ibid.  220,  b, 
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Tkfttflie  ddleiidrat  k  vdeMrned,  and  it  wtsread  in  ottwr  Ibrm.  Ibid. 
890. 

But  a  the  special  matter  of  the  plea  be  a  suflScient  bar,  there  ii  no  need 
to  saj  ef  nc  ;  as,  in  debt  for  rent,  payment,  or  levy  by  distress,  in  another 
cwnatf^  is  sufficient,  without  concluding  tt  sic  nU  dAtt.     Ibid. 

So,  if  Ae  defendant  acknowledges  the  deed,  and  pleads  a  plea  to  avoid  it, 
he  cannot  conclude  ^t  $ic  non  est  factum  ;  as,  if  he  pleads  duress,  within  nge, 
&c.  he  cannot  conclude  tt  sic  nan  estjactum.     Kit.  230.  a.  b. 

If  a  plea  concludes  with  ei  nc,  4^c.  in  the  affirmative,  this  does  not  waive 
tbe  special  matter.    Co.  Lit.  80S.  b. 

As,  if  be  pleads  specially  that  A.  was  born  between  B.  and  his  wife  before 
their  marriage,  et  sic  a  bastard.    PI.  Com.  14.  b. 

In  formedon,  if  tbe  tenant  pleads  ne  c/ona,  to  which  the  plaintiff  replies 
recovery  in  value  by  reason  of  a  warranty,  et  issint  dona.     PL  Com.  15.  a. 

So^if  he  pleads  special  matter,  and  concludes  with  f^  sic  on  the  general 
issue,  this  does  not  waive  the  special  matter;  as,  if  he  pleads  unlearned,  and 
read  in  other  form,  &c.     Et  sic  non  est  factum.     Ibid. 

ButgeneraJiy,  where  the  conclusion  et  sic  goes  to  the  point  of  the  writ  or 
action,  the  special  matter  is  waived.     Co.  Lit.  303.  b. 

Or,  if  a  plea  concludes  with  et  sic  in  the  negative.  Co.  Lit.  303.  t>*  P'* 
Com.  15*  a. 

(E  SI.)  QtUB  est  eadem. 

So,  in  trespass,  if  the  defendant  justifies  the  trespass  in  another  place  or  at 
soother  day,  he  ought  to  conclude  which  is  the  same  trespass.  R.  1  Bui. 
138.     9  H.  6.  30.  a. 

So,  in  conspiracy,  if  the  defendant  justifies,  he  ought  to  conclude  that  it 
is  the  same  conspiracy.     Kit.  237.  b. 

So,  in  an  action  for  an  escape  in  London,  if  the  defendant  justifies  by  a 
re-taking  on  a  fresh  suit  in  Surry,  which  is  the  same  escape,  it  is  good. 
Latch.  ^01 . 

So,  in  quart  mptdit  on  an  avoidance  by  deprivation,  if  tbe  defendant 
pleads  a  depriration,  after  which  the  church  lapsed,  &C.9  he  ought  to  con- 
cJade,  which  is  the  same  deprivation.     Dy.  293.  a. 

SOf  in  trespass  and  imprisonment  till  he  paid  IO5.,  if  the  defendant  justifies 
ti  II  pajment  of  11  »•     Skin.  664. 

[*jlf  the  defendant  justifies  in  another  place,  and  says,  which  is  the  same, 
ftc. ;  it  will  be  good^  where  the  place  is  not  material,  without  a  traverse* 
R.     Cro.  E1.667. 

And  if  the  defendant  justifies  upon  another  day,  and  concludes,  which  is 
the  same,  &c.  when  the  day  is  not  material ;  it  is  good  without  a  traverse  of 
the  day.  R.  1  Lev.  241.  R.  Cro.  Car.  228.  R.  Lut.  1457.  Semb.  3 
Jon.  246.     R.  Sal.  641. 

And,  if  he  adds  a  traverse,  which  is  defective,  it  does  not  prejudice.  Sal. 
641,  2. 

But,  if  he  justifies  at  the  same  day,  and  in  the  same  place,  he  need  not  say, 
which  is  the  same.     R.  Skin.  387. 

So,  if  the  defendant  does  not  justify  the  trespass,  but  only  excuses  himself, 
he  ought  not  to  say,  which  is  the  same. 

S09  in  trespass  for  false  imprisonment,  if  the  defendant  pleads  that  he 
Wop^t  the  plaintiff  to  S.  with  his  consent,  he  cannot  day,  which  is  the  same 
imprisonment ;  for  it  is  no  imprisonment  if  it  be  not  against  his  will.  Kit. 
237.  «• 
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Or,  if  be  pleadfl  that  he  advised  A.,  being  in  fear  of  his  life  from  the  prain-^ 
tifr,  to  go  to  a  justice  of  peace  for  a  warrant,  and  by  such  warrant  he  was  ar- 
rested, he  cannot  say  which  is  the  same,  Sic. ;  for  ne  was  not  imprisoned  by 
the  defendant,  but  by  A.     R.  13  H*  7.  14.  b. 

So,  if  the  defendant,  in  debt  upon  a  bond,  pleads  per  minas^  if  the  plaintiff 
replies  that  he  said,  if  the  defendant  would  not  give  him  a  bond  for  tne  rent 
due  he  would  sue  him  ;  he  ought  not  to  say,  which  is  the  same  menace  ;  for 
it  is  not  a  menace,  but  lawful.     Kit.  337.  b. 

So,  in  maintenance,  if  the  defendant  says  that  he  feed  counsel,  he  cannot 
say,  which  is  the  same,  &c. ;  for  this  is  no  maintenance.     Ibid. 

So,  in  trespass  for  an  assault,  battery,  and  wounding,  if  the  defendant 
justifies  a  taking  by  a  warrant,  which  is  the  same  assault,  battery,  and  wound- 
ing  it  is  not  good;  for  ibis  does  not  go  to  the  wounding.  91  H.  7.  39. 
Vide  post,  (  3  M  1 5.) 

In  trespass  for  an  assault  and  imprisonment,  it  is  notsufficiedt  to  say  that 
the  defendant  showed  the  plaintiflTto  an  officer  who  had  process  against  him^ 
who  thereupon  arrested  him,  without  saying  that  he  requested  the  officer  to 
arrest ;  for,  without  such  request,  it  is  no  confession  of  the  imprisoomeiit. 
R.  4  Ed.  4.  36.  a. 

In  trespass  for  taking  and  carrying  away  his  goods ;  if  the  defendant  JQ0ti«- 
fies  a  taking  in  execution  and  removal,  which  is  the  same,  it  is  no  answer  to 
the  carrying  away,  without  saying  to  what  place  they  were  removed,  and 
where  left.     R.  Lut.  1486. 

So,  a  plea,  which  is  a  general  bar,  shall  conclude  to  the  action  generally  ; 
as,  a  fine  with  proclamations.     R.  Dal.  68. 

But,  where  the  mailer  of  (he  plea  is  a  bar  only  by  estoppel,  he  ought  to 
rely  on  the  estoppel ;  for  it  is  a  special  conclusion  between  the  parties  \  as, 
if  he  pleads  a  collateral  warranty.     Dal.  68. 

(E  82.)  When  it  shall  conclude  to  the  country. 

When  there  is  a  complete  issue  between  the  parties,  viz.  a  direct  negative 
and  affinnative,  the  plea  shall  conclude  to  the  country  ;  as,  in  atsumpsi^j  if 
the  plaintiff  declares  upon  a  submission  to  an  award,  and  that  such  an  award 
was  made,  and  that  the  defendant  has  not  performed  [*]it;  if  the  defendant 
pleads,  no  such  award,  he  ought  to  conclude  to  the  country.  R.  3  Sand. 
337. 

So,  if  the  plaintiff  alleges  that  the  award  was  tendered  to  the  parties,  &c«, 
and  the  defendant  answers,  that  it  was  not  tendered  modo  etforma^  be  ought 
to  conclude  to  the  country.     R.  2  Sand.  190.     I^ut.  628. 

So,  in  debt  on  a  bond,  with  a  condition  to  pay  all  expenses ;  if  the  de- 
fendant pleads  that  he  paid  all,  and  the  plaintiff  replies,  that  be  has  not  paid, 
he  ought  to  conclude  to  the  country.     R.  Ray.  98. 

So,  rf  the  defendant  pleads,  plene  administravit^  and  the  plaintiff  repliea, 
assets  at  the  time  of  the  original,  he  ought  to  conclude  to  the  country. 
Semb.  Lut.  101.     R.  Yel.  137. 

So,  if  the  plaintiff  in  an  audita  querela  alleges  tender  at  the  day,  and  no 
one  ready  to  receive,  and  the  defendant  pleads,  ready,  and  traverses  the  ten- 
der, it  is  bad  ;  for  he  ought  to  conclude  to  the  country  ;  for  he  should  have 
been  ready  to  receive  at  the  day,  whether  it  was  tendered  or  not.  R.  2 
Cro.  14. 

Though  the  payment  by  a  defeasance  ought  to  be  to  a  stranger.  2 
Cro.  14. 

So,  in  trover,  for  selling  a  chain  of  gold,  and  converting  the  money  to 
own  use,  if  the  defendant  pleads  non  vendidit.    R.  1  And*  30* 
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^^\yi  assumpsit^  for  payment  of  moDejr  at  such  a  day,  if  he  pleads  5o/vil 
aiiitm*    R.Sal.  516. 

So,  in  covenant,  if  the  plaiDttff  assigns  the  breach,  quod  non  solvit,  &c.| 
and  the  defendant  pleads,  quod  solvit.     R«  Carth.  88. 

SO|  he  ought  to  conclade  to  the  coantry,  though  matter  of  record  be  men- 
tiooed  in  the  plea  ;  as,  if  it  be  alleged  that  the  plaintifl  procured  letters  pa- 
tent, and  he  says  that  he  did  not  procure  ;  for  the  procurement  is  the  princi-* 
pal  thing.     R.  3  Mod.  79. 

{  So,  where  it  was  averred  in  the  declaration  that  the  plaintiff  gave  to 
the  defendant,  a  good  and  sufficient  deed,  and  the  defendant  merely  denies, 
that  the  plaintiflfgave  such  deed,  and  concludes  with  a  verificationy  it  is  bad* 
Gazley  v*  Price,  16  Johns.  Rep.  267.  \ 

Plea  of  bankruptcy  ought  to  conclude  to  the  country.  Gery  v.  Bayley,  M.  7  6« 
Kites  V.  Williams.     Fuller  v.  Byng,  C.  B.  T.  3  G.     Fort.  334.     Barnes,  330. 

If  to  covenant  by  an  executor,  defendant  pleads  another  executor,  who  has  prov* 
ed,  adnutusteredf  and  is  still  living,  plaintiff's  replication  shall  conclude  to  tha 
counCij.     Wilkiiis  r.  Brown,  H.  18  G.  2.     Str.  1220. 

Bond  Uud  A*  on  thirty  dayt^  demand  in  writing,  should  account  and  pay ;  breaeh 
assigned,  that  A.  did  not  account  in  thirty  days  iSler  demand  in  writing ;  pIeaS|  1st, 
DAdemflBd  $  sid,  (protesting  no  demand,  &c.)  that  A.  dkl  account  and  pay ;  rep& 
cataH  that  a  demand  in  writing  was  made  on  a  day,  (naming  it,)  and  no  account 
by  A. ;  this  concludes  well  to  the  country.  Trapaud  v.  Mercer,  T.  33  &  34  G^  2* 
2  B.  M.  1022. 

As,  a  replication  denying  the  whole  substance  of  a  plea  of  the  stat.  23  H.  6.  c*  9. 
oo^  to  conclude  to  the  country ;  and  if  it  concludes  with  a  verification,  it  is  bad 
oa^eckl  demivrer.     Boyce  v.  Whitaker,  B.  R.  H.  10  G.  3.     Doug.  94. 

Where  a  marriage  has  been  solemnised  abroad,  so  that  the  court  cannot  send  a 
writ  to  any  bishop,  the  lawfulness  of  the  marriage  must  of  necessity  be  tried  by  a 
jmy ;  and  therefore  the  replication  of  ne  unques  accovpU  must  conclude  to  the 
oouDliy.     2  U.  B.  145. 

So,  if  the  defendant  pleads  a  fact  merely  in  the  negative,  he  ought  to  con* 
clode  to  the  country ;  for  a  negative  cannot  be  averred. 

So,  if  a  plea  concludes  with  a  special  negative  to  the  alfirmativc  in  the 
declaration  |  as,  in  debt  on  a  bond,  if  he  pleads  a  special  non  est  factum^  as^ 
a  delivery^  an  escrow.     R.  1  Sal.  274.     [Ld.  R.  787.] 

Bat  when  a  pJea  may  have  an  answer  to  it,  it  shall  not  conclude  to  the 
country;  as  if  the  defendant  pleads  the  statute  of  liinilutions,  [^]and  the 
plainlifiTsbows  anatfaer  original  sued  out,  he  shall  not  concluiio  to  the  coun- 
tiy;  for  be  cannot  Inkje  away  the  defendant's  liberty  of  answering  it.  R. 
Lut.  101.     R.  4  Mod.  376.     Vide  Action  upon  j^ssuinpsil^  (tl  7)» 

If  tfae  defendant  pleads  alien  enemy,  and  the  plaintitf  replies,  born  at  Lon- 
don and  no  alien.     R.  4  Mod.  285. 

If  piaintiflT  replies,  not  an  attorney,  he  must  not  conclude  to  the  country. 
Baricer  V.  Forest,  M.  OG.  Str.  532. 

JfhBte  a  replication  denies  the  whole  substance  of  the  defendant's  plea,  the 
plaintiff  may  tender  issue  and  conclude  to  the  country.  But  where  he  selects  ona 
oatof  several  facts,  he  may  traverse  that  one,  add  conclude  with  a  verification* 
To  the  first  branch  of  the  rule,  there  are  exceptions  established  by  usage  and 
precedent.     2  T.  R.  439.     Dougl.  430. 

So,  where  there  is  not  a  direct  negative  and  affirmative,  he  need  not  con- 
clude to  the  country  ;  as,  if  an  avowant  says  an  office  was  granted  to  such 
person  or  persons  as  the  bishop  pleased,  and  the  plaintiff  replies  in  bar,  that 
It  was  granted  only  to  one.     R.  10  Co.  59.  a. 

if  the  plaintiff  says,  that  the  defendant  received  20/*  for  which  he  did  not 
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account;  Uie  defendant  pleads  that  he  accounted- moifo  5cju«n.  viz,  that  fie 
was  robbed  of  it,  and  gave  notice  to  the  plaintiff.     R.  2  Lev.  5^ 

And  if  a  plea  does  not  conclude  to  the  country  when  it  ought ;  it  is  error, 

R.  Yel.  68. 

Also,  if  a  plea  does  not  conclude  to  the  country  ^heo  it  ought,  it  is  bad  on 
a  general  demurrer.  R.  2  Sand.  190.  Semb.  Ray.  94.  98.  R.  Cro.  Car. 
164.     R.  Sho.  70. 

Yet,  it  was  shown  for  cause  of  demurrer.     2  Sand.  337. 

And  it  seems  to  be  only  form,  and  not  bad  on  a  general  demurrer.  Per 
Hale,  1  Vent.  240. 

But  it  is  bad  on  a  special  demurrer.     R.  Lut.  21. 

So,  if  a  plea  concludes  to  the  country,  when  it  ought  not,  it  is  bad.  R.; 
on  a  general  demurrer.     Lut.  101.  1272.     R.  1  Sid.  215* 

Yet,  if  the  other  party  joins  issue,  and  a  verdict  is  obtained,  it  is  aided  by 
ttie  St.  32  H.  8.     R.  2  Cro.  680.  689.     R.  Cro.  Car.  317.     R.  \  SM.  341.  a. 

(E  33.)  When  it  shall  be  averred. 

*  All  pleas  in  the  affirmative  ought  to  be  averred  by  ,c*  hoc  paratus  ^i  verii 
ficare.     Co.  Lit.  303.  a.      |  Service  v.  Heermance,  1  Johns.  Rep«  9 1  •  { 

So,  ought  a  replication.     Cro.  El.  266* 

So,  pleas  in  abatement.     R.  1  Vent.  264.     R.  Lut.  1466. 

So,  a  plea  to  an  English  bill  in  the  exchequer.    Hard.  160. 

^So,  a  traverse  of  a  particular  matter  a6«9ue  hoc,  &c.  ought  to  conclude 
with  an  averment,  et  hoc  paratus  est  vsrificare.  1  Sal.  4.    R.  5  Mod.  203.  F. 

g«  1 30. 

Yet,  where  absque  hoc  comprises  all  the  matter  of  the  plea,  as  Usque  tali 
causa  does,  it  may  conclude  to  the  country.     R.  1  Sal.  4. 

If  a  writ  is  pleaded,  it  shall  conclude,  ei  hoc  parat.  est  verificare*  Baxter  v 
Douglas,  H.  8  G.    Fort  334. 

So,  if  defendant  in  indeb.  assump.  pleads  infra  actat.  Cross  v.  Bevan,  M.  13  G. 
Fort.  334. 

If  a  person  charged  as  occupier  of  the  goods  of  a  debtor  to  the  crown,  ][*3p^^^d3 
that  he  is  not  occupier,  he  must  conclude  with  et  hoc  parat,,  &c.     Bunb.    331. 

If  plaintiff  in  his  replication  discloses  new  matter,  the  rejoinder  must  answer  it, 
and  conclude  with  averment.  Thus,  debt  on  bond,  conditioned  that  A.  shovdd  not 
run  away  during  his  apprenticeship  ;  plea,  A.  did  not  run  away  ;  replication,  A. 
was  bound  for  seven  years,  and  did  run  away  before  the  end  of  them ;  rejoinder, 
A.  was  bound  for  five  only ;  it  must  conclude  with  averment.  Long  v.  Jtudkawkf 
M.  27  G.  2.     2  Wils.  8. 

If  on  scire  facias  against  bail,  defendant  pleads  principal  died  before  retnm  of 
any  ca.  sa.  against  him  ;  replication,  ca.  sa,  returned,  and  he  then  living,  must  cmi» 
elude  with  averment.  If  it  concludes  to  the  country,  by  denyio^  his  death,  or  with 
a  traverse,  it  is  bad  ;  for  it  deprives  defendant  of  right  to  rejoin,  no  ca*  so*  And 
where  either  party  introduces  new  matter,  (as  here  £e  ca,  sa.)  the  other  must  have 
an  opportunity  of  answering  it.  Filewood  v.  Popplewell,  P.  30  6.  2.  2  Wils. 
61.  65. 

If  to  a  plea  of  performance  generally  to  an  action  on  a  sheriff's  bond,  the  phdn- 
tiff  reply  a  particular  warrant,  and  that  the  defendant  ought  to  have  made  due  re- 
turn, &c.,  but  neglected,  &c.  ;  he  ou^t  to  conclude  with  a  veri£k»tion.  Cowp.  6TB. 

So,  if  to  a  set,  fa,  against  bail,  the  defendants  plead  that  the  principal  died 
before  the  return  of  the  ca,  sa,  and  the  replication  state  a  particular  c«.  so,  and  tiiadk 
the  principal  was  aliver  at  the  return  of  that  ca,  sa,  ;  it  ought  to  conclude  with  an 
averment.     Doug.  6S.     2  T.  R.  576. 

And  it  is  a  general  rule,  that  wherever  new  matter  is  introduced,  the  plea,  &c^- 
L*J3J] 


nat conclude  witli  an  avenimfttt  because  the  otlier)iart7  musl  have  an  opportonitf 
of  answerii^  it     Doug.  60.     Ibid. 

It  a  also  a  general  nSe,  that  where  the  plaintiff  selects  one  out  of  seveial  fiicta 
in  the  j^ea,  he  may  traverse  that  one  and  conclude  with  a  verification  :  but  where  a 
iiy&adon  denies  the  whole  substance  of  the  plea,  the  conclusion  may  be  to  the 
counfry.     Doug.  430.     2  T.  R.  439. 

Tet  there  are  exceptions  introduced  by  practice,  where  the  conclusion  is  good 
ttlberway.     Ibid. 

Ifthe  fdea  is,  that  A.  did  pay  all  he  received,  and  the  replication  narrows  it  to  a 
particular  sum,  that  he  did  receive  1400/.  which  he  did  not  pay,  it  shall  conclude 
with  averment.     Comwallis  v.  Savery,  P.  32  G.  2.     2  B.  M.  772. 

A  replication  to  a  plea  of  gaming,  to  debt  on  bond,  that  the  bond  was  for  money 
josdy  due,  and  not  for  securing  money  won  at  play,  may  conclude  either  with  a 
verification  or  to  the  country.     2  T.  R.  439. 

la  an  action  on  a  bill  <^  exchange,  if  there  is  a  plea  of  an  usurious  agreement,  an4 
that  the  hill  ^vas  given  in  oonsequence  thereof,  the  plaintiff  may  formally  traver«» 
the  usurious  agreement,  and  conclude  with  a  verification*     Dougl.  428. 

But  pleas  in  the  native  need  not  be  averred*     Co,  Lit.  303,  a. 

As,  ia  assfimpsii  by  tin  dittoTney  for  fees,  if  the  defondant  pleads,  no  bill 
delivered  under  his  hand  pursuant  to  the  statute  3  Jac,  there  is  no  need  of 
an  averment.     R.  Sho.  338. 

So,  to  a  5cirs /acm  upon  a  recognizance  against  bail,  if  the  defendant 
pleads  that  the  judgment  is  pending  and  not  determined,  he  need  notsa/ 
proui  patet  per  recordum,     R.  SaL  520. 

So,  an  avowry  need  not  be  averred  ;  for  it  is  in  the  nature  of  a  count,  Co* 
Lit.  303.  a.     R.  PI.  Com,  342.  a.   163.  a.     Vide  antiB,  (C  51.) 

So,  the  general  issue  need  not  be  averred ;  for  it  is  not  traversable,  but  the 
plaintiff  ought  to  join  issue  or  demur.     Kit.  219.  b. 

So,  a  challenge  of  an  array  need  not  be  averred.     27  H.  8.  13.  b. 

So,  a  demurrer  need  not  be  averred,  et  hoc  paralua.     R.   1  Leo.  24. 

[*]Aiii  Hd  record  need  not  be  averred.  Obin  v,  Knott,  M.  9  (J.  2,     Fort.  339. 

If  defendant  in  trespass  for  taking  trees,  justifies  under  a  license,  and  avera 
the  trees  were  used  for  gates,  &c.  ;  and  replication  traverses  the  license,  protesting 
the  trees  were  not  used  for  gates,  it  may  conclude  to  the  country,  and  not  with  aver* 
V^ent     RobinaoQ  v.  Raley,  P.  30  6.  2.     1  B.  M.  316. 

Default  or  omission  of  an  averment  in  the  conclusion  of  a  plea,  is  but 
ibnn,  and  does  not  prejudice  on  a  general  demurrer.  R.  Lut.  16.  Cont« 
Joiu  406.     R.  cont.  Lut.    1466,     Semb,  ace,      1   Vent.  240,     R,  ace. 

Skin.  340. 

And  now,  by  the  st.  4  &  5  Ann.  16.,  no  exception  shall  be  taken  for  wan^ 
of  averment  by  el  hoe  paralus  est  verificare^  unle93  sbowo  for  cause  of  de» 
anrrer. 

Boiit  is  bad  on  a  special  demurrer.     R.  Lut.  21, 

(E  34.)  Must  be  triable. 

Every  plea  ought  to  be  triable.     Co.  Lit.  303.  b. 

And  therefore  must  con«»ist  of  matter  of  law,  which  is  determinable  by 
(he court  ;  or  matter  of  record,  which  is  triable  by  the  record  j  or  matter  of 
feet,  which  is  triable  by  the  country.     9  Co.  24f  b. 

And  if  fact  is  complicated  with  matter  of  law,  so  that  it  cannot  be  tri^^ 
\y  the  court,  or  jury,  the  plea  is  had :  as,  if  the  defendant  pleads  that  A# 
Hale  gavisusfiiil  bona  felon,,  it  will  be  bad  ;  for  the  jury  cannot  datermio« 
whether  he  lawfully  enjoyed,  nor  the  court  whether  he  enjoyed.  R.  9  Co, 
?5.a.  [*1'^4] 
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And  therefore,  that  defendant  was  always  ready  to  pay,  (without  pleading  t^ndisl-, 
is  bad.     French  v.  Watson,  T.  30  &  31  G.  2.     2  Wils.  74. 

So,  if  the  condition  of  a  bond  be,  that  he  will  show  a  sufficient*  discharge 
of  an  annuity,  it  is  bad,  if  he  pleads  that  he  showed  a  sufficient  dischaige  5; 
for  (he  jury  cannot  try  whether  it  is  sufficient ;  but  he  ought  to  show  what 
discharge  he  gave,  and  the  court  will  judge  whether  it  be  sufficient*     9  Co. 

95.  a. 

But  where  the  effect  of  the  words  represents  a  matter  triable,  it  h  suffi- 
cient, though  according  to  the  letter  it  is  not  triable  ;  as,  in  covenant  for 
enjoyment  free  from  arrears  of  rent :  plea,  that  he  delivered  money  to  the 
plaintifl  eaintentione  that  lie  should  dischai^e  the  arrears,  will  be  good, 
though  the  intent  is  not  triable  ;  for  it  is  tantamount  as  it  be  had  said  that  he 
delivered  ad  solvtndum.     R.  4  Mod.  249. 

The  rule,  that  where  a  defendant  is  under  terms  of  pleading  issuably,  he  cannot 
put  in  a  plea  which  does  not  go  to  the  meritSy  cannot  be  dispensed  with  in  any  in- 
stance.    2  T*  R.  394.    . 

The  term  <<  pleading  issuably,''  in  a  judge's  order,  means,  not  merely  a  plea  on 
which  issue  may  b^  taken,  but  one  that  goes  to  the  merits,  and  is  not  for  delay.    8 

T.  R.  71. 

A  plea  by  a  defendant,  under  terms  of  pleadmg  issuably,  cannot  be  treated  as  a 
Hullityy  because  defective  m  its  form.     5  T.  R.  162. 

"^  A  idea  which  is  not  an  answer  to  the  whole  declaration,  and  cannot,  from  its  un- 
certam  ferm,  be  applied  to  any  particular  part  of  it,  may,  when  the  defendant  is 
under  terms  of  pleading  issuably,  be  treated  as  a  nullity.    3  B.  &  P.  174. 

Where  a  defendant,  under  terms  of  pleading  issuably,  pleads  non^ssuably  on  any 
part  of  the  plaintiff's  demand  ;  for  instance,  demurs  specially  to  part,  the  plaintiff 
may  sign  judgment  for  the  whole.     1  £ast,  411. 

[^]  A  tender  is  an  issuable  plea,  within  the  terms  of  pleading  issuable  under  a 
judge's  order.     1  H.  B  369. 

A  defendant  under  terms  of  pleading  issuably  may  plead  the  statute  of  limitations. 
3  T.  R.  124.     Overruling,  as  to  this  matter.     2  T.  R.  390. 

If  a  defendant  in  an  action,  on  a  recognizance  of  bail  under  a  judge's  order  to 
plead  issuably,  plead,  1.  ntintel  record  ;  2.  that  no  ca.  ^o.  was  sued  out  against 
the  principal ;  such  pleas  may  be  considered  as  issuable.     1  Moore,  430. 

A  plea  by  the  boil  of  a  member  of  parliament,  under  st.  4  Geo.  3.  c.  33.  that  error 
is  pending  on  the  judgment  against  their  principal,  is  in  bar,  and  is  an  issuable  plea 
within  a  judge's  order.     2  H.  B.  372. 

A  demurrer  on  the  merits,  is  an  issuable  plea  within  the  meanin  g  of  an  order  for 
time.     2  Blk.  923.     3  Wils.  530. 

The  plea  of  alien  enemy,  is  not  an  issuable  plea  within  a  judge's  order.  8  T.. 
R.  71. 

Judgment  recovered  in  another  court,  if  false,  is  no  plea  when  under  terms  of 
pleading  issuably.     3  Wils.  33.     1  Blk.  576. 

A  special  demurrer,  though  not  merely  for  delay,  is  not  allowed  when  under  terms 
of  pleading  issuably.  2  Q.  &  P.  446.  So,  that  if  a  defendant,  under  terms  of 
pleading  issuably,  puts  in  a  special  demurrer,  the  plaintiff  may  sign  judgment.  7  T« 
R.  630.     3  Burr.  17SS. 

It  is  a  high  contempt  to  raise  a  difficult  question  of  law  by  a  sham  plea.  1  Taunt. 
224. 

I  So,  a  plea  of  usury,  containing  averments,  part  of  which  are  to  be  tried 
by  a  jury,  and  part  to  be  verified  by  the  oath  of  the  parly,  is  bad.  Binney 
V.  Merchant,  6  Mass.  Rep.  190.  j 

(E  35.)  Form  of  pleading  : — When  several  defendants,  &c. 

If  there  are  several  defendants,  they  may  join  in  a  plea*    Sal.  456. 
Or,  may  plead  severally.     Ibid. 


Pka.  13» 

\f  tbey  sever  in  plon,  the  plaintiflT  maj  enter  a  non  pros  against 
otie,  at  any  time  before  the  record  i$  sent  down  to  the  assises.  R.  SaL 
457. 

In  ositMipM^,  if  defendants  sever  in  pleading ;  one  pleads  to  iMue,  and  diere  is 
jiK^ment  against  him  ;  the  other  pleads  bankruptcy,  and  plamtifT  enters  nolle  proses 
Mf :  this  does  not  destroy  the  action  against  the  first.  JNoke  v.  Ingham,  P.  18 
G.  2.     Wils.  89. 

•^  It  seems,  that  several  defendants  cannot  plead  severaUy  except  in  actions  for 
torts.     Meagher  s.  Batchelder,  6  Mass.  Rep.  444.  y 

If  the  defendants  join  in  the  plea,  and  it  is  in^the  singular  number,  it  will 
be  bad.     R.  Lot.  1531. 

And  this  on  a  general  as  well  as  a  special  demurrer.     Semb.  Ibid. 

If  the  defendants  plead  severally,  the  plaintiff  may  demur  toonO)  and  join 
issue  on  the  other.     Cro.  Car.  243. 

Aud  may  afterwards  enter  a  nolle  prosequi  on  the  demurrer,  and  proceed 
on  the  other.    Ibid. 

Or,  if  several  issues  are  joined,  he  may  enter  a  nolle  prosequi  as  to  oi|e, 
before  jadgmeot  or  after.     Ibid. 

Though  they  are  charged  jointly.     Ibid. 

If  the  defendant  pleads  to  a  geoeral  demand  or  chaige,  he  ought  to  answw 
to  every  part ;  as,  in)waste  for  cutting  down  twenty  oaks,  the  defendant  ou^ 
to  say,  that  he  did  not  cut  down  them  or  any  of  them*    Cro.  El.  84. 

But  if  a  collateral  issue  be  tendered,  it  is  sufficient  to  answer  in  the  words 
ofibe  plaintiff;  as,  in  account,  if  the  plaintiff  charges  that  the  defendant  re- 
ceived lOO/.  ad  computandum^  and  the  defendant  says,  that  be  expended  tbe 
said  100/.,  it  is  sufficient  to  say  that  he  did  not  expend  [*]the  100/.  without 
saying  nee  cdiauein  partem  inde  /  though  if  be  expended  part,  he  ought  to  be 
allowed  it.     Cro.  El.  84. 

In  trespass  against  two,  if  one  suffers  judgment  to  go  by  default,  and  the  other 
justifies  for  a  distress  for  rent,  and  license  from  the  plaintiff  to  sell,  and  a  verdict  for 
defendant,  judgment  shall  be  arrested  as  against  the  other.  Biggs  v.  Bonger,  M. 
11  O.  2.    lA.  Kaym.  1372.     Str.  610. 

A  plea  goes  to4be  time  of  action  commenced,  and  of  plea  pleaded.  Therefore,  a 
plea  of  set-off  (hat  the  plaintiff  was  indebted  before  and  at  the  time  of  plea  pleaded,  is 
bad.     3  T.  IL  186.  overruling  comme  ^emfr/e,.   Dougl.  112. 

Where  a  party  haying  an  opportunity,  neglects  to  rely  on  a  defence,  he  waives  it. 
I  T.  R.  80.  Hence,  if  a  party  do  not  avail  himself  of  the  opportunity  of  pleading 
natter  in  bar  to  the  original  action,  he  cannot  aflerwards  plead  it,  either  in  another 
action  founded  on  it,  or  m  a  scire  facias.     3  T.  R.  6S9. 

(E  36.)  Plea  bad  in  part,  is  bad  for  the  whole.  a« 

If  an  entire  plea  is  bad  in  part,  it  is  bad  for  the  whole  ;  as,  in  trespass,  if 

the  defendant  justifies,  as  servant  to  B.,  his  entry'' to  take  care  of  the  cattle 

tAere,  and  does  not  say  that  he  put  the  cattle  there,  this  is  a  good  justification 

of  his  entry,  but  is  not  a  justification  with  cattle ;  for  if  be  did  not  put  them 

there,  he  4$  not  guilty,  and  then,  he  cannot  justify ;  and  the  plea  being  bad 

in  part,  is  bad  for  the  whole.     R.  1   Sand.  28.  Vide  post,  (F  25.) 

{  To  a  declaration  containing  a  count  for  a  libel,  and  counts  for  slander, 

6e  defendant  pleaded  the  statute  of  limitations ;  this  plea  was  held  bad  as 

to  the  first  count ;  and  being  bad  in  part,  was  bad  for  the  whole.     Miller  v. 

Merrill,  14  Johns.  Rep.  348.     Vide  Perkins  v.  Burbank,  2  Mass.  Rep.  83* 

Per  Parsons,  Ch.  J. 

So  where  several  defendants  join  in  a  plea  in  bar,  if  the  plea  be  bad  as  td 

one  defendant,  it  is  bad  as  to  all.    Moors  r.  Parker,  3  Mass.  Rep.  310.  ^ 
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tn  assumpsit  en  several  protniees,  if  the  defenditnfc  pleads  Ihe  atatott  of 
limitations,  which  is  a  bad  plea  as  to  one  count,  where  the  action  does  not 
arise  upon  the  promise,  bat  not  as  to  the  other  count ;  it  will  be  bad  for  the 
wHole,     R«  1  Lev.  48. 

In  debt  against  an  executor  or  administrator^  if  the  defendant  pleads  ser* 
eral  judgments  and  no  assets  ultra  ;  if  the  plea  is  bad  as  to  one  of  the  judg« 
nents,  it  will  be  bad  for  the  whole  ;  as,  if  one  of  the  judgments  was  against  tbe 
testator  and  6.,  and  he  does  not  show  that  the  testator  survived,  for  other- 
wise he  shall  not  be  charged  with  it.     R.  2  Sand*  50. 

In  covenant  and  several  breaches,  if  defendant  pleads  outlawry  in  bar, 
which  is  a  bar  for  one  breach,  [and  not  for  the  others,  it  will  be  bad  for  the 
whole.     R.  Lut.  516* 

If  an  attorney  puts  in  court  a  plea  notoriously  false  for  delay^  it  will  be  a 
breach  of  his  oath,  for  which  he  may  be  6ned.     Sal.  51 5. 

But  an  attorney  is  not  bound  to  swear  his  plea,  but  where  it  is  a  foreign 
plea.     Sal.  515. 

The  rule  of  pleading,  that  a  plea  or  replication  bad  in  part,  is  bad  in  whole,  doea 
not  apply  where  the  part  which  is  defective  is  surplusage  $  as,  where  in  a  replicadan 
to  debt  on  bond^  a  breach  is  assigned  in  the  nonpaymenl  of  two  sumsy  to  one  only  of 
which  the  phttntiff  ia  entiUed.     3  T.  R.  374. 

(E  37.)  When  it  shall  be  aided. — ^By  the  replication. 

A  bad  bar  may  be  aided  by  a  replication  ;  as,  if  the  defendatit  in  assize 
pleads  a  feoffment  upon  condition,  and  entry  for  the  condition  broken,  with* 
out  showing  the  deed,  as  he  ought  ;  \[  the  plaintifT  replies,  that  after  the 
feoffment  and  entry  he  re-enfeo(fed  him,  this  confession  [*]in  the  replica- 
tion aids  the  defect  in  the  bar.     PI.  Com.  230.  b.     Vide  ante,  (C  86.) 

So,  if  the  plaintiff  replies,  that  before  entry  the  defendant  released  td 
him.     Ibid« 

So,  in  debt  on  a  bond  to  make  an  estate  to  A.,  if  the  defendaiit  picarfa 
that  he  enfeoffed  another  to  the  use  of  A.,  which  is  not  good  without  show- 
ing that  A.  was  a  party  or  had  the  deed,  Ic. ;  yet  if  the  plaintiff  replies,  that 
he  did  not  enfeoff,  this  aids  the  bar.     R.  Cro.  El.  825. 

So,  if  on  a  bond  to  accept  a  lease  on  request,  the  defendant  pleads  non 
requisivit,  the  plaintiff  replies  that  he  tendered  a  lease  without  saying  of 
what  lands,  and  issue  is  joined  on  the  request,  this  aids  the  defect  in  the  re- 
plication.    R.  Cro.  Car.  560. 

So,  if  the  defendant  pleads  an  award,  &c.  uncertainly,  and  the  plaintiff 
makes  a  replication,  which  imports  the  award,  &c.  to  have  been  made,  it 
aids  the  uncertainty  of  the  bar.     Vide  Kit.  238. 

So,  if  the  defendant  pleads  a  judgment  without  saying  prout  patet  per  re- 
cordum^  and  the  plaintiff  by  his  replication,  savs.  the  iudgment  is  fraudulent. 
R.  SLev.  311.  ^    J  '        J     s 

So,  if  the  plaintiff  by  his  replication,  shows  that  he  has  nocaase  of  action, 
there  shall  be  judgment  for  the  defendant,  though  the  bar  is  defective  ;  lor 
the  court  will  judge  on  the  whole  record  ;  as,  in  escape  at  London,  the  de- 
fendant pleads  a  retaking  upon  fresh  suit  at  Stoke,  the  plaintiff  replies  that  be 
was  out  of  his  view  before  the  retaking,  this  admits  the  retaking  on  fresh 
suit,  and  then  he  shall  not  have  an  action  for  an  escape ;  though  retaking  at 
another  place  would  be  a  bad  plea  on  a  demurrer.     R.  3  Co.  62.  b. 

But  a  bar,  which  wants  substance,  cannot  be  aided  by  a  replication,  E>. 
B  Co.  1 20.  b.  J        r 

Al'  IL^^^  defendant  pleads  an  agreement,  and  does  not  show  a  satisfac- 
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tioiHif  €ie  replicatioik  denies  the  agreement,  this  does  not  aid  the  bar. 
Kit.  237.  b. 

On  deiiiisrer  the  court  looks  for  the  first  fault ;  therefore,  if  to  debt  on  boxid 
defeadant  pleads  pajment  before  the  day,  it  is  not  made  good  by  plaintifi^a  replyins^ 
Mad  tenderiiig  issue.  Anon.  H.  3  G.  2  Wils.  160.  ^  Vide  Pearaail  t».  D wight,  2 
Masa.  Rep.  84.  Dyer  v.  Steveoa,  6  Mass.  Rep.  389.  Ain^c  v.  Martin,  9  Mass. 
JUp«  454.     United  States  v.  Arthur,  ^  Cranch,  257. 

So,  where  the  defendant  pleaded,  generally,  that  he  became  banknipt  within  the 
^nt  and  meaning  of  |he  atalgte  ;  and  (hat  he  obtained  a  certificate^  of  discharge 
nomthe  commisaioners  &c.  it  was  held,  that  although  the  plea  would  have  been 
bad  on  demurrer,  it  was  c^red  by  a  replication  alleging,  that  the  certificate  was  ob« 
tained  by  fraud.  Jenkins  v.  Stanley,  10  Mass.  Rep.  226.  Vide  Spear  v.  BicknelL 
5  Maas.  Rep.  125.  ^ 

So,  if  the  defendant  plead  by  a  wrong  name,  the  defect  will  be  cured  bv  the  re- 
plicalion.     Hutchinson  v.  Brock,  11  Mass.  Rep.  119.  >» 

(E  38.)  By  verdict. 

So,  a  bad  bar  or  replication  cannot  be  aided  by  a  verdict ;  as^  if  the  de« 
fimdant  prescribes  for  a  common,  and  jiis(i6e8  utend.  comtnunia  prtedicta^  but 
does  not  show  that  the  cattle  were  levant  and  couchant^  or  put  therein  at  a 
proper  time ;  this  shall  be  intended  after  a  verdict  for  tlie  prescription.  R* 
Cro.  El.  (458.)     R.  2  Cro.  44.     Vide  ante,  (C  87.) 

{  Defects  in  matters  of  form,  are  cured  by  verdict.  Waldin  r.  Payne,  2 
Wash.  I.  Payne  tu  Ellzey,  2  Wasii.  143.  Hunnicult  v.  Carslcy,  1  Hen.  j^ 
Monf.  153. 

Bat  where  a  party  totally  omits  to  aver  a  matter  necessary  to  (he  action 
or  defence,  and  not  implied  in  the  allegations  made,  the  defipct  will  not  be. 
cared.     Griffin  9.  Pratt,  3  Conn.  Rep.  513.  | 

In  preecrilNng  for  common  as  appurtenant  to  a  messuage,  it  shall  be  understood,  - 
after  a  verdid,  that  land  was  kichidedin  the  term  messuage.  Sdioles  v.  liargreavep^ 
B.  R.  M.  SSGeo.  3.  5  T.  46. 

If  the  defendant  justifies  as  assignee  of  a  reversion  for  rent  in  arrear,  and 
issae  is  upon  nothing  in  arrear;  and  it  is  found  so,  (he  defect  of  attornment    , 
t0  tbegrautiD  reversion  shall  be  aided.     R.  3  Lev.  234. 

So^  if  the  defendant  pleads  an  insufficient  pica,  whereon  issue  is  joined, 
and  a  verdict  for  the  plaintiff;  no  advantage  shall  be  taken  by  the  defendant 
of  his  bad  pleading.     R.  5  Mod.  227.     Vide  Amendment,  (P). 

£*JSo,  in  replevin,  a  plea  of  prescription  for  common  in  a  qtu  estate  is  good*after 
verdict,  though  it  be  not  in  express  terms  alleged  that  the  owners  of  the  estate  have 
laed  it  from  time  immemorial.     Clark  v.  King,  B.  R.  £.  29  6.  3.      3  T.  R.  147. 

(E  39.)  By  the  statute  of  jeofails. 

By  the  st.  8  H.  6.  12.  misprision  of  a  clerk,  and  after  verdict,  by  the  st. 
32  H.  8.  30.  mispleading,  lack  of  colour,  insufficient  pleading,  or  other  de- 
fiwlt  of  theparty^  and  by  the  st.  16  &  17  Car.  2.  8.  defect  in  form,  mistake 
•Tname.  8iun«  or  time,  or  other  matter  of  like  nature,  not  being  against  the 
right  of  the  suit  or  whereby  issue  or  trial  is  altered,  shall  be  amended.     Vide 

Ameodment,  fK  2.— L  2.— M).  ^         r  ^    j 

Bat  BO  Bubetance  is  within  any  of  the  statutes  of  jeofails.     By  Buller  J.  Ward  v. 

Hooeywood,  B.  R.  H.     19  Geo.  3.  Doug.  63. 
What  shall  be  a  misprision  or  defect  in  form.    Vide  Amendment,  (T   1. 
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After  a  plea  delivered,  and  before  entrj  on  the  record,  it  majr  be  amend- 
ed on  notice  and  payment  of  costs.     Pr.  Reg^  1 9.      SaU  520. 

Though  it  be  three  terms  after.     Pr.  Reg.  408. 

So,  a  defendant  before  issue  or  demurrer  may  waire  a  special  plea,  and 
take  the  general  issue.     Salk.  515. 

Not,  after  a  rule  to  plead  peremptorily  or  demurrer  to  his  plea^    Ibid. 

And  there  shall  not  be  a  rule  for  a  peremptory  plea  till  the  rules  are  ex- 
pired.    Sal.  516. 

If  defendant  pleads  mi  defref  to  debt  on  bond  for  performance  of  covenants  the 
court  ivill  permit  him  to  waive  his  plea  after  rejoinder  in  demurrer,  and,  to  plead  per- 
formance, on  putting  plaintiff  in  as  good  condition  as  if  he  had  pleaded  right  at  nrst. 
Herbert  v.  Griffiths,  H.  16  G.  2.     Str.  118X. 

So,  if  a  declaration  be  amended  after  a  plea,  the  plea  may  be  altered.     Pr. 

Reg.  409. 

So,  a  plea  may  be  waived  by  the  consent  of  the  plaintiff's  attorney,  vfilh- 

out  motion.     Pr.  Reg.  423. 

Or,  if  the  attorney  will  not  consent,  by  rule  of  court  on  motion ;  if  it  be  no 
prejudice  to  the  plaintiff.     Ibid. 

But  after  the  plea  is  entered  on  record,  it  cannot  be  amended.  Pr.  Regt 
415. 

(E  40.)  To  whom  a  plea  shall  be  delivered. 

The  plea  ought  to  be  delivered  to  the  plaintiff's  attorney  or  clerk.  C. 
Att.  297. 

Or,  if  he  is  not  known,  or  refuses  to  accept  it,  it  may  be  left  in  the  protho- 
notary's  office.     C.  Att .  297.     Pr.  Reg.  4 1 8. 

In  C.  B.,  if  the  general  issue  be  pleaded,  the  defendant's  attorney  signs 
the  plainiff's  attorney's  dogget,  who,  thereupon  makes  a  copy  of  the  issue, 
and  delivers  it  to  the  defendant's  attorney,  who  pays  for  the  entry  and  the 
book.     C.  Att.  40.     Vide  post,  (R  11.) 

If  the  plea  be  special,  it  must  be  delivered  under  the  hand  of  a  Serjeant  or 
counsel.     C.  A-tt.  40. 

Counsel  ought  not  to  sign  a  frivolous  plea.     Sal.  517.  .b. 

[*]  (E  41.)  At  what  time. 

If  the  defendant  has  not  an  imparlance,  he  must  plead  the  same  term,  or 
within  fourteen  days  after.     C  Att.  295. 

Or,  at  least,  if  the  plaintiffgives  a  rule  to  plead,  be  must  plead  before  the 
easoign-day  of  the  next  term.     Mod.  Ca.  22. 

Declaration  de  bene  esse  is  necessary  to  take  advantage  of  the  term,  if  the  writ  is 
x>f  first  or  second  return,  where  defendant  is  to  plead  without  imparlance,  but  not 
oHierwise.     Barnes,  91. 

So,  if  there  be  an  imparlance,  ht  must  plead  within  four  days  after  the 
beginning  of  the  next  term. 

If  a  declaration  be  delivered  before  the  essoign-day  of  the  term  after  the 
process  is  returnable,  and  rule  given  the  next  term,  he  must  appear  and  plead 
before  the  rule  expires. 

The  rule  that  defendant  must  plead  in  eight  days  from  declaration  f3ed,  applies 
where  it  is  filed  on  the  essoign-day.     1  Taunt  22. 

So,  he  has  the  whole  term  to  plead  in  abatement.     Sal.  515. 

Formerly  the  rules  to  plead  ran  for  eight  days,  and  this  four  first  only  were  allow- 
ed for  pleas  in  abatement ;  but  pleas  in  chief  were  sufficiieint,  if  they  came  in  before 
judgment  signed.  In  Trin.  6  Geo.  2.  the  time  of  pleading  waj9  shortened  to  four 
days,  and  no  provision  for  any  distinction  between  the  two  aorta  of  pleaa  :  but  tbJB 
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do^3  uol  enlaige  the  time  as  to  pleas  in  abateraeiit,  which  Bwist  a^  come  bx  withia 
the  Tour  days,  and  cannot  be  received  afler.     Long  v.  Miller,  T.    16  6.  2.     Str» 
1192.    Wils.  23.     Anderson  v.  Baddislade,  P.  20  G.  2.     Str.  126S. 

Rule  of  C.  B.  as  to  the  time  allowed  for  pleading,  where  the  process  is  retunm* 
Ue  the  last  return  of  the  term.     Hil.  35  Geo.  3.     2  II.  B.  550. 

If  a  declaration  be  delivered  ds  bene  esse  on  or  before  the  appearance  day  ;  the 
defendant  shall  have  four  days  to  plead  in  from  the  appearance  day  ;  if  delivered  af- 
ter the  day  of  sq^pearance,  then  four,  days  from  the  delivery.     2  Blk.  1243. 

A  declaration  filed  de  bene  esse  on  process  returnable  the  last  return  of  the 
term,  ¥ath  notice  io  plead  within  the  first  four  days  of  next  tcrn^,  is  regular.  1  H» 
B.  533^ 

Ifcysr  is  not  delivered  in  time,  defendant  has  as  many  days  io  plead  after  the 
ndes  are  out,  as  he  demanded  oyer  before  the  rules  were  out.  Powel  v.  Gray,  It 
12  G.     Str.  705. 

Defendant  has  as  long  time  to  plead  afler  oyer  given,  as  he  had  when  oyer  de« 
manded.    Banies,  238. 

Thai  is,  as  much  time  in  term-time,  as  many  pleading  days  to  plead,  and  no  moroy. 
afler  oyer  granted,  as  be  had  when  it  was  demanded.     3  T.  R.  356. 

The  saooB  ihoe  is  allowed  for  pleading,  afler  delivery  of  a  particular,  as  remained 
when  the  summons  for  it  was  returnable.     13  East,  508. 

Suncky  is  included  in  matters  in  pais,  as  notice  of  trial ;  but  not  in  matters  ia 
eomt,  as  in  pleading.     Prosser  v.  Winston,  T.  1722.     Bunb.  1 13. 

Simdays  are  counted,  unless  diey  are  the  first  or  the  last  day :  if  the  rule  is  given 
on  Sunday,  it  is  void  ;  if  it  expires  on  Sunday,  defendant  has  all  next  day  to  plead. 
Anon.  £.  4  G*     Str.  86^ 

The  time  of  a  plea,  pleaded,  is  to  be  reckoned  from  the  date  of  the  entry  of  the 
l^ea  on  tlie  record  ;  not  from  the  time  of  its  being  delivered  to  the  plaintifiT.  DougU 
109. 

And  a  plea  in  bar,  filed  before  bail  excepted  to,  are  perfected,  is  a  nullity,  and 
theiefbre  not  made  good  by  perfecting  bail  aflerward^.  4  T«  9*  578«  2  East^ 
406. 

If  a  declaration  be  delivered  to  a  defendant  in  prison  upon  the  st,  4  && 
W,  &L  M.  ^K  before  mens.pnsch,  or  crast.  ani/nar,  in  London  or  Middlesex, 
or  (oTly  miles  distance,  he  must  plead  two  days  before  ttie  essoign-day  of 
tbe  next  term.    Vide  ante,  (B  5. — C  4.) 

[*]Jf  /arther  distant,  he  may  imparl  to  the  next  term.     Vide  ante,  (D  2.) 

ia  cooBtiy  causes,  defendant  living  above  twenty  miles  from  London  has  eight 
days  to  plead.    Barnes,  244. 

In  a  country  cause,  though  the  defendant  reside  within  twenty  miles  of  London^ 
he  is  entitled  to  eight  days'  notice  to  plead,  whether  he  has  himself  appeared,  or  an 
appearance  has  been  entered  for  him.     1  M.  &  S.  666. 

nith  reference  to  the  time  allowed  for  plcAding,  the  place  where  the  defendant  is 
arrested  is  the  place  of  his  residence.     4  T.  R.  553. 

If  the  defendant  appears  upon  a  Jmbeas  corpus  returnable  immediately,  in 
Hilary  or  Trinity  term,  and  the  declaration  be  dciivcred  eight  days  before 
the  end  of  tba  term,  tbe  defendant  ihall  plead  the  same  term,  so  that  it  may 
be  entered,     Pr.  Reg.  70.  406. 

If  .in  Easter  or  Michaelmas,  and  term,  the  declaration  be  delivered  before 
nuns.pasch.  or  cra^.  amV/i^ir.,  the  defendant  shall  plead  the  same  term,  sp 
(hat  it  may  be  tried.     Pr.  Reg.  70.     Sal.  5t'5. 

Defendant  shall  not  now  be  obliged  to  plead  sooner  upon  a  special  capias  by  orig- 
ina],  than  upon  a  latitat;  thoqgh  formerly  it  was  otherwise.  Haywys  v.  Savage, 
H.  12  6.     Str.  684. 

If  a  declaration  be  so  delivered  on  9  cepi  corpus,  he  shall  only  plead  to 
enter*     Sal*   515. 

If  the  defendant  be  an  ofiicer  of  the  court,  he  mu^t  plead  within  eight  days 
^fier  the  bill  filed^  and  rule ^i ven«     Sal.  6 1 7* 
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Ifdeclaration  is  ilebvered  without  notice  to  plead,  and  aflerwarda  notice  ill  wt]l'» 
ing  18  given  to  defendant  (living  above  forty  miles  from  London)  to  plead  in  eight 
days,  it  is  good*     Anon.  H.  2  Geo.  3.     2  Wil9»  137. 

And  the  rule  may  be  given  the  day  of  the  filing  of  the  bilL     Sal.  517. 

And  Sundays,  &c.  arc  counted.     Sal.  517. 

Notwithstanding  the  day  on  which  a  rule  to  plead  e^ii^s,  is  dies  nonjuridicus^ 
the  defendant  has  not  the  day  following  to  plead  in.     2  H.  6.  616. 

And,  if  there  are  not  eight  days  within  the  term,  he  must  plead  in  four. 
Sal.  517. 

A  defendant  has  twenty-four  hours  clear  to  plead  afler  demand  of  a  plea*  4 
T.  R.  118, ;  exclusive  of  an  intervening  Sunday.     4  T.  R.  567. 

If  defendant  is  abroad,  and  his  attorney  dead,  on  notice  to  bail,  court  will  order 
that  demand  of  plea  in  the  office  shall  he  sufficient.     Barnes,  d07. 

On  an  information^  if  the  defendant  be  brought  up  by  a  capias^  he  mast 
plead  instajiter,     K.  3  Mod.  215.     Vide  Information,  (D  5J) 

So,  if  he  comes  in  person,  or  by  recognizance,  or  i8  a  prisoner.  D.  3 
Mod.  215. 

By  the  si.  13  Car.  2.  2.  a  prisoner  broaght  up  by  habeas  corpus  and  senr- 
ed  with  a  declaration  at  the  bar;  and  now  by  the  st.  4&  5  W.  &  M*  SI. 
and  8  &  9  W.  3.  27.,  a  prisoner  served  with  a  declaration  in  gaol,  ehall  ap- 
pear and  plead  ;  or  otherwise,  on  rule  given  to  be  out  in  eight  days,  at  least, 
af\er  delivery  of  the  declaration  and  aflSdavit  of  such  delivery,  piaintiflTmaj 
sign  judgment.     Vide  ante,  (C  4.) 

Ifdeclaration  is  delivered  to  a  prisoner  last  day  but  one  of  term,  he  must  plead 
two  days  before  the  essoin  of  next  term.     Barnes,  224. 

A  plea  filed  by  a  prisoner,  is  only  well  filed  from  the  time  of  notice  given.  4  Tt 
R.664. 

A  plea  filed  by  a  prisoner  as  of  a  term  antecedent  to  that  in  which  he  is  [*][bound 
to  plead,  is  a  nullity,  unless  h»  gives  notice  to  the  plaintiff.     8  T.  R.  Ii96. 

The  rule,  that  a  defendant  must  give  notice  of  having  filed  a  plea,  only  applies, 
where  he  pleads  out  of;  that  is,  before  regular  time  for  pleading.     5  T.  R.  473. 

Rule  shall  not  be  given,  till  affidavit  filed  with  the  secondary  of  the  time 
when,  and  to  whom,  the  delivery  was. 

And  judgment  shall  not  be  signed  before  a  copy  of  an  affidavit  be  pro^ 
duccd  to  the  prothonolary,  and  a  certificate  that  there  is  no  appearance  en- 
tered. 

The  court  will  grant  time  to  plead,  if  defendant  is  so  ill  of  a  palsy  as  not  to  be 
able  to  speak  or  write,  on  condition  that  he  do  nothing  to  prejudice  plaintiff ;  but  If 
it  continues  long,  there  must  be  a  commission  out  of  chancery  to  take  him  into  cus- 
tody.    Jasper  v.  Grosvenor,  T.  7  G.  2.  B.  R.  H.  52. 

On  affidavit  that  defendant  does  not  know  plaintifl!*,  and  cannot  find  his  attorney, 
who«e  name -lb  not  on  the  roll  of  attomies,  the  court  will  stay  proceedings  till  no- 
tice where  plaintiff  lives ;  and  fixing  the  rule  in  the  ofiice,  good  service.  Evans  r.' 
Jones,  M.  9  Geo.  2.     B.  R.  H.  179. 

Where  the  time  to  plead  is  granted,  the  computation  is,  inclusive  of  the  day  on 
which  the  order  is  dated  ;  exclusive  of  that  on  which  it  expires.     2  H.  B.  35. 

As  well  under  an  order  for  further  time  to  plead,  as  under  a  rule  to  plead,  the  first 
end  last  days  are  reckoned,  both  inclusive.     1  B.  &  P.  479. 

The  condition  of  pleading  issuably,  and  taking  short  notice  of  tiial  for  the  next 
sittings,  obliges  the  defendant  so  to  plead,  that,  as  far  as  depends  upon  him,  the 
cause  may  come  to  trial  at  those  sittings ;  therefore,  if  the  declaration  is  deliv^ 
cred  afler  the  sittings  have  begua,  he  must  plead  instanler,  provided,  that  by  so  do- 
ing, the  plaintiff  is  in  time  to  give  notice  of  trial  for  the  adjournment  day.  1 
Taunt.  348. 

If  after  four-day  rule  is  expired,  defendant  obtains  judge's  order  to  plead  issua-< 
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Uy  two  ^ys  before  essom  of  next  term ;  and  before  that  pleads  tender,  and  entitles 

It  as  ^^l§^;^i^rm,  it  s  regular ;  for  it  is  not  after  aA  imparW  Td  teSr 

BMsiBiblewi&mthenieaning.     Kilwick  ^.  Maidman,  H.  30  Geo.  2.     IB  TS 

^eral^ormance  of  covenants,  not  signed  hy  counsel,  is  not  an  issuable  plel" 

?l?J!II^Vt"''*if"  r"^!^  ^nomeier  within  an  order  for  time.     Barnes,  16a 
A  judge  at  his  chambers,  m  vacation  time,  may  malve  an  order  that  defen^n* 

StII  ^   *  "*  ^'  ^^"  '"^^  *^^-     ^^^'^^  ^-   ^"^^^^  P.  32  gT.  2      S 

After  the  defendant  has  been  nded  to  abide  by  his  plea,  or  plead  such  a  nlea  as 
he  would  abide  by,  he  cannot  plead  anoUier  special  plia,  bat  on^  the  gene^^^^^ 
under  which  he  may  give  notice  of  set-off.     1  T.  R.  693  general  issue, 

t.wUi!l!^l*'i*'!^*'^''^V'^'''^''^  defendant  caftinot  withdraw  a  demum^r,  and 

m1^,^/^   "^  "^  f^'^  *r  ^P^^'^*  P'^^^  ^^  «^^«"^^  branches  in  covenant, 
although^ latter  pleas  only  tend  to  put  the  facts  in  issue.     3  Smith,  179 

.^  K^^  ^™*'  *^1  defendant  on  oyer  set  it  out  truly,  and  pleaded  pavmenL 
iq^on  which  ttsue  was  taken  :  the  defendant  ruled  to  abide  by  his  pl^raSdCS 
IL^^I^  S'  ^^^^^.  ^turned  the  paper  book,  sotfing  b^ut  a  fX  ^e^ 
andpJeadii^ as  before  :  plaintiff  enrolled  the  true  condition,  and  demurred,  the 
cour^  on  ap  affidavit  of  the  facts,  though  on  the  last  paper-day  in  the  term,  granted 
arufe««.  for  stnkmg  out  aU  the  proceedings,  gave  the  plaintiff  judgment,  akd^e 
tte^^dant's  attorney  pay  all  the  costs,  threatening  moreover  to  attach  him.     4 

[♦JA  plea  of  Bohit  ad  diem,  concluding  with  a  verification,  cannot  be  entered  in. 
the  general  issue  book.     5  T.  R,  661. 

Where  ^e  defendant  pleads  a  sham  plea,  the  court  will  not  allow  him  to  with- 
dhiw  It,  and  plead  the  general  issue.     2  Wlls.  369. 

Hie  court  cannot  stay  proceedings  in  debt  on  bond,  because  it  was  agreed  not  to 
he  made  use  of  but  on  certain  contingencies.  DolUffe  v.  I^angley,  P.  9  Geo.  2. 
B,  &•  H.  240. 

(E  42.)  Judgment  for  default  of  a  plea  :— A  rejoinder. 

"When  there  shall  be  judgment  on  default  or  confession.  Vide  sun.  ^E 
41.)  Post,  (Y  1, 2.)  "up.  l,r- 

If  phint^  enters  ^pearance,  judgment  may  be  signed,  without  calling  for  plea, 
Jones  F.  Hilkmson,  C.  P.  E.  T.  Geo.  2.     Barnes,  249.     Palk  v.  Rendle,  B.  r! 
H.  40  Geo.  3.     8  T.  R.  466.     Nortli  v.  Lambert,  a  P.  T.  40  Geo.  3.     2  Bos 
&  Pull.  218. 

No  demand  of  a  plea  is  necessary,  when  the  defendant  is  in  the  custody  of  a 
sheriff.     Wilkinson  v.  Brown,  B.  R.  H.  36  Geo.  3.     6  T.  R.  524. 

N«ther  is  it  necessary  in  cases  where  the  plaintiff  sues  the  defendant  in  the  cus- 
tody  of  a  sheriff,  and  the  defendant,  without  notice  to  the  piabtiff,  removes  himself 
to  a  diflferent  custody.     Ibid. 

In  C.  B.  no  demand  of  a  plea  is  necessary,  where  the  plaintiff  enters  an  appear- 
ance Sat  the  defendant,  pursuant  to  the  statute.  2  B.  6c  P.  Seem,  in  K,  B.  6 
T.  JR.  465.  ,«*«.** 

-After  obtaming  a  judge's  order  for  time  to  plead,  the  demand  of  a  plea  is  unne- 
cessary.    4  Jfiast,  671.  . 

After  plea  in  abatement  (or  semble  any  plea)  irregularly  filed,  and  which  the  plain- 
tiff treats  as  a  nullity,  the  demand  of  a  plea  is  not  necessary  previous  to  signimt 
jodgmcnt  as  for  want  of  one.     2  Smitli,  393. 

Where  an  order  has  beert  obtained  for  further  time  to  plead,  the  demaad  Af  a  plea 
is  nnoecessary.     1  Taunt.  538.  if     r     . 

A  demand  of  a  plea  may  be  made  at  the  time  of  delivering  the  declanition.  Ed- 
flwmtoa  V.  Osborne,  B.  R.  £.  36  G.  3.     e  T.  R.  6bi^. 
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A  plea  cannot  be  demanded  where  a  defendant  is  not  m  court ;  that  is,  before  be 
lias  appeared  or  the  plaintiff  has  filed  common  bail  for  him.     1  T.  R.  635. 
'  A  demand  of  a  plea  may  be  made  bdbre  a  rule  to  plead  is  given.    2  Smith,  l59f 

5  East,  647. 

But  held  in  C.  B.  that  the  demand  of  a  plea,  made  before  a  nde  to  plea^l  giveOi 
is  a  nullity.     4  Taunt.  51. 

In  the  K.  B.,  if  a  prisoner  is  in  custody  of  the  marshall,  there  must  be  a  demand 
of  a  plea ;  secuSy  where  he  is  in  custody  of  the  sheriff.  In  the  former  case  be  is  in 
court ;  m  the  latter,  not     1  T.  R.  691. 

A  prisoner  who  is  prevented  justifying  bail,  by  the  plaintiff's  desire  to  inquire  ii^ 
to  their  sufficiency,  is,  from  the  time  of  his  notice  of  justification,  entitled  to  the 
demand  of  a  plea.     2  B.  &  P.  367. 

Plaintiff  cannot  sign  judgm^t  for  want  of  a  plea,  without  demanding  one ;  tboujdk 
defendant  has  not  taken  the  declaration  out  of  die  office.  White  v.  Dent,  C.  P.  M. 
89  G.  3.     1  Bos.  &  Pull.  341. 

A  plaintiff  entitled  to  judgment  for  want  of  a  rejoinder,  may  strike  out  the  plead- 
ings subsequent  to  the  declaration,  and  sign  judgment  as  for  want  of  a  plea*  6  T. 
R.  152. 

Judgment  may  be  signed  for  want  of  a  plea,  at  any  time  afler  twenty-four  hours 
from  the  time  of  the  plea  demanded.     1  T.  R.  454. 

Interlocutory  judgment  may  be  signed  on  the  last  day  of  tlie  time  given  by  the 
rule  to  plead,  if  no  plea  be  then  filed.     2  Price,  6. 

If  defendant's  attorney  has  undertaken  to  appear,  judgment  may  be  signed  though 
appearance  is  not  actually  entered.     Barnes,  238. 

[*]If  declaration  is  led  in  the  office  before  appearance  or  notice,  then  ^>pear« 
ance,  and  then  notice  in  another  term,  and  judgment  signed  next  term,  it  is  good ; 
for  the  declaration  is  only  well  deUvered  fix>m  the  notice.     Barnes,  242. 

If  the  defendant  appears  and  pleads  nothing,  his  attorney  may  suffer  judg- 
ment on  non  svm  mformalns.     Vide  post,  (Y  I .) 

If  a  matter  which  ought  to  be  pleaded  in  abatement  is  pleaded  in  bar,  jtt4gmeiit 
shall  be  for  plaintiff;  as,  if  defendant,  who  is  sued  alone,  pleads  that  it  is  upon  a 
joint  bond.     Watts  v.  Goodman,  H.  13  G.     Ld.  Raym.  1460. 

Summons  afler  rule  to  plead  is  out,  is  no  stay,  and  judgment  may  be  signed. 
Barnes,  241.  252.  254.  273. 

If  summons  for  time  is  served  before  judgment  can  be  regularly  signed,  it  shall 
be  set  aside  on  terms.     Barnes,  265. 

If  defendant  has  time,  on  terms  of  pleading  issuably,  and  puts  in  a  sham  demur- 
rer, judgment  may  be  signed ;  but  not  if  it  is  a  fair  demurrer.     Gray  v.  Aahton,  M. 

6  G.  3.     3  B.  M.  1788. 

'     The  defendant  cannot  put  in  a  special  demurrer  ^en  he  is  under  terms  oT' 
pleading  issuably.     Berry  y.  Anderson,  B.  R.  H.  38  G.  3.     7  T.  R.  530. 

If  defendant,  when  under  an  order  to  piea^  issuably,  puts  in  a  plea,  which,  though 
informal,  goes  to  the  substance  of  the  action,  the  plaintiff  cannot  sijgn  iudgment  as 
for  want  of  a  plea.     Thellusson  v.  Smith,  B.  R.  H.     33  G.  3.     5  T.  R.  152. 

A.  having  privilege  of  parliament,  owes  B.  a  sum  of  money,  for  which  B*  sues 
him  ;  in  consequence  of  which  C.  enters  into  a  bond,  together  with  A.,  comlitioa- 
edfbr  the  payment  to  B.  of  such  sum  as  B.  shall  recover  in  the  action  against  A., 
'in  pursuance  of  the  stat.  4  G.  3.  c.  33.  In  that  action  B.  obtains  judgment,  and 
puts  the  bond  in  suit  against  G.  To  the  action  on  the  bond,  C.  being  under  terms 
by  a  judge's  order  to  plead  issuably,  may  plead  in  bar,  that  a  writ  of  error  is  de* 
pending  on  the  judgment  against  A.  Curling  v.  Innes,  C.  P.  M.  35  G.  3.  2  H. 
Bl.  372. 

Or,4r  he  is  to  rejoin  gratis,  &.c.  and  instead  thereof  demurs.     Barnes,  87K  168. 

If  defendant,  under  order  to  plead  issuably,  pleads  in  abatement,  plaintiflT  may 
sign  judgment  without  applying  to  the  court.     Barnes,  263. 

Judgment  may  be  signed  without  a  new  rule,  after  order  for  time  to  plead. 
243. 
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kfUnr  viite  given  to  plead,  plaintiff  being  staid  by  injimctieDy  may  tign  judgment 
^ntibout  a  new  rale.     Barnes,  238, 

Judgment  shall  not  be  set  aside  for  irregularity  in  the  appearance  entered  by 
plBind^  if  defendant  had  notice  of  the  declaration  left  in  the  office,  for  he  should 
ItBine  applied  sooner.     Barnes,  242. 

If nen.  fro9,  is  signed  irregularly,  plaintiflT  may  proceed  to  judgment.     Barnes, 

9S1. 
If  the  defendant  appears,   but  does  not  plead  according  to  the  conree  of 

(he  court,  there  shall  be  judgment  against  him  by  nihil  dicit. 

If  defendant  dies  pendiag  aigument,  judgment  shall  be  signed  nunc  pro  tunc,  even 
though  plaintiff  had  delayed  himself  by  joining  issue  on  an  immaterial  plea. 
Barnes,  255. 

Jud^Enent  signed  after  defendant's  death,  is  good  by  relation,  if  roll  filed  before 
essoin  day  of  next  term.     Ibid.  266,  267, 268.  270. 

But  there  shall  be  no  judgment  against  him  till  a  rule  to  plead,  given  in 
(he  prothonotary's  office,  where  the  cause  is  entered,  and  expired.  C.  Att. 
S95.     Mod.  Co.  22. 

If  several  defendants,  and  one  has  no  notice  of  writ  or  declaration,  judgment 
muse  be  set  aside.    Barnes,  246.  293.  i.  t.         • 

[♦JNotice  of  declaration  must  be  dated,  and  contain  the  nature  of  the  acUon. 
Barnes   291.  295.  299.  409. 

If  the  naiiu^  of  the  action  is  not  expressed  in  notice  of  declaration,  judgment 

fihaH  be  set  aside.     Ibid.  496. 

Notice  of  declaration  left  under  the  door  of  the  house  where  defendant  had  been 
0»ved,  but  now  empty,  good  ;  but  put  under  the  latch  without  knocking,  bad.  Ibid. 
278. 403- 4H.  .     ^^       ^,    , 

F  notice  is  not  given  till  after  two  terms  from  return  of  the  wnt,  (though  declara- 
tion was  in  time,)  it  is  irregular.     Ibid.  291.  . 

If  defendant's  attorney  cannot  be  found,  notice  to  the  party  is  sufficient.  Ibid. 
307. 

In  bailable  action,  notice  of  declaration  de  bene  esse  is  not  necessaiy.     Ibid.  801. 

If  judgment  is  entered  for  want  of  plea  in  four  days,  and  there  hw  been  no  notice 
of  declaration,  though  special  bail  put  in,  accepted  to,  and  justihed,  and  ^^^^^ 
plea  of  coverture,  judgment  shaU  be  set  aside.     Simmonds  v.  Shannon,  M.  iiix. 

3.     3Wils.U7.  .^^,   ,  .    .,        ^, 

Judgment  was  signed  on  the  2d  of  November,  plamtiff  filed  common  bail  on  the 
ad,  and  a  role  was  given  to  show  cause  why  the  judgment  should  not  be  set  aside 
for  irregularity.  The  rule  was,  however,  discharged,  upon  its  J>«"»|.«t**®^y  ^ 
roaster  to  be  the  constant  practice  to  sign  judgments  on  the  2d  of  ^«^fJ^*^J  j*f: 
fore  the  e8soin^ay,in  aU  cases  where  common  bail  is  filed  between  the  2d  and 
6th  of  November.     Wansey  v.  More,  B.  R.     M.  33  G.  3.    ^^  T.  R.  65. 

Notice  to  pleajj  in  four  days,. instead  of  eight,  is  bad ;  though  plaintiff  stays  eight. 

NoldJse  to  plead  within  tiie  first  four  days  of  term,  good  ;  and  the  days  inclusive. 

Ibid.  303.  ,    ,      ....   ^.Q 

If  rule  to  plead  before  notice  of  declaration,  judgment  bad.     Ibid.  2  4». 
Demand  of  a  plea  on  declaration,  not  sufficient ;  it  must  be  m  writing  after  rule 

^  InV  R.1;S^;nt  may  be  signed  for  want  of  a  plea,  at  any  ti^^ej^i^"- *^^^^^ 
four  hours  from  the  time  of  the  pica  demanded.     Dyche  v.  Burgoyne,  B.  R.     M. 

^^  AJ^hls'Jik^^^^^^^  the  time  for  pleading  be  or  1^  ^ot  expired  when  such 

demand  is  made.     Bowles  v.  Edwards,  B.  R.     M.  31  G.  3.     4  T.  R.  US. 
*Kjlea^  demoded  on  a  Satun^^^^  the  defendant  has   tweoty-four  hours  to 
puLi,  Sfter  the  demand,  exclusive  of  Sunday.     Solomons  v.  I  reeman,  B.  R.     H. 
32  G.  3.     4T.  R.  567.  [*I44j 
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And  a  demanil  of  plea  before  the  defendant  has  ajppeared,  or  the  pUntiff  SM 
common  bail  for  him,  is  a  nullity.     1  T.'R.  635. 

Declaration  lefl  before  appearance,  must  be  marked  <2e  bene  ecM,  or  judgOMOl  bad. 
Barnes,  257.  310. 

Where  the  declaration,  filed  in  the  ojQSce  before  defendant's  appearance^  was  ja* 
dorsed,  filed  conditionally,  and  judgment  afterwards  signed  for  .want  of  a  plea ;  the 
court  held  it  regular,  though  the  notice,  served  on  the  defendant,  was  of  a  declara- 
tion generally.     Cort  v.  Jacques,  B.  R.     M.  39  G.  3.     8  T.  R.  77. 

Writ  returnable  in  Easter,  judgment  signed,  and  set  aside  for  defective  notice  in 
Trinity ;  proper  notice  in  Michaelmas,  judgment  shall  be  set  aside  ;  for  the  dechp 
ration  (t.  e.  the  notice)  is  too  late.     Barnes,  291. 

In  real  and  mixt  actions,  common  rule  to  plead  is  not  sufficient ;  there  must  be  ft 
peremptory.     Ibid.  260, 

And  such  rule  does  not  expire  till  four  days  inclusive  are  past,  and  it  shall 
not  be  given  after  three  days  from  tl)e  end  of  any  term.     C.  Att.  ^95. 

r*]If  process  is  returnable  15th  November,  declaration  with^  notice  to  plead  ia 
eight  days,  lefl  in  the  office  24th  November,  and  defendant  does'  not  plead  nor  file 
common  baij,  and  plaintiff  files  common  bail,  and  signs  judgment  six  weeks  after,  it 
is  well.  He  might  have  signed  it  immediately  after  the  eight  days.  Shadwell  v. 
Angel,  M.  30  G.     2  B.  M.  55. 

Notice  to  plead  need  not  be  given  within  the  same  time  that  a  declaration  must  be 
aied.     3  Burr.  1452. 

The  delivery  of  a  declaration,  bdorsed  "  delivered  conditionally,'^  is  not  equiv- 
alent to  a  notice  to  plead.     2  N.  R.  223. 

A  rule  to  plead  is  not  dispensed  with  by  taking  out  a  summons  for  further  time, 
and  neglecting  to  attend.     3  B.  6c  P.  ISO. 

Where  the  indorsement  to  plead  is  left  blank  at  the  same  time,  it  must  be  taken 
to  mean  the  time  allowed.     Ibid.  363. 

If  a  defendant  obtain  time  to  plead  in  Easter  term,  under  a  judge's  order,  which 
does  not  extend  to  the  first  day  of  the  following  term,  the  plaintiffmay  enter  up  judg* 
ment  as  of  such  following  term,  without  having  a  new  rule  to  plead.  1  Mooi^. 
820.  ^ 

No  proceedings  having  been  bad  for  above  a  year,  the  plaintiff,  two  days  befoc^ 
Hilary  term,  gave  notice  of  his  intention  to  proceed.  Two  days  aller  the  term,  he 
served  a  rule  to  plead,  and  the  same  vacation  judgment  was  signed  for  want  of  cl 
plea,  which  was  held  to  be  regular.  Miiboume  v.  Nixon,  B.  R.  T,  27  G.  3.  2 
T.  R.  40. 

Plea,  though  with  notice  of  setoff,  cannot  be  deHvered  in  the  countrv*  Barnes. 
251.  "^  • 

Plaintiff  may  sign  judgment  for  want  of  plea,  if  tender  pleaded,  and  money  not 
brought  in,  though  defendant  has  signed  non  pros,  for  want   of  replication.     Ibid. 

If  defendant  do  not  rejoin,  the  plaintiffmay  strike  out  the  previous  pleadings,  and 
enter  judgment  as  for  want  of  a  plea.  Petrie  v.  Fitzrov,  B.  R.  H.  33  G.  3.  5  T- 
R.  162.  • 

If  nil  debet  pleaded  to  a  promissory  note,  judgment  may  be  signed^  Barnes, 
257» 

So,  if  plea  by  attorney  of  another  court.     Ibid.  259. 

Or,  plea  in  abatement  after  rule  out.  Ibid.  331.  Bi-andou  v.  Payne.  B.  R.  R\f 
27  G.  a.     1  T.  R.  689.  ^     * 

Though  no  rule  to  plead  had  been  regularly  served.     Ibid. 

To  an  action  of  debt  on  bond,  the  defendant  pleaded  sohil  ad  diem,  and  entered 
it  in  the  general  issue  book  ;  the  plaintiff  was  thereby  enabled  to  sign  judgment  as 
for  wMt  of  a  plea,  it  being  considered  as  a  waiver  of  the  iropaiiance  to  which  the 
defendant  was  enUtlcd.     J^ockhart  v,  Mackrcth,  B.  R.     T.  34   G,  3.     6  T*  R, 
661. 
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Or,  iffteb  not  delmied  in  fonn,  though  a  note  on  stamp  (I  plead  nil  debet) 
wms  sent.    Barnes,  289* 

So,  rftbe  defendant  pleads  the  general  issue,  but  his  attorney  refuses  pay- 
ment/or the  isaae  delivered.     1  SaK  5. 

Hbe  plaintiff  does  not  waive  his  right  of  signing  judgment  for  not  paying  the  issue 
meney,  by  giving  notice  of  trial  after  demanding  it.  Jones  v.  Bryant,  B.  R.  M*  34 
Geo.  a     5  T.  R.  400. 

A  plaxoAS  panper  is  not  entitled  to  the  issue  money ;  and  if  he  sign  judgment  be- 
came the  defendant  does  not  pay  it,  the  court  will  set  aside  the  judgment.  Cedron 
?.  Hayman,  B.  R.  H.  84  Geo.  3.     5  T.  R.  509.     Vide  infra,  (M  4.) 

If  deelantion  is  left  in  the  office  de  hene  eauy  and  notice  given,  defendant  must 
teke  it  out  and  pay  for  it ;  or  plaintiff  may  refuse  plea,  and  sign  judgment.  Keeling 
V.  :Bfewton,  T.  21  6.  2.     1  Wils.  173. 

Judgment  may  be  signed  for  nonpayment  of  copy  of  which  oyer  is  prayed.  Barnes, 


^♦^So,  if  the  defendant  pleads  a  plea  merely  voider  frivolous.  Semb.  I 
Sand.  Z\  8. 

Otj  pleads  a  rnatter  which  would  not  amount  to  a  justification,  if  it  had 
been  well  plekded.    Mod.Ca.  10.     R.  1  Sal.  173. 

So,  if  the  defendant  justifies  in  trespass  by  a  void  warrant,  and  tm  verses 
the  taking  in  the  place  alleged  ;  after  a  verdict  for  the  plaintiff,  thnre  shall  be 
judgjmenC  for  him  upon  the  confession,  and  a  writ  of  inquiry  shall  issue  ; 
for  it  ^nnot  be  on  the  verdict,  where  the  issue  was  immaterial.  R.  1  Sal. 
173... 

But  where  the  defendant  pleads  a  defective  plea,  there  shall  be  judgment 
agatBsi  him  upon  the  plea,  and  not  upon  nihU  dicii ;  as,  if  A^  pleads  to  debt 
upon  a  bond  payment  at  such  a  day,  (which  was  after  the  day  limited  by 
the  bond,)  tfaoogb  he  confesses  no  payment  within  the  time,  yet  the 
jodgment  ahalt  be  on  the  plea,  for  it  is  not  an  express  confession.  R.  Cro« 
El.  823. 

So,  if  A.  pleads  that  B«  dicit^  &c. ;  yet  being  entered  as  a  plea,  though  it 
was -but  as  a  tale  of  B.'s,  the  judgment  shall  be  on  the  plea,  and  not  on  nihil 
rftcit.     R.  Yel.  38. 

So,i£the  defendant  pleads  a  thing  which  would  have  been  a  good  justifi- 
<ra^JOD.     liod.  Ca.  10.     R.  1  Sal.  173. 

Ifihe  pJainO'fl^  when  the  declaration  is  delivered,  underwrites  that  the  de- 
fendant shall  not  be  required  to  plead,  till  a  deed>  will,  or  letters  of  adminis- 
tration shown^  there  shall  not  be  judgment  for  want  of  a  plea,  till  they  are 
shoirn.     C.  Att.  396. 

If  agent  gives  time,  the  country  attorney  cannot  sign  judgment  till  it  is  out* 
Baiiie8,256. 

SO)  the  defendant  need  not  plead  till  oyer  of  the  condition,  deed,  &c.  and 
a  copy  thereof  delivered.     P.  Reg.  4 1 7. 

Judgment  shall  be  set  aside,  if  perfect  oyer  has  not  been  given.     Barnes,  363. 

Ifdefeudant  having  had  time  to  plead,  pleading  an  issuable  plea,  pleads  a  bad 
plea,  (as  wl  dehety  to  case  on  a  promissory  note,)  it  is  not  a  breach  of  the  order, 
fcr  it  will  be  good  after  verdict,  or  plaintiff  may  have  judgment  on  demurrer.  Bait> 
▼.  Edwards,  M.  9  G.  2.     B.  R.  H.  179. 

Judgment  cannot  be  signed  till  summons  to  show  cause  why  time,  &c.  is  dis- 
ciMDfged,  though  defendant's  attorney  did  not  attend.     Barnes,  240.  255. 

On  order  for  two  days'  time,  judgment  cannot  be  signed  till  the  third  day  in  the 
sAemoon.     Barnes,  266. 

Time  to  plead  under  a  judge's  order  is  reckoned  inclusive  of  the  dayof  the  date 
af  the  order,  but  exclusive  of  the  day  on  which  it  expires.  Kay  v.  Whitehead,  C 
P.    E.  32  Geo.  3.     2  H.  Bi.  35. 
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.  Though 'a  rtie  id  plead  eipire  on  a  <2m  ndn  juiidieU»f  €de,^.  -tli^  |ftii4fica(ioii, 
the  defendant  is  bound  to  plead  on  or  before  that  day ;  and  if  ne  do  Hot,  jo^ment 
may  be  signed  affainst  him  on  the  next  day.  Mesure  V.  Britten,  C.  P.  H.  86 
Geo.  3.     2  H.  BL  616. 

On  a  rule  to  plead  by  a  particular  day,  that  day  is  construed  to  continue  till  the 
office  open  next  pioming.    Oxley  v.  Bridge,  B,  R.     H.  19  Geo.  3.     Doug].  67. 

On  a  rule  to  plead,  &c.  in  four  days,  if  the  defendant  delay  till  the  moniii)|  of  the 
fifth  day,  the  plaintiflTmay  sign  judgment.  Haselar  v.  AnseU,  B.  R.  T.  19  Geo.  8. 
PougL  197. 

On  a  rule  to  plead,  reply,  &c.  in  four  days,  if  the  party  on  whem  the  rule  is  made 
delay  complying  with  it  tUl  the  morning  of  the  fifth  day,  the  [^jadverse  fnuly  may 
fefuse  to  receive  it,  and  sign  judgment.  Thompson  v.  RyaU,  B.  R.  H.  81  Geo. 
a.     4T.  R.  195. 

If  time  to  plead  be  granted  to  a  defendant,  who  is  then  dead,  (unkaowa  to  aftor- 
nies,)  and  at  the  expiration  of  4he  time  judgment  is  signed,  it  shall  be  set  aside. 
Sibbet  V.  Russel,  M.  9  G.  2.     B.  R.  H.  183. 

If  defendant  dies  after  the  rule  to  plead  is  out,  but  before  time  given  by  judge's 
order  is  expired,  the  suit  abates  ;  and  interlocutory  judgment,  and  all  proceedings 
thereon,  shall  be  set  aside  as  irregular.  Wallup  v.  Irwin,  H.  25  G.  2.  1  Wib. 
316. 

Where  bail  is  filed,  plea  must  be  demanded  in  writing,  though  notice  to  plead  be 
on  the  back  of  the  declaration,  otherwise  judgment  will  be  set  aside  with  costs. 
Nott  V.  Oldfield,  T.  19  &  20  G.  2.     1  Wils.  134. 

If  defendaat  has  time  to  plead  on  the  usual  terms  of  pleading  an  issuable  plea  &c« 
and  pleads  23  H.  6.  c.  10.  (against  sheriff's  taking  bonds  colore  officii^  &c.,)  and 
tliat  thid  bond  was  taken  for  ease  and  fovour,  &c.:  it  is  within  the  order  ;  and  judg- 
ment signed  for  want,  &c.  shall  be  set  aside  with  costs.  Dearden  v.  HoldeD,  R 
31  G.  2.     IB.  M.  605. 

Judgment  because  defendant  pleads  in  abatement,  without  taking  out  the  dedara^ 
tion,  is  irregular.     Barnes,  250. 

Judgment  cannot  be  signed  for  want  of  new  plea  after  declaration  amended  ;  de- 
fendant need  not  plead  de  novo.     Barnes,  273. 

The  rule  to  plead  to  an  amended  declaration  is  a  four-day  rule.  Barton  r.  Moore« 
B.  R.  M.  39  Geo.  3.     8  T.  R.  87. 

Judgment  on  a  declaration,  entitled  of  a  wrong  term,  is  void.     Barnes,  274. 

If  outlawry  is  pleaded  in  bar,  and  not  as  a  dilatory,  judgment  signed  because  it  is 
not  iubpede  sigiUif  shall  be  set  aside.     Barnes,  241. 

So,  judgment  shall  not  be  entered,  if  a  plea  be  delivered  at  any  time  ader 
the  rule  expired.    Pr.  Reg.  406. 

If  a  party  neglect  to  plead,  reply,  &c.  within  the  time  limited  by  the  rule,  the  oth- 
er may  sign  juctonient,  though  a  plea,  replication,  &c.  be  tendered  before  judgment 
signed.     4  T.  H.  195. 

So,  if  an  action  has  depended  four  terms  without  prosecution,  there  shall 
not  be  judgment  without  a  term^s  notice  given  to  plead.     P.  Reg.  41 1  • 

So,  after  judgment,  if  the  plaintiif's  attorney  consents  to  waive  it,  he  shall 
be  bound  so  to  do,  though  his  client  refuses.     1  Sal.  186. 

Judgment  signed  by  mistake  may  be  waived,  and  new  rule  and  judgment,  without 
leave.    Barnes,  251. 

So,  if  judgment  be  signed  for  want  of  a  plea,  and  the  defendant  oflcrs  an 
issuable  or  fair  plea  without  delay,  it  shall  be  discharged  on  payment  of  costs. 
Sal.  518. 

The  court  will  set  aside  a  regular  judgment  on  affidavit  of  merits,  though  baok- 
ruptcy  is  intended  to  be  pleaded.  Evans  v.  Gill,  C.  P.  T.  37  Geo.  3.  1  Bos.  &, 
Pul.  Rep.  52. 

The  court  will  not  set  aside  a  judgment,  so  as  to  allow  the  defendant  to  plead  the 
statute  of  limitations.    Willett  v.  Atterton.  B.  R.  T.  22  Geo.  2.     1  B.  L.  35* 
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Ju^gnenti  ore  frequenUy  set  aside  on  costs,  pleading  issuably,  tod  taking  short 
QOtke.    Barnes,  242,  243.  ^0.  253.  250«  260.  271.  303. 

Modoa  to  set  judgment  aside  ten  days  afler  signing,  too  late.  Barnes,  247. 

If  jo^meot  is  signed  because  coverture  is  improperly  pleaded,  it  shall  be  set 
gflide.     Bad.  246. 

If  seTend  pleas,  and  issue  joined  on  some,  judgment  bj  default  cannot  be  enter- 
ed in  the  other  till  those  are  tried.    Barnes,  269. 

[*]  Judgment  cannot  be  signed  against  casual  ejector  for  want  of  plea  in  form, 
if  tenants  have  appeared,  entered  into  common  rule,  and  sent  note  of —  not  guilty, 
unless  new  declaration  against  tenants  had  been  delivered.     Barnes,  270. 

There  must  be  the  same  notice  and  time  to  plead  on  declaration  after  exigent  su« 
perseded,  as  after  any  other  process.     Barnes,  271. 

On  issue  joined  on  ntU  tiel  record,  rule  for  judgment,  if  final,  must  be,  unless 
canse  in  four  days ;  if  interlocutory,  four  days  not  necessary.  In  proceedings  by 
original,  a  general  return-day  is  given  to  bring  in  record,  and  defendant  is  called  at 
nnng  of  court ;  if  he  fails,  rule  unless  cause  on  the  appearance  day,  and  record 
may  &en  be  brought  in  ;  but  by  bill  against  attorney,  the  day  given  is  a  day  certain, 
and  record  cannot  be  brought  in  after,  and  at  rising  of  court  they  will  appoint  the  day 
^jadgment  msL    Barnes,  265. 

Motion  to  stay  proceedings  for  irregularity  in  process,  or  notice  of  it,  must  be  be- 
fore judgment.     Barnes,  269.  296. 

And  for  irregularity  in  notice  of  declaration,  two  days  before  inquiry  is  to  be  eze* 
cnlad*    Barnes,  255. 

Cqiies  of  process  most  be  annexed  to  the  affidavits  to  stay  proceedings.  Barnes, 

If  defendant,  after  having  craved  oyer  of  a  deed,  do  not  set  forth  the  whde  deed, 
fkHadff'amj  sign  judgment  as  for  want  of  a  plea.  Wallace  v.  Cumberland,  B.  R. 
T.  31  Gee.  3.     4T.R.  370. 

Where  a  declaration  consists  of  two  counts,  to  one  of  which  there  is  a  judgment 
by  default,  if  the  plaintiff  at  the  trial  of  the  issue  on  the  other,  can  only  prove  one 
cause  of  action,  and  to  which  the  former  count  is  adapted,  the  defendant  is  entitled 
to  a  verdict     7  T.  R.  727. 

It  seems,  that  after  a  judgment  against  the  defendant  on  demurrer  or  by  default, 
he  is  Btili  considered  as  in  court  for  all  purposes  necessary  to  attain  substantial  jus- 
tice.   2  U.  B.  350. 

(F;  REPLICATION. 
(F  1.)  To  whom  it  shall  be  delivered. 

A  replication  is  the  plaintiff's  reply  to  the  defcudanl's  plea,  ani  ought  to 
be  delivered  to  the  defendant's}  attorney.     C.  Att«  40,  41. 

(F  2.)  In  what  manner. 

If  the  replication  be  special  by  traverse  or  otherwise,  it  must  be  under  a 
Serjeant's  or  counsel's  hand.     C.  Att.  40. 

A^lication  of  nul  Hd  record,  must  (in  C.  B.)  be  signed  by  a  serjeant,  R.  (aU 
pleas  except  general  issues  D.)  especially  if  the  plea  was  signed  by  a  serjeant* 
Simpson  v.  JNeale,  T.  30  (fe  31  G.  2.     2  Wils.  74.     Barnes,  365. 

(F  3,)  At  what  time. 

If  the  defendant  pleads,  the  plaintitf  must  reply  in  the  next  term. 

And  if  he  does  not  on  the  day  given,  he  will  be  nonsuited.     Latch*  129. 

But  he  cannot  be  compelled  to  reply  the  same  term,  in  which  the  defend* 

tot  pleads.     Ibid.  ^^      . 
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tlio  defendant  cannot,  within  the  further  period  allowed  to  plead,  rule  the 
to  reply  without  giving  notice  of  his  plea.     1  N.  R.  273. 

[♦](F  4.  )  The  form  of  a  replication. 

The  replication  ought  to  answer  the  whole  plea,  otherwise  it  is  a  discon- 
tinuance.    1  Sand.  338.     Vide  ante,  (El.) 

If  the  plea  admits  a  nonperformance  by  ofieringan  excuse,  it  ia  sufficient  if  the  re- 
plication meets  the  plea,  and  fdsifies  the  excuse,  in  all  cases,  (except  only  aft 
award.)     Att.  Gen.  v.  EUiston,  T.  5  G.  in  Sc.     Str.  1«1. 

The  replication  ought  to  ascertain  the  matter  to  which  it  replies  ;  as,  as*' 
aumpsit  on  several  promisep,  the  defendant  pleads  non-age,  the  plaintiff  replies, 
that  part  of  the  goods  were  for  necessary  food,  part  for  clothes ;  it  is  bad,  if 
he  does  show  what  part  was  for  the  one  or    the    other.     R.  Lut.    241. 
[Vide  1  T.  R.  40.] 

To  plea,  of  plene  administravii  except  10/.  replication  praying  judgment  for  ihm 
10/.  damages,  and  ^'  further,  that  on  the  day  of  suing  origiool  defendant  had 
goods  of  testator  to  the  value  of  the  residue  of  the  debt,  over  and  above  the  10/*"  is 
good.     Lockyer  v.  Coward,  P.  10  G.  3.     3  Wils.  52. 

But  if  there  are  several  pleas,  and '  the  plaintiff  replies  mioad  separalia 
placita  prcedicta,  it  is  good,  though  he  does  not  make  a  several  replication  to 
every  plea  in  particular.    R.  1  Sid.  39« 

And,  if  the  plaintifi  by  replication  shows  several  matters,  and  begins  bis  re* 
plication  j9r(Bc/u<fi  non  quia  quoad,  ire.  dicily  and  makes  a  general  conclusion 
to  the  whole  ;  yet  they  are  several  replications  as  well  as  if  be  had  said  quoad 
4rc.  pr(Bcludi  non  to  eyery  matter*  R.  1  Sand.  337.  -  But  Sanders  semb. 
cont. 

In  formedoti,  if  the  defendant  pleads  several  fines,  the  demandant  may  say 
that  the  several  fines  were  without  proclamations,  and  need  not^  reply  to 
every  bar  particularly.     R.  Dy.  182.  a. 

And  if  there  ^re  several  replications,  or  picas,  and  the  rejoinder  or  repli- 
cation says  quodplaciium  prcedictuin,  in  the  singular  number,  yet  it  is  good  ; 
for  it  is  nomen  coiiectivum.  R.  cont.  Yel.  65.  R.  ace.  1  Sand.  338.  But 
Sanders  scmb.  cont. 

So,  if  there  are  several  pleas,  and  the  plaintiff  makes  one  replication  1o 
all,  it  is  good  ;  as,  de  son  tort  to  the  several  pleas.     R.  I  Leo.  124. 

Yet,  a  demurrer  quoad  separalia  pracita  pradict.  A.  and  B.  who  plead 
severally,  is  bad  ;  for  he  ought  to  demur  severally.     R.  I  Leo.  139. 

In  debt  on  bond  to  perform  articles,  the  plaintiff  cannot  reply  new  matter  in  the 
deed,  but  must  set  it  out  upon  oyer.     Stibbs  v.  Clough,  M.  6  G.  Str.  227. 

If  defendant  pleads  that  the  ditches,  ways,  and  passages,  were  so  filled  with  wa- 
ter that  he  could  not  carry  off  his  tithes,  and  plaintiff  replies,  that  the  ditches,  ways, 
and  passages,  were  not  so  filled,  it  is  good,  though  in  the  conjunctive.  South  v. 
Jones,  M.  6  G.     Str.  245. 

-l  So,  where  the  plaintiff  replies  to  immaterial  facts,  and  repeats  the  averments  o€ 
pertormance,  contained  in  the  declaration,  the  replication  is  bad.  Rogers  v.  Burk, 
10  Johns.  Rep.  400. 

But  where  to  a  declaration  containing  several  distinct  causes  of  action,  the  de- 
fendant pleaded  the  statute  of  limitations  ;  replication,  that  the  promise  laid  in  the 
first  count,  is  within  an  exception  of  the  statute,  was  held  to  be  good.  Perkins  ««. 
Burbank,  2  Mass.  Rep.  81.  ^ 

It  is  good  if  it  alleges  plaintiff  should  not  be  barred  from  having  his  action  afore- 
said, though  it  doth  not  say,  in  this  court.  Gardiner  v.  Jessop,  H.  30  G.  2.  2 
Wile.  42. 
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(F  5.)  How  it  shall  conclude. 

So  a  replication  shall  conclude  with  prajing  debt  and  damages.  R.  Cro* 
£1.  256.     Adm.  1  Sand.  98. 

And  therefore  a  replication,  concluding  unde  petti  jucHciuniy  if  the  plaintiff 
ab  aclione praclucU  debet^  seems  bad  on  a  special  demurrer.     Ray.  182. 

f*]Yet,  where  the  plaintiff  prays  judgment  and  his  debt,  it  is  sufficient, 
and  damages  shall  be  given  as  incident.     R.  1  Lev.  ^7^. 

So,  in  debt,  if  the  plaintifTprays judgment  and  diimnges,  omittin*^  Ihedcbt, 
it  will  be  good ;  for  when  the  court  gives  judgment,  it  s>liaU  be  for  the  whole. 
R.  upon  a  special  demurrer.     2  Lev.  19.  . 

Bat  a  bad  conclusion,  generally,  is  only  furm.     D,  Ilab.  3*21. 

And  therefore  not  praying  damages  shall  be  aided  on  a  general  demurrer* 
R.  \  Sand.  98. 

If  leplVcabim  be^as  wrong,  and  concludes  right,  it  is  good  ;  for  tho  conclusion 
musses  the  plea.    Talbot  ▼*  Hopwood,  P.  5  6.  2.     C.  B.  Fort.  335. 

Wboiever  a  tnverae  is  added,  there  must  be  an  averment.  Baynham  y.  Matf 
diews,  T.  4  6.  2.    Str.  871. 

Uokss  it  deny  the  whole  substance  of  tlie  plea,  and  then  it  must  conclude  to  the 
eouatry.     Doug.  95.  n. 

la  an  action  on  a  bill  of  exchange,  if  there  is  a  plea  of  an  usurious  agreement, 
and  tbal  the  biO  was  given  in  consequence  of  such  agreement,  the  plaintiff  may  tra« 
vecae  the  coonpt  agreement  and  conclude  with  a  verification.  Smith  v.  Dovers,  B. 
R.  T.  20  6.  3.  Doofil.  428.     ^  Vide  Waterman  «.  Haskins,  7  Johns.  Rep.  233.  y 

Whak  the  whole  of  the  matter  of  the  plea  is  dpnied  in  the  replication,  it  must  oon* 
dade  to  the  country ;  but  when  a  particular  fact  alleged  in  the  plea  is  selected  and 
imuedy  then  the  replication  must  conclude  with  an  averment.     By  Buller  J.     Ibid. 

If  defendant  plead  to  debt  on  bond  that  plaintiff  won  money  of  him  at  cards,  and 
that  the  bond  was  given  for  securing  payment  of  it  ;  to  which  the  plaintiff  repUea^ 
diat  U  was  given  for  the  securing  the  payment  of  money  justly  due,  and  not  for  se- 
euiuig  the  payment  of  money  won,  the  replication  may  conclude  either  to  the  conn* 
try  or  wUh  an  averment.  Hodges  v.  Sandon,  B.  R.  E.  28  Geo.  3.  2  T.  R,  439. 
Vide  BayiAiam  v.  Matthews,  B.  R.  T.  4  Geo.  2.  2  Str.  871.  Robinson  v.  Ray- 
ley,  B.  R.  £.  30  Geo.  2.  2  Bur.  317.  Sandford  v.  Rogers,  C.  P.  H.  33  Geo.  2. 
2  WUb.  lis. 

'^  Where  to  an  action  of  trespass,  the  defendant  justifies  under  the  authority  of  a 
alatute,  the  plaintiff  must  reply  de  injuria^  and  conclude  to  the  country  ;  a  special 
replication  concluding  with  an  averment  is  bad.  Comly  v.  Lockwood,  15  Johna. 
Rep.  18a 

So,  a  replication  of  nul  liel  record  to  a  plea  of  former  judgment,  must  conclude  to 
flie  country.     Baldwin  v.  Hale,  17  Johns.  Rep.  272. 

So,  where  the  plaintiff,  in  his  replication,  confesses  and  avoids  the  material  facta 
alleged  in  the  plea,  he  may  not  add  a  traverse,  and  thereby,  prevent  the  delendant 
from  denying  the  facts,  which  avoid  his  defence.  Oystead  v.  Shed,  13  Mass.  Rep», 
520.  > 

(F  6.)  Must  be  conformable  to  the  count. 

So,  a  rejoinder  to  the  bar.     Vide  post,  (H). 

The  replication  ought  to  be  conformable  to  the  count:  and  therefore  in 

espaasfor  a  wrongful  taking  and  detaining  in  prison,  if  the  defendant  Justi* 
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Id  trespass)  if  the  defendant  pleads  bis  freehold,  and  the  plaintiff  replies 
de  son  tori  the  defendant  ccmnnitted  the  trespass,  but  omits  the  carrying 
away  of  the  posts  in  the  declaration,  it  is  bad«     R.  Lut.  1 403. 

Debt  for  80/.  on  bond,  the  defendant  pleads  that  it  was  given  for  money 
won  at  play ;  replication  that  it  was  not  for  money  won  at  play,  is  bad  ; 
for  he  ought  to  say  no  part  of  the  money  was  won  at  play.  R.  2  Mod.  Ca. 
57,  58. 

In  false  imprisonment  on  12  6.  if  defendant  pleads  process  of  an  inferior  court, 
and  plaintiff  replies  the  debt  was  5/.  and  no  affidavit  made  of  the  debt,  it  is  bad  ; 
for  the  case  of  an  affidavit  in  an  inferior  court  is  dropt  in  the  act  Rycrail  v.  Cal-. 
craft,  Fort.  344. 

[*]  (F  7.)  Departure,  what  shall  be : — ^If  the  replication,  &  c. 

does  not  maintain  the  declaration,  &c. 

So,  if  a  replication  departs  from  the  declaration,  or  a  rejoinder  from  the 
plea,  it  is  bad.  Co.  Lit.  303.  b*  {  Vide  Munro  v.  Allaire,  2  Caines'  Rep. 
320.  Barlow  v.  Todd,  3  Johns.  Rep.  367.  Sterns  v.  Patterson,  14  Johns. 
Rep.  132.  } 

Departure  is,  when  a  replication  contains  subsequent  matter,  which  does 
not  maintain  or  fortify  the  matter  in  the  declaration.     Co.  Lit.  304.  a. 

As,  if  the  defendant  in  trespass  entitles  himself  by  descent,  the  plaintiff 
replies  a  feoffment  by  the  defendant  himself;  if  the  defendant  rejoins  that 
the  feoffment  was  upon  condition,  and  he  entered  for  the  condition  broken, 
this  is  a  departure.     PI.  Com.  7.  b.     Co.  Lit.  304.  a. 

So,  if  the  defendant  in  covenant  pleads  performance,  generally,  and  the 
plaintiff  assigns  a  breach  in  the  not  doing  of  such  an  act,  and  the  defendant 
rejoins  that  be  offered  to  do  it,  this  is  a  departure;  for  offer  and  refusal  is 
not  the  same  as  a  performance.     Co.  Lit.  304.  a.     Cro.  Car.  76,  77. 

So,  if  a  feoffment  by  A.  be  pleaded,  and  the  plaintiff  replies  that  A.  dis* 
seised  him,  and  then  enfeoffed,  and  he  re-entered,  and  the  defendant  rejoins 
that  after  the  feoffment  the  plaintiff  released,  this  is  a  departure  ;  for  it  is 
matter  subsequent.     PI.  Com.  105.  b. 

So,  in  trespass,  if  the  defendant  justifies  the  distraining  a  hide  for  a  cus- 
tomary payment,  and  the  plaintiff  replies  that  he  tanned  the  hide  after  the 
distress,  and  the  defendant  rejoins  that  it  was  to  prevent  its  rotting,  it  is  a 
departure.     R.  Cro.  El.  783. 

Soj  in  trespass,  if  the  defendant  justifies  by  a  warrant,  and  the  plaintiff  re* 
plies  that  after  the  warrant,  (viz.)  such  a  day,  he  did  the  trespass,  and  so  va« 
ries  from  the  time  in  the  declaration,  it  is  a  departure.  R.  Cro.  Car.  228« 
per  two  J.     Cro.  Car.  246.  334.     Vide  post,  (F  11.) 

'    So,  if  he  justifies  by  a  deed  dated  1st  May,  and  in  the  rejoinder  says  it  was 
yrimo  deliberate     9  Maii.     R.  3  Lev.  349. 

Or,  varies  in  the  date  of  a  bond.     1  Sal.  222. 

If  defendant  pleads  that  the  ship  went  from  London  to  B.  without  devia^ 
tion,  and  from  B.  to  London,  but  was  lost  in  voiagio  pradicto  ;  if  the  plaintiflT 
shows  a  deviation  to  Jamaica,  and  the  defendant  says  that  she  was  impressed 
to  Jamaica,  it  will  be  a  departure.     R.  Skin.  345. 

So,  in  debt  on  a  bond  to  perform  an  award,  if  the  defendant  pleads  ]:\o 
such  award,  and  the  plaintiff  shows  the  award  and  assigns  a  breach,  and  tbo 
defendant  rejoins  that  the  award  is  bad  ;  this  is  a  departure.  R.  Ray.  d-^^ 
1  Sid.  1 80.     R.  2  Rol.  692. 1.  40. 

So,  if  the  defendant  rejoins,  that  the  award  was  not  delivered,  &c.  R.     s 
.Sand.  184.     1  Lev.  300. 
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Or,  not  made  of  all  controversies.  1  Lev.  1 37«  [R.  on  demarrer. 
Hardily  v.  Holmes,  H.  19  G.  2.     1  Wils.  122,] 

So,  on  a  bond  to  indemnify,  if  the  defendant  pleads  non  damnificaiiUj  and 
tbe  plaintifis,  bj  replication,  show  that  they  are  damnified  by  maintaining 
bis  bastard  ;  rejoinder,  that  he  offered  to  maintain,  is  a  departure.  R.  2 
Sand.  84.     Vide  1  Sand.  1 17. 

So,  on  a  bond  to  perform  covenants,  which  was  to  make  a  fence  when  he 
cat  down  the  wood,  the  defendant  pleads  that  he  did  not  cat  down  any  woody 
and  tbe  plaintiff  replies  that  he  cut  two  acres  and  did  [^Inot  make  a  fence, 
and  the  defendant  rejoins  that  he  made  a  fence  ;  this  is  a  departure.  R* 
Dy.  263.  b. 

If  a  bond  be  to  pay  all  charges  to  an  attorney  for  such  a  suit,  and  the  de- 
fendant pleads  payment,  and  the  plaintiff  shows  such  a  sum  not  paid,  and 
the  defendant  rejoins  that  he  had  no  bill  of  it ;  this  is  a  departure.     R.  Lot. 

Or,  if  ftie  defendant  rejoins  that  the  plaintifl  did  not  name  a  place  for  the 
pajmeot  of  it.    R.  2  Mod.  31. 

Hei^  on  bood,  with  condition  to  execute  the  office  of  oyerseer  singly  withoal 
~"'8  assistance  ;  defendant  pleads,  that  he  did  execute  singly  without  plain* 

'a  assistance  ;  plaintiff  replies,  that  he  did  not  execute  singly  without  plaintiff's 
asnstance  ;  defendant  rejoiiis,  that  plaintiff  voluntarily  took  on  him  the  office  with- 
out d^endant's  request,  and  that  he  did  it  without  his  request ;  it  is  a  d^mrture. 
White  V.  Clever,  M.  13  6.     Fort.  333.  Lord  Raymond,  1449. 

If  a  bond  be  to  perform  covenants,  and  the  defendant  pleads  performance, 
and  a  breach  being  assigned  for  nonpayment  of  rent,  rejoins  that  he  wasex^ 
pelled.     R.  Ray.  22.     1  Sid.  77. 

Or,  if  he  rejoins,  that  he  has  paid  so  much  rent,  and  so  much  for  taxes, 
which  makes  ap  the  whole  demand  for  rent.     R.  1  Sal*  22  !• 

So,  in  replevin,  if  the  defendant  avows  for  damage  feasaat  in  his  freehold, 
and  tbe  plaintiff  pleads  that  he  leased  to  B.  for  three  years,  and  the  defen* 
dant  replies  that  B.  made  a  lease  to  him  for  part  of  the  years  ;  it  is  a  de« 
partere.    R.  1  Rol.  387. 

Replevin  for  taking  the  plaintiff's  goods  and  chattels,  to  wit,  a  lime*kiln  ;  avow« 
ry  for  rent,  plea  in  bar,  that  the  lime-kiln  was  affixed  to  the  freehold  ;  and  holden 
btuLbf  the  court,  because  a  departure  from  the  declaration.  Niblet  v.  Smith,  B^ 
B.  H.     32  G.  3.     4  T.  R.  604. 

In  debt  on  a  bond  to  deliver  plate  won  at  a  horse-race,  if  it  appeared  be*> 
fore  A.  in  three  months  that  it  was  not  his  own  horse  ;  the  plaintiff  averred 
that  it  appeared  before  A.  within  three  months  that  it  was  not  the  defen- 
dant's own  horse ;  the  defendant  pleaded  that  it  was  his  own  horse ;  the 
plaintiff  replied  that  it  appeared  to  A.  that  it  was  not ;  the  defendant  re- 
j<Mned  that  it  was,  and  that  it  did  not  appear  to  A.  that  it  was  not ;  this  is  n 
departure  from  the  bar.     R.  3  Lev.  241  • 

If  the  defendant  by  bar  prescribes  for  a  park  within  a  forest  inclosed  ad 
voluntaiem  suam^  and  by  rejoinder  says  it  was  inclosed,  so  that  deer  of  the 
ibrest  cannot  get  in,  it  will  be  a  departure.     Bridg.  25. 

If  m  action  on  the  case  on  promise,  defendant  pleads  infancy,  plaintiff  replies  it 
was  for  necessaries,  and  defendant  rejoins,  an  account  stated  quodq.  superindeprad, 
fver.  exoneramt  defendant ;  it  is  a  departure.  Hillier  v.  Plympton,  P.  7  Gr.  Str. 
4J2. 

If  the  plea  is,  no  ea.  sa.  and  the  rejoinder,  erronice  emanavity  it  is  a  departure. 
Hyder  v.  WcBnen,  T.  3  (k  4  G.    JVI.  13  G.     Fort.  333.     Ld.  Raym.  1449. 

So,  if  to  set.  fa.  on  recognizance  of  bail,  defendant  pleads  no  ca,  sa,  against 
princinal ;  replication  there  wqs  :  rejoinder  that  it  did  not  he  four  days  in  the  sher- 
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iff^s  office,  18  a  departure.     Elliot  v.  Lane,  M.  26  G,  2.     1  Wik.  834,    4  T.  B. 
687.  D. 

A  plea  by  bail,  sued  on  their  recognizance,  that  no  ca,  sa.  was  duly  issued  against 
the  principal,  1$  maintained  by  a  rejoinder,  showing  that  the  ca.  Ma.  set  forth  m  tha 
teplication,  was  issued  into  an  improper  county.     16  East,  39. 

Trespass  for  impounding  plaintiff's  mare  ;  plea,  damage  feasant  by  eating  [*]and 
spoiling  the  grass  ;  replication,  right  of  common  ;  rejoinder,  the  mare  was  mangyi 
ifi  a  derartuie,     Semb.  Palmer  v.  Stone,  T.  32  &  33  6.  2.  2  Wils.  96. 

Defendant  in  his  plea,  justified  taking  cattle  damage  feasant,  and  afterwards  m- 
joined  that  they  were  taken  surchai^ng  the  common.  This  was  holden  to  ba  a 
departure.     Ellis  y.  Rowles,  C.  P.     M.  24.  Geo.  2.     Willes,  638. 

If  defendant  justifies  in  assault  and  imprisonment,  under  a  ca»  adr^pondi  ;  and 
plaintiff  replies,  defendant  released  him,  and  afterwards  imprisoned  him,  and  pmys 
judgment,  because  defendant  has  confessed  the  trespass ;  this  is  nought,  and  pfado* 
tifi*  should  have  made  a  new  assignment.     Scott  v.  Dixon,  P.  26  G.  2.    2  Wils,  S. 

To  an  action  of  debt  on  a  bond,  the  defendant  pleaded  in  bar  the  subsequent  iiH 
^rmarriage  of  the  obligor  and  obligee  ;  the  plaintifiT  replied,  that  th^  bond  was  mada 
in  contemplation  of  a  marriage  to  be  had  and  solemnizd  between  her  and  the  oUi^ 
gor,  and  with  an  intent,  that  in  case  the  marriage  should  take  effect,  and  the  plaintifi* 
should  survive  him,  the  plaintiff  should  have  the  full  benefit  and  efiTect  thereof.  And 
the  replication  was  holden  good  on  deqiurrrer.  Milboum  v.  Ewart,  B.  R.  M. 
34  Geo.  3^     5  T.  R.  381. 

If  to  an  action  for  an  annuity,  the  defendant  plead,  that  in  such  memorial  was  en- 
jolled,  as  is  required  by  the  annuity  act ;  and  the  plaintifiT  reply,  setting  for  a  memo- 
rial, which  on  the  face  of  it  is  pursuant  to  the  act ;  a  rejoinder  denying  the  truth  of  a 
fact  alleged  by  the  memorial,  and  which,  if  untrue,  vitiates  it,  is  a  departure  from  the 
plea.     4  T.  R.  585.     2  H.  B.  280. 

Debt  on  bond,  given  by  defendant  on  his  marriage,  with  condition  that  ha  would 
permit  his  intended  wife,  either  during  the  marriage,  or  by  will,  to  dispose  of  50/.  out 
of  his  personal  estate :  plea  that  defendant  had  not  prevented  his  wife  disposing  of 
that  sum ;  replication,  setting  for^h  a  particular  disposition  of  the  money  by  the  wife, 
a  request  on  defendant  to  pay,  and  a  refusal  by  him ;  rejoinder,  that  defendant  bad 
not  any  personal  estate,  out  of  wbich  he  could  pay  the  50/. ;  and  hoklen  on  demur- 
rer that  it  was  bad,  because  it  was  a  departure  from  the  plea.  Cossens  v.  Cossens, 
C.  P.     M-  11  Geo,  2.     Willes's  Rep.  25.  a. 

A  rejoinder,  that  the  judgment  was  confessed,  as  well  for  the  defendant's  own 
demand,  as  in  trust  for  other  creditors,  is  a  departure  from  a  plea  which  stated  that 
the  sum  for  which  tlie  judgment  was  confessed  was  due  to  the  defendant  1  M.  & 
S.  395. 

-^  Miscellaneous  cases.  Spencer  r.  Southwick,  10  Johns.  Rep.  269.  S.  C.  re. 
versed  on  error.  1 1  Johns.  Rep.  573.  Spear  «.  Bicknell,  6  Mass.  Rep.  12^. 
Iiamed  ».  Bruce,  6  Mass.  Rep.  57.  y 

(F  8. )  If  it  maintains  a  common  law  claim  by  a  statute. 

So,  if  the  plaintiff  in  his  declaration  claims  an  estafe  by  the  common  law, 
and  maintains  it  in  bis  replication  by  an  act  of  parliament^  this  is  a  departure« 
Co.  Lit.  304.  i  J  r  y  r 

In  debt  on  bend,  by  sherifT  against  his  bailiff,  to  pay  him  twenty  pence  for  eveiy 
defendant's  name  in  every  warrant  in  mesne  process,  defendant  pleads  he  had  paid 
it ;  plaintiff  replies  that  he  had  not  paid  it  for  A.;  defendant  rejoins  stat.  23  H.  6. 
and  3  G.;  it  is  a  departure  ;  for  pleading,  he  had  paid,  and  rejoining  he  ought  not  to 
pay ;  and  for  pleading  common  law  plea,  and  rejoinine  a  atatute.  Balantiiie  r.  Iiv 
Vin,  M.  4  G.  2.     C\  B.  Fort.  368. 

So,  if  a  man  avows,  for  that  A.  being  seised  in  fee  granted  to  him  a  rent  ; 
and  the  defendant  pleads,  uolhing  in  the  Icnemciils  at  the  timt  of  tbe  grant ; 
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and  the  pltfntiff  rejoins  that  A.  was  ceshiy  que  use  in  fee,  which  use  is  noir 
executed  by  the  statute  of  uses  ;  this  is  a  departure/   PI.  Com*  105*  b. 

So,  if  a  defendant  in  trespass  pleads  a  lease  for  6fty  years,  and  the  (^*]plain« 
tiff  replies,  that  the  tease  was  void  by  a  statute ;  a  rejoinder,  that  a  pro- 
▼ISO  in  the  said  statute  atfirmed  it  for  twenty-one  years,  is  a  departure.  R. 
FJ.  Com.  105.  h. 

So,  in  trespass,  for  impounding  his  cattle,  if  the  defendant  pleads  that  he 
impounded  pursuant  to  the  statute,  and  the  plaintiff  replies,  that  he  impound- 
e4  in  another  county,  it  is  a  departure.     R.  3  Lev.  43. 

Or,  if  the  defendant  justifies  by  a  distress  for  rent,  and  the  plaintiff  replies 
thathe  09^  and  sold  them, to  which  the  defendant  rejoins,  thac  he  sold  the  dis- 
tiess  pursuant  to  the  statute  3  W.  &  M*.  it  will  be  a  departure  ;  for  it  should 
have  been  so  alleged  at  first.     Semb.  Lut.  1425. 

In  formedan  the  tenant  pleads  a  fine  by  tenant  in  tail,  the  demandant 
says^  flatlet  fims  nibil  habutruni ;  rejoinder,  that  the  tenant  in  tail  was  seis- 
ed of  lY^e  use^  is  departure.     Py .  29 1  • 

To  an  ioibnnation  for  refusing  an  ofiice  ;  the  defendant  pleaded,  that  he 
was  not  qQSLVAedhj  not  receiving  the  sacrament  within  a  year;  the  attorney« 
general  rep /fed,  that  he  ought  to  have  received  it ;  the  defendant  rejoined, 
that  by  the  act  of  toleration,  1 1  \V.  &  M.,  he  was  excused ;  this  is  a  depar- 
ture.    R.  ]  Sal.  168. 

Otherwise,  if  the  statute  maintains  the  declaration.     Vide  post,  (F  11.) 

(F  9.)  Or,  custom. 

So^  if  he  entitles  himself  by  common  law,  and  afterwards  maintains  it  by  a 
custom,  it  b  a  departure.     Co.  Lit.  304.  a. 

As,  if  he  pleads  a  feoffment,  and  the  plaintiff  replies,  within  age  ;  and 
the  defendant  rejoins,  that  by  the  custom  there,  an  infant  o{  the  age  of  fif- 
teen years  may  make  a  feoffment.  D.  3  Leo.  40.  Othcnvise  in  Kent.  1 
Lev.  gl. 

But  it  is  otherwise,  if  the  custom  be  alleged  only  in  maintenance  of  the 
dec\aration  \  as  in  covenant  against  an  apprentice,  if  (he  defendant  pleads 
witbin  ^e,  and  the  plaintiff  replies,  that  by  the  custom  of  London  an  infant 
toBj  bind  himself  an  apprentice ;  this  is  no  departure^  Semb.  Cro.  £i. 
B5S»    Semb.  cent.  1  Lev.  8 1  • 

(F  10.)  Or,  by  matter  tantamount. 

So,  if  the  defendant  entitles  himself  to  an  estate,  generally,  as,  by  a 
feoflfment  in  fee,  he  cannot  maintain  it  by  other  matter  tantamount,  ashy 
lease  and  release,  &c.     Co.  Lit.  304.  a. 

ir  b^  pleads  not  guilty,  he  cannot  by  rejoinder  say  that  he  was  pardoned. 
Hob.  271. 

/)epartqre  w^^  fatal  on  a  general  demurrer. 

Bat  now,  since  the  stat.  4  &  5  Aon.  16.  which  says,  the  judges  shall  give 
judgment  according  as  the  very  right  of  the  cause  shall  appear  to  them, 
witiM>ut  regarding  any  omission  or  defect  in  any  pleading,  there  ought  to  be 
ft  special  dsnF^urrer  ;  for,  notwithstanding  such  departure,  the  whole  matter 
appears,  whofeon  the  court  may  give  judgment.     Per  C.  B.     T.  7  Ann. 

(F  11.)  What  shall  not  be  a  departure. 

But  matter  which  maintains  and  fortifies  the  count  or  bar,  is  not  a  de« 
parture ;  as,  if  the  tenant  in  assize  pleads  a  feoffment  by  A.,  and  the  [*]de- 
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mandant  replies  that  A.  dkseiBed  him,  and  then  enfeoffed  the  tenant^  and 
afterwards  he  re-entered  ;  rejoinder,  that  the  demandant  released  to  A.  be- 
fore his  feoffment,  is  no  departure.     Co.  Lit.  304.  a.    PL  Com.  105.  b. 

Otherwise  if  the  release  was  aAer  the  feoffment.    Vide  ante,  (F  7.) 

So,  if  the  plaintiff  declares  on  a  lease,  generally,  and  the  defendant  pleads, 
nothing  in  the  tenements  $  if  the  plaintiff  replies,  that  the  first  lease  was  by 
indenture,  this  is  no  departure.    Semb.  Leo.  156.     3  Leo.  203. 

So,  if  the  plaintiff  in  his  declaration  shows  a  charter  for  discharae  of  toll, 
and  the  defendant  pleads  a  resumption  of  all  liberties  by  statute  ;  Uie  plain- 
tiff may  I'eply  that  they  are  revived  by  a  aubsequent  statute ;  and  this  is  no 
departure.    R.  Cro.  Car.  357.     Yel.  IS. 

So,  in  an  action  for  practising  physic,  contrary  to  the  charter  10  H.  8. 
confirmed  by  thestat.  14  H«  8.,  if  the  defendant  pleads  the  stat.  34  H.  B. 
8.,  it  is  no  departure  ]  if  the  plaintiff  replies  that  ny  the  stat.  1  Mar.  9.  the 
charter  10»  and  stat.  14  H.  8.  were  confirmed,  notwithstanding  any  other 
atatute,  &c.  to  the  contrary.     R.  Cro.  Car.  356.     R.  2  Cro.  131. 

On  an  action  on  a  statute,  if  the  defendant  pleads  that  it  was  repealed, 
the  plaintiff  may  say  that  it  was  revived  by  another  statute.     1  Lev.  81. 

So,  if  the  defendant  pleads  that  it  was  expired,  the  plaintiff  may  say  that 
by  another  statute  it  was  made  perpetual.     Ibid. 

If,  in  trespass,  the  defendant  justifies  for  a  distress  damage  feasant,  the 
plaintiff  may  say  that  he  afterwards  converted  to  his  own  use ;  for  this 
shows  the  taking  to  be  a  trespass  ab  initio.     R.  1  Sal.  221. 

So,  in  trespass  for  taking  his  horse,  if  the  defendant  justifies  as  a  stray ; 
replication,  that  he  used  it,  is  no  departure.     R.  2  Cro.  147. 

In  waste  against  a  lessee,  without  saying  by  indenture,  if  the  defendant 
says  nil  habtt  in  tenementis  /  replica tion,  that  he  leased  by  indenture,  is  no 
departure.     R.  1  Leo.  156. 

So,  in  debt  on  bondj  if  the  defendant  pleads  performance,  the  plaintiff  re- 
plies that  the  covenant  was  to  account  for  all  money  received,  and  that  he 
received  such  a  sum,  the  defendant  rejoins  that  he  was  robbed  of  that  sum  ; 
this  is  not  a  departure.     R.  1  Vent.  121.     2  Lev.  5. 

If  cm  bond  to  indemnify  from  tonnage  due  to  A.,  defendant  pleads  wm  damniji^ 
eoLy  and  plaintiff  replies  that  A.  distrained  for  said  tonnage,  and  defendant  rejoina 
thai  nothing  was  due  to  A.  for  tonnage ;  it  is  no  departure.  Owen  v.  Reynolds, 
M.  5&6G.2.     Fort  341. 

In  debt  on  bond,  conditioned  that  A.  shall  not  run  away  during  his  apprentice- 
ship ;  defendant  pleads  A.  did  not  run  away ;  replication  that  A.  was  bound  for  se- 
ven years,  and  ran  away  before  the  end  of  them ;  rejoinder,  that  it  was  only  for 
five  years  ;  this  is  not  departure,  but  an  explanation  or  fortification  of  the  bar. 
Long  V.  Jackson,  M.  27  6.  2.     2  WHs.  8. 

A  plea  by  bail  sued  on  their  recognizance,  that  no  ca.  9a.  was  duly  issued  againBt 
tfie  principal,  is  maintained  by  a  rejoinder,  showing  that  the  ea.  to.  set  forth  in  the 
replication  was  issued  into  an  improper  county.     16  £aBt,  39. 

So,  if  the  plaintiff  in  his  replication  varies  from  his  count  in  a  thing  not 
material,  it  is  no  departure  ;  as,  in  assumpsit,  if  he  alleges  a  promise  twenty 
years  past,  and  when  the  defendant  pleads  the  statute  of  linnitations,  replies^ 
assumpsit  infra  sex  annos  ;  for  the  time  of  the  [^jpromise  in  the  declaration 
was  not  material.  R.  1  Lev.  1 10.  per  three  J.  Cro.  cont.  Cro.  Car.  334: 
Vide  infra.  [Cole  v.  Hawkins,  H.  3  G.  3.  Str.  21.  Matthews  v.  Spiccr, 
T.  2  G.  2.     Sir.  806.] 

Otherwise,  in  case  of  apromisso^  note.     Stalibrd  v.  Forcer,  P.  1  6.    Ibid. 

Iftoosmmpft/laidon  2t»tb  March  defendant  pleads  tender  on  2d  April,  and 
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^untiff f«p]iee  that  before  the  tender,  9eil.  12th  Febroaiy,  he  sued  a  UU.f  it  ia  weB^ 
Spicerv.  Matthews,  M.  4  6.  2.  Judgment  of  B.  R.  affirmed  in  C.  So.  Fort  37&. 
So,  if  he  alleges  a  promise  in  the  parish  and  ward  of  Cheap,  and  after- 
wards in  his  replication  says  that  it  was  at  A.  beyond  tho^ifem  tiz.  in  the 
parish  and  ward  aforesaid.     R.  1  Lev.  143.     1  Sid.  S38. 

In  asiumpsit  by  an  executor,  upon  a  promise  to  pay  a  collateral  sum  on 
request,  if  ne  alleges  quod  licet  requirit^  per  testai^^  and  specially  requested 
by  the  executor,  he  did  not  pay,  and  the  defendant  alleges  that  the  testator 
requested,  and  llie  action  was  not  brought  within  six  years  after,  the  plain- 
tifi  by  his  replication  may  say  the  testator  did  not  request ;  for  licet  rtqtdntm 
per  testat*  in  the  declaration  is  not  material.     R.  Hard.  41. 

In  debt  against  an  administrator  generally,  if  the  defendant  pleads  no  as- 
sets by  sale  of  lands ;  replication  that  he  has  assets,  is  no  departure.  R«  2 
Cro.140. 

So^iCdeft^ndants  sever  in  plea,  the  plaintiff  may  vary  from  his  count,  and 

it  will  not  be  a  departure ;  as,  in  ejectment,  supposing  an  ejectment,  sup- 

posiagan  ejection  by  six  defendants,  if  one  pleads  not  guilty,  and  the  others 

plead  specia/iy,  the  plaintiff  may  reply  to  the  others,  supposing  the  ejection 

by  them  only.    R.  ^  Leo.  199. 

Otherwise,  if  one  makes  default  or  dies,  and  does  not  sever  himself  bj 
pl^.    3  Leo.  199. 

So,  a  departure,  when  it  is  of  necessity,  is  no  prejudice;  as,  if  a  man 
counts  of  a  gift  in  tail,  he  may  maintain  it  by  a  recovery  in  value  in  his 
lepVication ;  for  he  cannot  have  another  count.    Co.  Lit.  304.  a« 

In  trespass  for  an  assault  at  H.,  the  defendant  pleads  moUiter  manua  impo* 
ttat  in  removii^  him  off  his  ground  at  A. ;  plaintiff  replies  that  he  had  a 
way  in  the  ground  of  the  defendant  at  A«,  &c.,  it  is  no  departure  ;  for  the 
place  is  not  material,  and  therefore  he  may  maintain  the  trespass  in  another 
place.     R.  Lut.  1437. 

In  trespass,  1  May,  the  defendant  justifies  the  same  day,  the  plaintiff  may 
assigiQ  trespass  on  another  day,  and  it  will  not  be  a  departure  ;  for  the  day 
w  not  material.     Per  Holt,  1  Sal.  222.     Mod.  Cas.  115.1 20. 

So,  in  any  personal  action,  where  the  time  is  not  materia].  R.  1  Sal.  223* 
In  replevin  m  alta  via  regxa^  the  defendant  justifies  damage  feasant,  the 
plaintiff  replies  that  he  has  a  way  there  tarn  equestr.  quam  pedestr,^  it  is  not 
a  departure;  for  the  mention  of  via  re^ia  was  not  material.  R.  1  Sal.  222. 
I  The  plaintiff,  in  his  replication,  may  introduce  new  matter  to  explain 
(he  declaration,  and  it  will  not  be  a  departure.  Hallett  v.  Slidell,  1 1  Johns* 
Rep«  56. 

To  an  action  of  assumpsit,  the  defendant  pleaded  his  discharge  under  an 
insolvent  act ;  the  plaintiff  replied,  that  subsequently  to  the  dischaige,  and 
belbre  the  commencement  of  the  suit,  the  defendant  assented  to,  ratified, 
renewed  and  confirmed  the  promises  mentioned  in  the  declaration ;  this 
Iras  held  not  to  be  a  departure.  Shippey  v.  Henderson,  14  Johns.  Rep.  178* 
Though  the  replication  must  not  depart  from  the  count,  in  regard  to  any 
material  allegation,  yet,  if  the  plea  is  evasive,  the  plaintiff  may  avoid  the  ef- 
fect of  it,  by  restating  his  cause  of  action  with  more  particularity,  and  thus 
meet  the  defence.     Troup  v.  Smith's  Exrs.  20  Johns.  Rep.  33. 

If  the  declaration  be  in  the  name  of  two  plaintifis,  and  the  replication 

Carports  to  be  in  the  name  of  one  only,  it  is  a  departure.     Graham  p.  Gra- 
am,  4  Munf.  205.  ( 


leo  PLEADER. 

(F  12.)  When  the  replication  shall  ascertain  the  count. 

Where  the  writ  and  count  are  general,  the  certainty  shall  be  shown  by 
the  replica^dlmi;?^,  in  assize.     PI.  Com.  84.  a. 

So,  in  assumpsit^  to  give  as  much  as  he  agreed  to  give  to  A,,  if  the  defendant 
says  that  he  did  not  agree  to  give  any  thing  to  A«,  the  [*]plaintiff  by  his  re- 
plication, must  show  with  whom  he  agreed.     R.  Yel.  17. 

So,  in  assumpsit^  in  consideration  that  he  promised  to  pay  all  A.^s  debts, 
it  is  sufficient,  though  he  does  not  show  what  debts,  and  to  whom  he  paid  ; 
for  if  the  defendant  pleads  that  he  has  not  paid  such  a  debt,  the  certainty 
shall  be  shown  in  the  replication.     Yel.  18. 

(F  13.)  When  it  shall  make  a  title. 

So,  in  real  actions,  where  the  writ  and  count  are  general,  the  demandant 
must  make  a  title  to  his  replication  ;  as,  in  formedon^  on  a  feoffment  to  the 
use  of  the  father  of  the  demandant  in  tail,  before  the  st.  27  H.  8.  brought 
after  the  statute,  the  demandant  may  declare  generally,  and,  on  ne  dona 
pas  pleaded,  show  the  special  matter  in  his  replication.     Bro.  Formedon^Adm 

So,  in  trespass,  if  the  defendant  pleads  in  bar,  and  the  plaintiflT  traverses 
the  point  in  bar,  which  is  found  for  the  plaintiff;  yet,  if  he  appears  not  to 
have  the  possession,  the  plaintiff  shall  not  have  judgment,  if  be  does  mH 
make  a  title  by  his  replication.     Poph.  2. 

If  plaintiff  declares  on  possession,  (which  is  only  good  against  a  wrong-doer,) 
and  defendant  j^eads  Hberuni  ienemevUtan,  plaintiff  must  show  a  title  in  the  repBcation. 
Vernon  V.  Ooodriche,  Str.  5. 

But  where  a  title  need  not  be  shown  to  maintain  the  action,  there,  though 
the  defendant  confesses  and  avoids  the  plaintiff's  title,  it  h  sufficient  for  the 
plaintiff  to  traverse  or  deny  the  matter  alleged  by  the  defendant,  without 
showing  any  title  by  his  replication.  Cro.  El.  388.  671.  [Goslyn  r.  Wil- 
liams, T.  5  G.     Fort.  378.] 

As,  in  ejectment  or  trespass,  if  the  defendant  pleads  title  in  A.,  who  was 
disseised  by  the  plaintiff  or  his  lessor,  and  afterwards  re-entered,  the  plain- 
tiff may  traverse  the  disseisin,  without  making  a  title  at  large  to  himself  or 
his  lessor.     R.  Cro.  L.  891. 

So,  if  he  pleads  title  in  A.,  who  demised  to  the  defendant,  and  gives  co- 
lour to  the  plaintiff  by  a  feoffment  to  him  by  A.  which  passed  nothing,  the 
plaintiff  may  traverse  the  demise  without  making  title  ;  for  the  bar  by  the 
colour  given  admits  possession  in  the  plaintiff,  if  there  was  not  a  demise* 
R.  Popb.  1. 

(F  14.)  When  it  shall  assign  a  breach. 

So,  in  debt  on  a  bond  for  nonperformance  of  an  award,  if  the  defendant 
pleads,  no  such  award,  it  is  not  sufficient  for  the  plaintiff  in  his  replication 
to  show  the  award,  but  he  must  also  assign  the  breach.  R.  1  Sand,  f  02. 
Cro.  Eliz.  320.  R.  Yel.  25.  Cro.  Eliz.  899.  Adm.  Yel.  78.  R.  Yel. 
152,  153.     Hob.  198. 

So,  if  the  defendant  pleads  what  is  tantamount  to  no  such  award.;  as  that 
two  arbitrators  did  not  make  the  award,  but  an  umpire  made  it.  Scmb* 
Lut.  529.     R.  2  Cro.  220. 

So,  in  all  cases,  where  the  defendsmt^s  plea  does  not  admit  a  breach. 
Sho.  214. 

3o,  in  qtuxre  impeditj  if  the  bishop  pleads  that  he  claims  nothing  but  as 
ordinary,  and  that  the  plaintiff  did  not  present  within  six  months,  by  rem- 
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son  o(  wbich  he  presented  bj  lapse  ;  and  the  plaintifT  replies  that  be  pre- 
sented A«  witfaio  six  months,  be  ought  also  to  say  the  bishop  refused  him, 
otbenrise  the  disturbance  alleged  is  not  complete.     Semb«  Hob.  1 98. 

[*]So,  in  debt  on  a  bond  io  pay  the  charges  in  such  a  suit,  if  the  defeil* 
daat  pleads  pftyn>ent,  the  plaintiiT  by  his  replication  must  show  a  breach,  it 
being  a  bond  to  do  a  collateral  act.     Adm.  Lut.  42^. 

la  debt  on  bond  to  save  harmless  from  money,  plaintiff  shall  be  obliged  to  pay^ 
or  from  suits,  &c.  delendant  pleads  non  damnijicat.  Replication,  that  plaintiif  waB 
obliged  to  pay,  and  did  pay  without  saying  how  he  was  obliged,  is  good.  Sim- 
mons V.  limghome,  H.  27  G.  2.'    2  Wils.  11. 

I>sbt  on  bond  conditioned  to  indemnify  plaintiff  from  all  claim  of  dower  of  A. 
a  widow  now  married  to  B.,  and  from  all  charges  that  may  arise  from  such  claim ; 
plea,  that  defendant  had  indemnified  plaintiff;  replication,  that  B.  married  A.,  and 
brought  biH  in  chancery  for  arrears  of  dower,  and  that  plaintiff  had  answered  and 
expended  8/.  lOs.  costs.  R.  good  on  special  demurrer.  Chailoner  v.  T\  alkecy  F« 
Z\  Or.  2.     I B.  M.  574. 

If  on  a  bond  to  pay  auamdin  he  enjoyed  such  an  office,  the  defendant  says 
that  be  enjoyed  it  for  tne  life  of  B.,  and  paid  the  whole  time;  plaintiff  maj 
rep//  that  be  did  not  pay  for  that  time,  or  that  he  enjo\cd  it  diutiiis  ;  bi^t 
then  he  ought  to  assign  a  breach  that  he  did  not  pay,     R.  1  Mod.  227. 

In  debt  on  a  bond  for  performance  of  covenants,  if  the  defendant  pleads 
performance,  the  plaintiif  in  his  replication,  must  assign  a  breach.  Hob.  14« 

In  debt  on  bond  to  perform  articles,  the  breach  must  be  as  particular  as 
the  eorenant.  Stibbs  v.  Clou^h,  M.  6  G.  Str.  227. 
.  So,  the  breach  assigned  must  be  certain,  and  cannot  be  so  general  as  in  a 
declaration  in  covenant ;  and  therefore  that  be  sold  to  A.  and  others  sever- 
mI  tifliea  between  such  a  day  and  such  a  day,  is  hot  suUicient  in  a  replica« 
tieo.     gemb.  1  Sal;  140. 

So,  the  breach  must  be  sufficient.     Semb.  Sbo.  213. 

In  debt  on  bond  to  perform  ^ward,  and  plea,  no  award ;  if  plaintiff  replies  aa 
award  to  pay  16/.  IO9.  and  costs,  and  thereupon  to  give  mutual  general  releases,  and 
assigns  for  bceach  the  nonpayment  of  the  16/.  10«.  onlyi,  it  is  good.  Fox  v.  Smith, 
M.  e  G.  3.    2  Wila.  267. 

A^ward  to  pay  4/.  ISs.  and  costs  in  an  inferior  court,  and  to  give  releases,  breach 
far  DOt  payrmat  of  4/.  15«.  good ;  for  the  award  was  good  for  that,  though  void  for 
the  costSj  and  the  releases  make  final  end.     Addison  v.  Gray,  H.  6  G.  3.     2  Will. 
293. 

Debt  on  bond,  conditioned  that  A.,  agent  of  a  regiment,  should  pay  all  the  mo« 
ney  he  receives  from  the  paymaster  for  the  use  of  the  regiment,  to  the  ofHcers  and 
soldiers ;  'plea,  that  he  had  paid,  &c.  replication  that  he  had  received  1400/.  which 
be  bad  not  paid,  is  good  ;  for  it  is  but  one  breach.  Cornwallis  v.  Savory,  P,  32 
G,  2.     2  B.  M.  772. 

And  if  the  plaintiff  does  not  assign  a  breach,  when  he  ought,  it  is  fatal 
on  a  general  demurrer.     D.  Hob.  233.  198. 

Soj  if  he  assigns  a  bad  breach. 

And  it  shall  not  be  aided  after  verdict.     R.  2  Sand.  180.     R.  Yel.  1^3, 

(F  15.)  When  not. 

But,  if  the  defendant  pleads  a  plea  which,  if  it  be  true,  will  go  to  the 
wholes  there,  if  the  plaintiif  by  hi^  replication  denies  the  matter  of  the  plea, 
he  need  not  show  a  breach ;  as,  in  ^dtbt  on  a  bond  for  nonpayment  af- 
ter notice  of  his  return  to  England,  if  the  defendant  pleads  that  he  had  not 
notice,  and  the  plaintiff  takes  issue  thereon,  he  need  not  show  in  bis  repli* 
cation  that  he  did  not  pay.     R.  Cro.  El.  220. 
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[*]So,  on  a  bond  with  condition  to  redeem  a  mortgage,  &c. ;  if  the  de- 
fendant pleads  that  there  was  no  mortgage,  and  the  issue  is  taken  thereon, 
the  plaintiff  need  not  show  that  it  was  not  redeemed.  Per  three  J.  Cro. 
SK  399.     Yel.  35. 

So,  on  a  bond  to  perform  on  an  award,  if  tlie  defendant  pleads  non  submit 
W/,  or  other  collateral  matter,  the  plaintifTmay  join  issue  thereon,  without 
assigning  any  breach*     Adm.  Lut.  638.     Yel.  78.     R.  I  Sid.  390. 

So)  if  the  defendant  shows  an  award,  and  pleads  performance  of  part  on- 
ly, and  issue  is  taken  thereon.     R.  3  Lev.  24. 

If  a  bond  be  conditioned  for  performance  of  covenants  in  an  indenture, 
and  the  defendant  pleads  non  est  factum.     R.  1  Vent.  114.  T36. 

Or^  on  condition  to  pay  when  a  ship  returns,  and  the  defendant  says  it 
did  not  return,  but  wa^  lost.     R.  Carth.  116. 

So,  if  there  be  demurrer  to  the  replication,  as  well  as  if  issue  be  joined 
and  found  for  the  plaintiff;  as,  in  debt  on  a  bond,  with  a  condition  to  pa j 
if  a  ship  returns  before  such  a  day,  the  defendant  pleads  that  it  did  not 
return,  the  plaintiff  replies  that  it  did  return,  and  there  is  a  demurrer 
thereon,  and  R.  that  it  was  good,  without  saying,  that  be  did  not  pay.  Pet 
Cur.  Pas.  2  W.  &M.  inter  Meredith  and  Allen.  Sho.  148.  1  SaL  138. 
and  the  case  cont.  1  Sand.  102,  1  Sid.  340.  was  denied.  R.  cont* 
1  Sid.  340.  1  Sand.  102.^  but  there  Sand,  makes  a  quart.  R.  ace.  I 
Lev.  55. 

So,  in  a  scire  facias  on  a  recognizance  to  the  king,  if  the  defendant  pleads 
a  general  pardon,  whereby  the  recognizance  is  discharged,  the  plaintiff  may 
reply,  without  assigning  a  breach.     R.  Hard.  377. 

So^  in  debt  on  a. bond  for  performance  of  covenants  in  an  indenture,  the 
defendant  shows  the  indenture,  and  pleads  that  there  are  no  covenants  there* 
in,  the  plaintiff  upon  oyer  of  the  indenture  may  demur,  without  assigning 
any  breach  ;  for  by  the  oyer  it  appears  that  the  plea  was  fabe.  R.  1  Sand. 
317. 

(F  16.)  Must  not  be  double. 

So,  a  replication  ought  not  to  be  double ;  and  therefore,  if  the  plaintiff  re- 

8 lies,  de  son  tort  demesne  absque  hoc^  that  there  is  no  such  record,  it  is  bad. 
I.  3  Lev.  243.     Vide  ante,  (C  33.— E  2.) 
In  debt  on  bond  payable  23d  March,  defendant  pleads  payment  oo  the  22d;  plain- 
tiff replies  he  did  not  pay  either  on  the  22d  or  23d,  or  at  any  time  after  making  (he 
bond,  it  18  fli.     Jemegan  v.  Harrison,  T.  6  G.  Str.  317. 

But,  if  the  defendant  plead  several  matters  as  inducement  to  his  bar,  and 
the  plaintiff  replies  to  each  matter,  though  an  answer  to  one  had  been  suf- 
ficient, yet  it  is  not  double  ;  as,  in  an  action  against  aji  executor,  who  pleads 
several  judgments,  and  no  assets  ultra,  if  the  plaintiff  gives  a  several  answer 
to  each  judgment,  it  is  not  bad.  R.  I  Sand.  337.  But  Sand.  cont.  338. 
K.  ace  2  Sand.  50. 

So,  if  the  plaintiff  by  his  replication  counterpleads  the  defendant's  plea^ 
and  assigns  a  breach  thereon,  it  is  not  double  ;  as,  if  the  defendant  pleads 
no  such  award,  and  the  plaintiff  replies  that  such  an  award  was  made,  and 
that  the  defendant  did  not  pay,  &c.     1  Mod.  227.     Vide  ante,  (F  1 4.) 

If  the  defendant  pleads  that  he  enjoyed  the  office  for  the  life  of  B.,  [*]and 
paid  during  his  life;  if  the  plaintiff  rqplicd  that  he  enjoyed  rfm/iws,  and  did 

iFaV^'  »t  «s  wot  double.     R.  1  Mod.  227. 
^k-  K  if       *°^  P\^^*  ®"®  *"*"*  qualification,  and  plaintiff  has  several  excusM 

rl^fjjfi  ^?i^^lr^^  ^°^'  ^^  ^y  P^®a<*  them  severally ;  but  if  he  hoa  one  mat- 
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te  ^rhiohgoos  to  the  whole,  he  must  plead  it  eotiie  and  rriif  upon  it   HiiHipfaieTi 
V.  Churcbmao,  T.  9  G.  2,  B.  R.  H.  289. 

The  court  wilt  aot  give  leave  to  reply  doHble,  for  H  is  not  withitt  the  atatulB 

Hom  V.  Scawel,  Fort.  335.     Barnes,  363. 

Y  As  to  dapUcitj;  Tide  Otis  v.  Blake,  6  Mass.  Rep.  336.  ^ 

(F  17.)  Must  be  certain. 

So,  a  replication  oaght  to  be  certain.  {.Vide  Griffin  v.  Pratt,  d  Conn. 
Rep.  5 1 3.  I 

And  it  ought  to  be  more  certain  than  a  declaration*     Semb.  1  Sal.   1 40. 

As  to  certainty  in  a  dedaratiou  and  baj^  ?id^  ante^  (C  17^  18^  19/ 
—  E  5.) 

{F  17.)  But  certainty  to  a  common  intent  is  sufficient. 

But  certamty  lo  a  common  intent  is  sufficient ;  as  in   trespass  for  three 

loads  of  oats,  the  defendant  justifies  for  damage  feasant ;  the  ^^laintitT  replies 

that  tempoft  quoei  ixu  antta  he  was  parsen,  and  took  for  tithes  ;  though  he 

4oes  not  sa/  that  he  was  parson  lit  the  time  of  (he  severance,  yet  Jt  shall  ht 

intended*     R.  Cro.  Car.  6^.     Vide  ante,  (C  24.~E  7.) 

So,  in  trespass.,  if  the  defendant  justifies  by  a  devise  from  B.,  and  th^ 
plaintifi*  says  that  it  descended  to  him  as  .cousin  and  heir  to  B.,  and  tra- 
Tersesfhe  devise,  it  is  snificient  without  saying,  how  cousin.     R.  2  Cro.  86^ 

Indebion'boQd,  oyerof  the  conditien^  te  preseoite  error  $&  the  huatmgs,  and 
pay  damages  and  costs,  if  judgment  affirmed  ;  plea,  that  the  writ  was  prosecuted 
wkh  efie^  and  judgment  not  yet  affirmed ;  replication,  that  writ  was  nonpros^d 
m  the  hustings,  good,  though  it  does  not  set  forth  before  whom  the  hustings  were 
held,  nor  that  the  writ  was  returnable.  Lowfield  v.  Satchwell,  H.  19  &  2.  WiUu 
128. 

That  defendant  has  .net  paid  money  to  the  officers  and  soldiers  of  a  regiment,  aa« 
cording  to  the  several  proportions  of  their  pay,  is  sufficiently  certain.  Comwallis 
V.  Savery,  P.  32  G.  2.     2  B.  M.  772. 

That  defendant  was  attached  by  writ  of  privilege  is  sufficient,  without  setting  forth 
.flie  retoni,  fer  it  rrfen  to  the  relurn,  whenever  it  was.     Barnes,  163. 

(F  18.)  De  son  tort  demesne^  when  li  shifl  be  repBed  general- 
ly : — ^If  the  plea  goes  merely  in  excuse. 

If  defendant  pleads  a  plea  merely  in  eiTcuse  of  an  inquiry  to  the  person, 
or  the  replication  of  another,  de  son  tort  demesne  sans  liel  cause  is  a  propet* 
replication.     8  Co.  67.  a.  Cr(^nte. 

As,  in  an  action  of  trespass  for  an  assault  and  battery,  if  the  defendant 
^\ezd6  son  assault  demesne,     8  Co.  67^  au 

Or,  that  the  plaintitTentered  upon  his  possession,  and  he  moltUer  manus 
sB^ondij  and  if  he  has  damage  it  was  on  his  own  assault.  EL  jLatch,  128. 
22r. 

So,  in  trespass  for  false  imprisonment,  iff  the  defendant  pleads  that  the 
plaintiflf  broke  the  peace,  and  he  being  a  constable,  and  present,  took  him  to 
carry  him  to  a  justice  of  the  peace.     Bre.  dt  son  Tort,  1  &• 

[^]0r,  that  he  being  a  constable,  took  him  being  a  vagrant.  Bro.  de  son 
Tort,  20. 

Or,  on  hue  and  cry  for  a  robbery*     Bro.  de  son  Tort^   39. 

Or,  that  he  restrained  the  plaiutiS^  being  a  lunatic.     Bro.   de  son  Thrl^ 

That  he  being  rector  and  the  tithes  severed,  the  plaintiflf  would  have  car- 
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rted  them  away,  andin  defence  of  his  tithes  molKter  meintLs  irnposvtitj  4rP*  R'» 
eCro.  224,     Yel.  157, 

So,  in  an  action  on  the  case  for  defamation,  if  the  defendant  excntes  hiai« 
*elf  by  hue  and  cry.     8  Co.  67.  a. 

The  rephcation  de  injuria  is  only  allowed  where  an  excuse  is  ofiered  for  personal 
iqjaries,  and  not  even  then,  if  the  excuse  relates  to  any  interest  in  lapd,  oris  fbundad 
4m  a  commuidment.  IB.  &  P.  76.  -^  Tide  Lyttle  ▼.  Lee,  6  Johns.  Rep.  lllSI. 
Hyatt  V.  Wood,  4  Johns  Rep.  150.      Plumb  «.  M'Crea,  12  Johns.  Rep.  491. 

So,  in  trespass  qua*  cUm.  freg.  to  a  plea  of  liberum  ienemenium^  a  replication  of 
de  injuria^  ^c.  is  bad.     Hyatt  v.  Wood,  ut  supra* 

So,  in  replevin,  to  an  avowry.     Hopkins  o.  Hopiuna,  1 0  Johns.  Rep*  369. 

But  the  defect  is  cured  by  verdict  Lyttle  v.  Lee  and  Hopkins  o.  HopkiBS,  iff 
wupra,  y 

(F  19.)  Or  justifies  by  matter  af  fact. 

So,  if  the  defendant  by  plea  makes  a  justification,  which  consists  wholly 
of  matter  of  fact,  de  son  tort  demesne  generally,  is  a  good  replication  ;  as,  in 
false  imprisonment,  if  the  defendant  justifies  by  process  out  of  the  adoiiralty, 
hundred,  or  county  court,  or  other  court  not  of  record.      8  Co.  67.  a. 

In  an  action  for  words,  if  the  defendant  justifies,  by  reason  of  a  robberj 
by  the  piJiintif?'.     2  Leo.  103.      1  SHtind.  243. 

In  an  action  for  a  conspiracy,  if  the  defendant  justifies  for  suspicion  of  fel- 
ony. o:i  which  the  ()<-fend'c)nt  was  bound  by  a  justice  of  peace  to  prosecute* 
Win.  Ent.  108.     Vide  Ent.  147. 

In  trespass,  if  the  defendant  justifies  tho  taking  for  a  horiot.  Bro.  de  son 
Tort,  5.  10. 

Or,  for  estovers. 

In  replevin,  if  the  defendant  avows  for  the  penalty  of  a  bye-law  made 
within  the  manor  according  to  the  custom.  R.  3  Lev.  48.  Lev.  Ent. 
156. 

So,  by  the  st.  43  El.  2.  in  replevin,  if  the  defendant  avows  for  a  distress  for- 
the  poor's  rate* 

So,  though  in  the  plea  a  matter  of  record  or  title  be  alleged  as  inducement 
to  the  plea.     Vide  post,  (F.  20,21.) 

The  replication  de  injuria  puts  in  issue  all  the  matters,  but  nothing  else,  contain-- 
ed  in  the  plea.     2  Blk.  1 1 65.     3  Burr  1385. 

(F  20.)  When  it  is  not  a  good  replication  generally. — If  maUer 

of  record  be  mixed  with  the  fact. 

'Bui  sans  tiel  cause  goes  to  the  whole  plea  ;  and  therefore,  where  the  de- 
frndant  justifies  by  matter  of  record  as  well  as  matter  of  fact,  de  son  tort 
|;enerally,  is  not  a  good  replication,  for  then  the  matter  of  record  will  be  put 
in  issue  \  but  he  ought  lo  gay  de  son  tort  &c.  and  traverse  the  matter  of  fact  ; 
as,  in  false  imprisonment,  if  the  defendant  justifies  by  a  capias  to  the  sbertfiT 
^d  a  warrant  to  him,  the  plaintiff  ought  not  to  reply  de  son  tori,  withotil 
traversing  the  warrant.     8  Co.  67.  a.     R.  3  Lev.  65. 

So,  in  an  action  for  wordsy  it  the  defendant  justifies  by  reason  of  perjurj 
in  a  court  of  record,  it  is  not  a  good  replication  without  a  traverse.  Semb.  2 
Leo.  81.  10-2. 

[*jln  trespass,  if  the  defi^ndant  justifies  by  a  process  out  of  an  inferior 
toort  of  record.     Semb.  Hard.  6. 

So,  if  the  defendant  justifies  by  the  custom  of  a  manor:  de  ion  tort,  Arc. 
[♦J62J 


Mner&llf,  it  not  a  good  repKcatioo,  but  it  ought  to  travene  the  costom.  R. 
Hob.  76.     Cont.  per  three  J.     Lev.  ate.  49. 

Yet,  where  the  defendant  justifies  by  custom  of  foMage,  de  son  tort  is  a 
good  replication.     Kit.  223.  a. 

And  if  the  matter  of  record  be  only  inducement  to  the  plea,  de  son  tort^ 
Ac*  may  be  replied  generally;  agin  trespass,  if  the  defendant  pleads  a  pre« 
sentmetit  to  a  sfrBinmote-court,  and  that  he,  as  forester,  requested  him  to 
answer,  and  becaose  the  plaintiff  refused,  he  took  him ;  de  son  tort^  fyc.  is  a 
good  replication;  for  the  presentment  is  only  inducement.     D.  2  Leo.  81. 

(F  21.)  If  the  defendant  claims  an  interest  in  or  out  of  the 

land. 

So,  if  the  defendant  in  his  own  right  cJaims  any  interest  in  the  land,  de  son 
tort,  ^c.  generally,  is  not  a  good  replicntion.  8  Co.  67.  a.  R.  2  Sand.  295. 
1  Lev.  307 •• 

SOf  if  hechiiDs  an  interest  out  of  the  land  :  as  common.  R.  8  Co.  G7.  a. 

Or^  rent.     S  Co.  67.  a. 

Or,  a  iray  or  passage  over  the  land.     8  Co.  G7.  n.     R.  2  Cro.  539. 

Or,  trees  cut  down  on  the  land.     R.  Cro.  El.  539. 

8o,  if  he  claims,  as  servant  to  another,  any  interest  in  or  issuing  out  of  the 
land,  &c«;  it  is  not  a  good  replication,  without  traversing  (he  command, 
whejre  this  appears  to  be  material.     8  Co.  67.  a. 

And  so  it  seems  to  be  intended.     Cro.  El.  14.  540. 

And  therefore,  in  replevin,  if  the  defendant,  as  baiiiff,  avows  for  damage 
ieasant,  and  the  plaintiff  pleads  that  A.  was  seised  of  two  parts,  and  by  his  li- 
cense he  pat  bis  cattle  there,  de  son  tort,  generally,  is  not  a  good  rejoinder. 
R.  on  Demurrer*     Cro.  El.  812. 

So,  if  the  plaintiff  makes  title  in  his  declaration,  and  the  defendant  pleads 
a  title  in  avoidance  of  the  cause  of  action,  or  in  destruction  of  the  plaintitT's 
title  \  deson  iort^  ^c.  is  not  good  without  a  traverse ;  as,  in  trespass  for  tak- 
ing Vns  servant,  if  the  defendant  pleads  that  the  father  of  the  servant  held  of 
\kim  incbivalry,&c.,and  he  took  himas  his  ward ;  (/e  son  tort,  ^c*  is  not  good 
irifiioot  a  traverse  of  the  seigniory.     D.  Yel.  158.     1  Brownl.  215. 

So,  ia  trespass,  if  the  defendant  makes  title  by  devise  ;  de  son  tort.  Sic.  is 
not  a  good  replication*     R.  1  Lev.  307. 

To  an  action  of  trespass,  for  taking  and  impounding  a  gelding,  the  defendant 
flrilided  that  the  iaeu9  m  mio  was  called  W.,  of  which  the  bailiffs  and  burgesses  of 
S.  were  seised  in  fee^  and  that  the  defendant  as  their  servant,  and  by  their  command 
took  the  catde  damage  feasant  To  this  the  plaintiff  replied  de  son  tort,  generally ; 
and  judgmeat  was  given  for  the  defendant  on  demurrer.  Cockerel  v.  Armstrong,  C. 
P.  T.  11  Geo.  2.     (Com.  5S2.)     Willes,  99.  S.  C. 

"When  defendant  in  an  action  of  trespass,  justifies  in  hb  plea  taking  the  goods  as 
a  distress  for  rent,  the  plaintiff  in  his  replication  must  either  admit  or  deny  the  rent 
m  anear;  replying  de  injuria  sua  is  bad.  Cooper  v.  Monke,  O.  P.  H.  11 
Geo.  2.  Willes,  62. 

[^lYet,  if  the  title  alleged  be  only  inducement ;  de  son  tort^  ire*  may  be 
replied  generally  ;  as,  in  battery,  if  the  defendant  pleads  that  he  was  seised 
ID  fee  of  a  close,  and  had  cut  his  corn,  and  the  plaintiff  came  to  take  away 
bis  com,  and  he  in  defence,  &c. ;  de  son  tort,  <^c.  is  a  good  replication.  R. 
Yel.  157«     R.  Latch,  33K     1  Brown).  215. 

This  repficalion  is  bad  when  it  puts  several  distinct  matters  in  issue.  Cooper  v. 
Honke,  0.  P.  H.  11  Geo.  2.    Wiiles,  52.    Cockerel  v.  Amiatrong,  C.  P.  T.  11 
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Geo.  2.    (Com.  5d2.)    Wffles,  99.  S.  C.    Bell  v.  Wardell,  C.  P.  R  13  Geo.  2: 
Willes,  202. 

(F  22.)  If  the  defendant  claims  by  authority  from  the  plaintiff 

himself* 

So,  if  the  defendant  jastifies  by  authority  derived  mediately  or  immedi  - 
fltely  from  the  plaintifT,  though  he  clainM  no  interest,  yet  dt  $tm  tort^  ^e* 
generally,  is  not  a  good  replication.     8  Co*  67.  a* 

As,  by  the  license  or  command  of  the  plaintiff*    Kit.  221.  b. 

(F  23.)  Or,  by  authority  of  law. 

So,  if  the  defendant  justifies  by  authority  of  law ;  at,  to  riew  waale, 
8  Co-  67.  b. 

So,  if  he  justifies  by  statute ;  as,  where  the  defendant  justified  the  cut« 
ting  of  leather  as  a  searcher  by  the  st.   1  Jac.  1.  32.     Semb.   3  Rol.  694. 
I.  10. 

But  it  was  replied.     Bro.  Vad.  435. 

(F  24.)  How  it  shall  be  pleaded. 

If  a  man  pleads  de  injuria  sua  propria^  without  saying  absque  lali  causa^ 
it  is  bad.     Semb.  2  Cro.  599.     R.  1  Rol.  47. 

But  this  shall  be  aided  after  verdict.  D.  1  Vent.  70.  Semb.  cent.  I 
Sid.  341.     Hard.  40. 

So,  if  the  defendant  pleads  de  injuria  sua  propria  absque  hoe  quod  non  est 
culpabilis^  or  nothing  in  arrear,  &c. ;  it  will  be  bad  on  a  special  demurrer  ; 
for  it  is  a  frivolous  introduction  to  the  general  issue.     R.  Sal.  563. 

But,  deson  tort  absque  tali  warranto^  where  the  defendant  justifies  by  war* 
raot,  seems  good.     Lut.  14G0. 

And  de  son  tort  to  several  pleas,  is  good  ;  for  absque  iaii  cmua  refers  (o 
all.    R.  Leo.  ]24. 

So,  if  4l)e  plaintiflf  replies,  de  son  tott^  &c.  generally,  when  he  ou{^t  not« 
(here  shall  be  a  repleader. 

And  de  son  tort  generally,  when  he  ought  not,  will  be  aided  after  verdict* 
by  the  statute  of  jeofails ;  for  it  is  form  only.     R.  Hob.  76.     R.  Ray.  50. 
R.  1  Brownl.  200. 

Yet,  it  was  held  bad  on  a  general  demurrer.     3  Lev.  6&. 

So,  if  the  plaintiff  replies  specially,  and  does  not  say,  de  ^on  lorl,  &c« 
vbere  be  ought,  it  shall  be  aided  after  verdict  by  tbest.  39  H.  8«  30.  R.  1 
Sid.  445,     1  Vent.  70. 

{F  25.)  Replication  bad  in  part,  is  bad  for  the  whole. 

Ao  entire  replication  bad  in  part,  is  bad  for  the  whole  ;  as,  in  an  action 
on  indebitaltu  ■'assumpsit  and  insimul  computasset^  if  the  defendant  pleads 
the  statute  of  limitations,  and  the  plaintiff  replies,  that  the  money  ["^lia 
the  several  assumpsits  are  due  in  trade,  as  merchants;  if  this  should  oe 
good  as  to  the  insimul  computasset^  yet  being  bad  as  to  the  indebitatus  as^ 
swnpsit,  it  is  bad  for  the  whole.     Semb.  2  Sand.  137.     Vide  1  T.  R.  40. 

But  this  rule  cannot  oppij  to  any  case  where  the  objecttoa  is  merely  on  acoouot 
ofsurplusage;  therefore  where  the  replication  states  matter  sufficient  for  the  plaiDtiflT 
to  maintain  bis  aclioD,  though  it  state  something  aflerwards  which  is  ioacouK&tei^ 
Oe  whole  is  not  vitiated.    3  T.  R*  d74k 
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(G)  TRAVERSE. 
(G  1.)  By  what  words  it  shall  be. 

The  proper  words  of  a  traverse  are,  "  without  this,"  or,  absque  hoc.  I 
Sand.  22. 

But  words  equtpollettt  are  sufficieDt ;  and  therefore  a  traverse  bjr  the 
words,  ttnon,  is  saflScient ;  as,  if  the  defendant  pleads  that  A.  was  taken 
by  a  warrant  returnable  dit  S.  post  Oct.  pur,  et  nonviriule  zoarranii  retom, 
dk  V.  is  a  good  traverse  of  a  warrant  returnable,  dit  V.  R.  1  Sand.  22. 
1  Lev.  192. 

So,  if  a  replication  be  dt  son  tort  absque  tali  warranto^  seems  good, 
thottgh  H  does  not  say  express!/  absque  hoc  that  there  was  such  a  warrant. 
Lut.  1460. 

Sg^if  tberel>e  a  tiaverse  of  the  nuatter  alleged  by  the  other  part/,  with- 
out sajuig  modo  et  forma  prout^  &c.  ;  it  will  be  well.     Semb.  2  Leo.  5. 

Yet,  a  traverse  ought  to  be  by  express  words  and  not  argumentative ;  as, 
if  he  traverses  absque  hoc  quod  intravit  et  sic  se  inirusit.  Yel.  170. 

If  a  traverse  be  absque  hoc  quod  est  culpabilis  aliter  aut  alio  modo  ;  this 
does  Dot  extend  to  the  time  but  only  to  the  matter  of  fact.     Lut.  1457. 

A  traverse  ought  not  to  conclude  to  the  country ;  for  it  is  in  the  negative. 
R.  3  Mod.  203.  }  Vide  Waterman  v.  Haskin,  7  Johiis^  Rep.  283.  Sny- 
der v.  Croy^  2  Johns.  Rep.  428.  Bindon  v.  Robinson,  1  Johns.  Rep.  516. 
Patcher  v.  Sprague,  2  Johns.  Rep.  462.  | 

(G  2.)  When  necessary. 

Generally  matter  of  fact  expressly  alleged  in  the  count  or  bar,  if  it  is  not 
eeofessed  or  avotdedi  must  be  traversed ;  as,  in  trover,  if  the  defendant 
justifies  by  seisure  as  a  waif,  he  must  traverse  the  conversion.  R.  Mod. 
572.     Per  two  J.     Cro.  El.  693. 

In  replevin,  if  the  defendant  claims  common  in  six  acre?,  and  the  plain- 
tiff aWecieB,  that  he  had  cooMnoa  in  forty  acres,  he  must  ti  averse  that  he  had 
common  in  six  acres  only  ;  for  it  cannot  be  intended  tlie  same  common. 
R.  /  Leo.  44. 

So,  in  debt  for  rent  upon  a  lease  of  ten  acres,  if  the  defendant  says,  that 
be /eased  the  ten  acres,  and  also  a  rectory,  &c.  he  must  traverse  a  lease  often 
acres  only.     1  Leo.  44. 

'  So,  in  an  action  upon  the  case  that  the  defendant  overcharged  a  ware- 
house, by  means  whereof  it  fell ;  if  the  defendant  pleads  that  it  was  ruinous 
and  therefore  it  fell,  he  must  traverse  that  it  was  overcharged.  Per  two  J. 
Manwood  cont.  Cro.  EL  285. 

So,  in  trespass  for  the  taking  of  four  pigs  distrained,  one  after  impound- 
logr  the  others  before  ^  if  the  defendant  pleads  tender  of  amends,  be  mast 
traverse  the  impounding ;  for  a  tender  afterwards  is  too  late.     R.  Lut.  1262* 

f^JSo,  if  the  defendant  justifies  the  publication  of  a  libel  to  A.;  one  of 
those  to  whom  he  is  chained  to  have  published  a  libel,  he  oudit  to  traverse 
alt  others  to  whom  he  is  charged  to  have  published  it.     R.  1  Lev.  241. 

So,  ia  trespass,  if  defendant  justiifiea  at  another  placo  than  is  laid  in  the  dodara^ 
tioo,  a  traverse  is  necessary.     Benjamin  v.  Howell,  M.  18  Cr.  2.  1  Wils.  81. 

So,  if  the  defendant  makes  a  local  justification,  he  ought  to  traverse  all 
places  except  that  to  which  the  justification  extends  ;  as,  if  he  justifies  as 
iberiff;  he  must  traverse  all  placeji  except  his  own  .county.  2  Cro.  373*  R# 
Cro.  El.  504. 
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If  he  justifies  a  trespass  by  a  release,  &c.  at  a  day  precedent,  he  must  tra- 
verse  all  times  afi«   •     I  Sal.  222.  .   x  u-  h 

If  he  justifies  as  conslable,  he  must  traverse  all  places  but  his  own  zUL 

Co.  Lit.  282.  b.  ^  .  ^.    ^.       ..     •.        c       oic    n*» 

If,  as  olher  officer,  all  places  but  those  wilhin  his  authonly,     bav.  25.  57. 
If  he  justifies  a  distress  for  damage  feasant,  in  A.  he  must  traverse  all  oth- 

er  places.    Co.  Lit.  282.  b.     R.  Cro.  El.  705.  «   ,  cm 

Or,  a  distress  for  rent,  he  must  traverse  all  places  not  demised.     K.  I  Md. 

293    294. 

So,  if  he  justifies  by  molliUr  matius  imposnil  for  entering  his  hou?e  in  A., 
he  must  traverse  all  other  places.     R.  do.  El.  705.      1  Rol.  19.     R.  Lut. 

1  A  ^7 

So',  if  he  justifies  by  process  out  of  an  inferior  court,  he  ought  to  traverse 
all  places  out  of  their  jurisdiction.     Semb.  1  Rol.  264,  265.     Lut.  15^63. 

So,  if  he  justifies  by  process,  &c.  he  ought  to  traverse  all  times  before 
the  teste,  and  after  the  return.     R.  1  Rol.  406.  ,!..•> 

If  he  justifies  as  sheritT,  &c.  he  ought  to  traverse  all  times  before  his  oi- 
flce  or  since.     R.  1  Lev.  216. 

And  such  justificalion  must  not  be  larger  or  narrower.     Vide  post,  lU 

15,  16.)  i_     .      1. 

And,  if  the  place  or  time  is  not  material,  the  justification  must  be  m  the 
place  and  on  the  day  alleged  in  the  declaration.     Vide  post,  (G  12.) 

So,  if  a. man  makes  title  by  feofiment,  and  ihe  other  pleads  a  prior  feoff- 
ment, he  ought  to  traverse  the  last.     Vide  post,  (G  3.) 

Or,  by  grant  of  a  copyhold,  and  the  other  pleads  that  the  manor  came,  by 
reason  of  the  vacancy  of  a  bishoprick,  &c.  to  the  hands  of  the  king,  who 
made  a  prior  grant  to  him,  he  must  traverse  the  last  grant  by  a  copy  ;,  for  he 
has  not  confessed  seisin  in  him  who  made  the  last  grant  and  avoided  it.  R. 
Cro.  EL  754.     Vide  post,  (G  3.) 

If  the  defendant  avows  for  rent  granted  by  A.  seised  in  fee,  and  the  plain- 
tiff says  that  A.  was  seised  in  tail  and  died,  and  the  laud  descended  to  him, 
he  must  traverse  the  seisin  in  fee.     Semb.^Dy.  31 2.  b. 
.    If  the  plaintiff  counts  that  A.  seised  in  fee  demised  for  jears,  &:c.  and  the 
defendant  pleads  that  before  the  seisin  of  A.,  B.  being  seised,  devised  to 
him  in  tail,  and  that  be  was  seised  till  A.  disseised  him  and  leased,  &c.  ;  if 
the  plaintifi  says  that  the  defendant  afterwards  levied  a  fine  to  A.  he  ought 
to  traverse  the  disseisin.     R.  Jon.  402. 

r*]So,  if  the  plaintitr  alleges  a  seisin,  in  fee,  and  the  defendant  shows  that 
he  liad  a  conditional  fee,  he  must  traverse  the  seisin  in  fee  alleged  ;  for  it 
would  be  intended  an  absolute  fee«     R.  Yel.  140. 

So,  if  the  plainiiif  alleges  seisin  till  A.  died  without  issue,  and  the  defen- 
dant confesses  an  estate  till  B.  died  without  issjue,  he  must  traverse  the  es- 
tate alleged  by  the  plaintifi  ;  for  they  are  different  estates.     R.  iTel*  140. 

So,  if  the  plaintiff  counts  of  an  estate  to  him  and  his  heirs  male,  and  the 
defendant  of  one  to  him  and  his  heirs  female,  be  must  traverse  the  first  estate 
surmised  by  the  plaintiff.     Ycl.  HI. 

So,  if  the  plaintiff  claims  by  prescription,  and  the  defendant  confesses  a 
title  by  deed,  be  must  traverse. the  prescription.     Ycl.  141. 

So,  if  the  plaintiff"  claims  a  seisin  in  fee,  (which  shall  be  intended  in  pos- 
aession,)  and  the  defendant  entitles  himself  to  a  lease  prior  to  the  plaintifl  's 
seisin,  (by  which  it  appears  he  had  a  fee  only  in  reversion,)  he  must  traverse 
the  seisia  of  the  plaintiff  in  fee.  Per  two  J.  Cro,  eont.  Cw.  Car.  324.  S 
Mod.  319. 
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If  the  plaintiflf  declares  ou  a  demise  of  two  chambers,  and  the  defendant 
pleads  a  demise  of  two  chambers  and  another  room  and  entry  therein,  be 
must  traverse  the  demise  of  the  two  chambers  only-  11.  but  Sand,  thought 
that  the  traverse  woutd  be  more  proper  on  the  part  of  the  plaintiff,  \ 
Sand.  207.  Ray.  1 70.     1  Lev.  2G3. 

Sp,  in  detinue  of  a  chest  with  charters,  if  the  defendant  pleads  delivery  ot 
A  box  with  charters  as  a  pledge,  he  must  traverse  the  detinue  of  a  chest. 

In  disceit  against  an  attorney  for  appearing  without  warrant,  who  pleads 
that  he  appeared  only  for  another  defendant  from  whom  he  had  a  warranty 
he  must  traverse  the  covin*     R.  Dy.  361.  h* 

If  the  defendant  says  that  A.  being  seised  demised  to  him,  and  the  plain- 
tiff replies  that  A.  before  enfeoffed  him,  he  must  traverse  the  demise,  ex- 
cept where  he  adds  an  entry  and  demise,  and  afterwards  a  re-entry.  Cra« 
El.  754. 

So,  iCllie  defendant  confesses  and  avoids  the  matter  of  the  count,  &c.  only 
by  argument,  he  must  traverse  :  as  in  debt  ai^aiiist  an  executor,  who  pleads 
that  he  is  admJDistrator,  he  must  traverse  administration  as  executor.  Kit. 
229.  b. 

To  debt  against  an  administrator,  who  pleads  that  he  is  executor,  he  must 
traverse  the  dying  intestate.     Kit.  229.  a. 

In  an  action  upon  the  statute  of  labourers,  and  count  that  the  defendant 
was  a  vagrant  and  refused  to  serve  ;  if  the  defendant  pleads  that  he  was  In 
fbe  service  of  A.,  he  ought  to  traverse;  without  this  that  he  is  a  vagrant. 
KU.  ^29.  a.  - 

Jn  partition,  if  the  defendant  pleads  that  he  is  sole  seised,  he  must  tra« 
Terse  that  he  holds  oro  indiviso.     Kit.  229.  b. 

Id  trespass,  the  cfcfendant  pleads  a  lease  granted  by  the  master  and  fel- 
lows of  a  college  ;  if  the  plaintiff  replies  that  at  the  time  of  the  demise  al- 
leged there  were  no  fellows,  he  must  traverse  absque  hoc  that  the  master  aoA 
fellows  demised.     Kit.  229.  b. 

If  the  defendant  alleges  seisin  of  a  manor,  and  thereon  iustifies  foi*  a  he- 
not,  if  the  plaintiff  replies  that  B.  was  jointly  seised  with  him,  he  most  tra* 
verse  absque  hoc  that  defendant  was  sole  seised.     R.  2  Mod.  60. 

[*]irthe  defendant  alleges  seisin  in  him  of  a  manor  and  a  fine  levied,  and 
the  plaintiff  replies  that  he  himself  was  and  still  is  Seised,  he  must  traverse 
the  defendant's  seisin  at  the  time  of  the  tine,  R.  1  Leo.  77.  1  And.  166, 
SaT.  86. 

If  he  alleges  seisin  in  A.,  by  whose  command  betook  damage  feasant^ 
and  the  plaintitf  alleges  that  the  father  of  A.  Was  seised  and  leased  for  life 
to  B.,  under  whom  he  claims,  he  must  traverse  the  seisin  of  A.  at  the  time 
of  the  taking.     Dub.  3  Mod.  318.     R.  Garth.  1G5.  . 

U  the  defendant  alleges  seisin  in  A.,  who  devised  to  his  father  in  tail,  who 
died  seised,  and  that  defendant  entered  and  was  seised  till  disseised  by  the 
plaintiff;  if  the  plaintiff  confesses ^Jhe  seisin  and  devise,  but  pleads  a  re^ 
eovcry  and  conveyance  to  himself,  he  must  traverse  the  disseisin.  R.  Cro* 
Car.  494.     Jon.  402. 

If  he  alleges  seisin  in  A.,  and  a  demise  and  grant  of  the  reversion  to  the 
plaintiff,  to  which  the  plaint  til  confesses  seisin  of  a  moiety  by  A.:  and  a 
demise  and  grant  to  the  plaintiff,  who  granted  to  the  owner  of  the  other 
moiety,  he  mu«t  traverse  that  A.  was  seised  of  the  whole  at  the  time  of  the 
demi^. 

So,  though  the  matter  of  the  count  or  bar  be  confessed  and  aToided  by 
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the  plea  in  the  affirmative,  he  ought  to  traverse  in  the  negative,  otherwise 

there  can  be  no  issue.     Vide  post,  (R  3.)  .    ./-     .i.    ^  i  •      u 

As  in  trespass  for  taking  six  beasts,  the  defendant  justifies  the  taking  by 
agreement,  the  plaintiff  replies  that  they  were  other  six,  he  must  traverse 
in  the  negative  ;  without  this  that  he  took  the  same  six.     Kit.  229,  a. 

In  debt  on  a  bond  dated  2d  April,  and  primo  dcliberat.  2d  May,  the  defep- 
dant  pleads  a  release  9th  April,  and  that  the  bond  was  delivered  2d  April, 
he  must  traverse  absque  hoc  that  it  was  ;?nmo  ddiberat.     2d  May.     Kit. 

In  debt  on  a  bond  conditioned  to  deliver  an  inventory  of  all  the  goods 
of  B.,  the  defendant  says  that  he  delivered  aa  inventory  of  such  goods 
which  are  all,  the  plaintiff  replies  that  B.  had  such  other  goods;  he  must 
traverse  that  those  named  by  the  defendant  are  all.     R.  Dal.  52. 

So,  in  all  cases  the  replication  must  confess  and  avoid  the  bar,  or  traverse 
it,  except  where  it  is  matter  of  law,  supposal,  or  matter  that  cannot  be  tried* 

1  And.  166.     1  Leo.  77.  ,..  t.  ..     ^  r    j    *  ^ 

Ifplaintiffin  his  replication  makes  several  averments,  which  the  deiendaiit  does 

not  traverse  in  his  rejoinder,  to  which  plaintiff  demurs,  judgment  shall  be  for  plain- 
tiff- fer  whatever  is  materially  alleged  must  be  traversed,  or  it  is  always  taken  to 
be  admitted.     Nicholson  v.  Simpson,  P.  6  G.  Str.  297.     Fort.  366. 

If  a  custom  is  pleaded,  and  plaintiff  replies  another  custom  repugnant  to  it  Ken- 
chin  V.  Knight,  M.  23  G.  2.  1  Wils.  253. 

In  an  action  of  trespass,  the  defendant  pleaded  that  an  ancient  messuage  and 
twelve  acres  of  land  were  immemorialJy  parcel  and  a  customaiy  tenement  of  the 
manor  of  A. ;  and  that  there  is  a  custom  in  the  manor  that,  from  time  whereof,  &c. 
the  customary  tenant  of  the  said  customary  tenement,  for  all  the  time  aforesaid,  has 
had  right  of  conunon,  &c.  The  plaintiff  in  his  replication  traversed  the  custom, 
and  was  admitted  upon  the  trial  to  prove  that  the  messuage  was  built  within  twenty 
years,  and  not  upon  the  site  of  an  ancient  house,  though  the  replication  seemed  to 
admit  the  antiquity  [*]of  the  tenement.     Dunstan  v.  Tresider,  B.  R.  M.  33  G«a. 

3. 5  T.  R.  2.  y         X     ■,  J,    \^ 

^  So,  in  assumpsit  upon  a  promissory  note,  where  the  defendant  pleaded  the 
tenaer  of  a  certain  sum  in  full  of  the  plaintiff's  demand,  being  less  than  the  sum 
appearing  to  be  due,  from  the  face  of  the  record,  the  plaintiff  should  have  traversed 
the  sufficiency  of  the  tender  ;  otherwise,  the  plea  will  be  good  on  demurrer.  Ver- 
mont Bank  v.  Porter,  6  Day,  316. 

So,  a  material  fact  alleged  in  the  bar  must  be  traversed  ;  it  cannot  be  avoided 
by  the  allegation  of  a  collateral  fact.  Lamed  r.  Bruce,  6  Mass.  Rep.  57.  Vide 
Norton  r.  Sweet,  15  Mass.  Rep.  169. 

Miscellaneous  cases.     Synder  «.  Croy,  2  Johns.  Rep.  227.  )► 

(G  3.)  When  not  necessary  : — If  the  party  confess  and  avoid. 

But,  generally,  if  the  matter  of  the  count  or  bar  be  confessed  and  avoid- 
ed, a  traverse  is  not  necessary  ;  as,  if  the  defendant  justities  as  assignee  of 
a  term  for  years  of  A.,  if  (he  plainlifF claims  by  a  prior  assignment  from  A* 
of  the  same  term,  he  need  not  traverse  the  assignment  to  the  defendant,  for 
he  has  confessed  and  avoided  it  ;  for  after  the  assignment  to  the  plaintifif, 
A,  could  not  assign  to  the  defendant.  R.  Mq.  551.  Cro.  El.  650.  Per 
two  J.  three  cont.  Ow.  142.  R.  per  three  J.  6  Co.  24.  b.  R.  Mo. 
557.     Dub.  2  Vent.  212. 

So,  if  a  man  claims  a  copyhold,  and  the  other  party  claims  by  a  prior 
grant,  he  need  not  traverse  the  subsequent  grant,  but  (he  traverse  must  be 
of  the  prior  grant.     R.  2  Cro.  299.     Yel.  221.    2  Bui.  1.  Vide  ante,  (G  2*) 

So,  if  a  man  claima  by  patent,  the  other  who  has  a  prior  patent  need  not 
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traverse  the  last  patent,  though  it  be  not  folly  avoided ;  for  bj  possibility 
the  king  might  have  a  new  title  after  the  first,  and  before  the  sabsequenl 
grant.     Per  three  J.     Cro.  Car.  581. 

So^  if  the  defendant  pleads  that  the  plaintiff  abated  after  the  death  of  A., 
and  the  plaintiff  replies  that  A.  devised  to  him,  he  need  not  traverse  the 
abatement.     R.  Yel.  151.     Vide  Lut.  1558. 

Yet  if  the  feoffinent  of  A.  be  pleaded,  and  the  other  pleads  a  prior  feoff> 
ment  from  A.,  be  must  traverse  the  last  feoffment  *,  for  possibly  A.  might 
gain  a  new  estate  by  disseisin  after  the  first  feoffment.  Dy.  171.  Cro.  El« 
650.  6  Co.  25.  a.  R.  2  Cro.  681.  R.  Cro.  El.  30.  Vide  ante,(G  2.) 
So,  if  there  be  a  suggestion  in  prohibition  of  a  perpetual  unity,  if  iUc  de- 
fendant shows  that  the  abbey  was  founded  within  time  of  memory,  he  need 
not  traverse  the  prescription,  for  it  is  sufiiciently  avoided.     R.  Yel.  31  • 

Otherwise,  if  the  land  was  in  the  hands  of  farmers  ;  for  then  the  pre- 
scnplion  must  be  traversed.     R.  Yel.  31. 

So, in  quart  impedit^  if  the  plaintiff  counts  that  A.  being  seised  in  fee, 
presented  B«,  and  granted  the  next  avoidance  to  him,  &c. ;  and  the  defend- 
ant pleads  Ibat  A.  being  seised  in  fee  enfeoffed  others  to  the  use  of  himself 
for  the  life  of  C,  and  then  granted  the  next  avoidance,  and  that  C.  died,  he 
need  not  traverse  the  seisin  in  fee  at  the  time  of  the  grant,  for  he  has  con- 
fessed and  avoided  it.     Dub.  Hob.  1 02. 

So,  in  a  scire  facias  against  tertenants,  who  plead  that  the  cognisor  and 
others  were  jointly  seised,  and  the  cognisor  died,  &c.,  if  the  plaintiff  re- 
plies a  bargain  and  sale,  this  avoids  the  joint  seisin  ;  and  therefore  it  need 
not  be  traversed.     R.  2  Sand.  28. 

So,  in  avowry  by  distress  for  rent  of  a  third  part,  if  the  plaintiff  in  bar  en- 
titles himself  to  the  other  two  parts  in  common,  he  need  not  traverse  the 
taking  in  the  third  part  only  ;  for  he  has  confessed  and  avoided.  R.  2  Vent. 
228.  383. 

If  the  defendant  justifies  imprisonment  by  the  sheriff's  warrant  upon  a 
capias,  and  that  the   plaintiff  escaped,  whereon  he  by  the  same  warrant 
r* Retook  him,  if  the  plaintiff  replies  he  escaped  with  the  sheriff's  consent, 
he  need  not  traverse  the  second  takmg.     R.  I  Brownl.  1 97. 

Yety  if  there  be  not  a  full  confession  and  avoidance,  there  may  be  a  tra- 
verse, though  it  is  not  necessary;  as,  in  replevin,  if  the  defendant  ti  vows  a 
distress  in  two  parts  of  the  land,  and  the  plaintiff  makes  title  to  a  fourth  of 
the  third  part,  if  the  avowant  conveys  to  him  the  two  parts  also,  he  may  tra- 
verse that  he  was  seised  of  the  fourth  only.     R.  Hob.  80. 

So,  in  guare  impedil^  the  plaintiff  counts  of  a  grant  of  A.  seised  in  fee,  the 
defendant  shows  that  he  was  seised  only  pur  auter  vie  ;  yet  he  may  traverse 
the  seisin  in  fee.  Semb.  Hob.  103.  Mo.  869. 
And  to  add  a  traverse  is  the  surest  way.  D.  Mo.  869. 
I  So,  to  a  plea  of  the  statute  of  usury,  the  plaintiff  may  reply,  that  it  was 
tH)t  corruptly  agreed,  &c.  without  a  traverse.  Waterman  v.  Haskin,  7 
Johns.  Rep.  283.     Vide  Caincs  r.  Brisbau,  13  Johns.  Rep.  9. 

And  if  the  defendant  plead  a  right  in  bar,  and  th^  plaintiff  reply  his  own 
right  as  a  qualification  of  the  defemJant's  right,  he  should  not  traverse  the  de- 
fendant's right.     Spear  r.  Bicknell,  5  Mass.  Rep.  1?5. 

When  the  plaintiff  confesses  and  avoiis  the  defendant's  bar,  he  may  not 
add  a  traverse,  and  thereby  preclude  the  defendant  from  denying  the  facts 
which  avoid  his  defence.     Ov  stead  v.  Shed,  1 3  31ass.  Rep.  520,  { 
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(Gr4.)  If  he  justify  the  whole  action* 

So,  if  he  jusfifies  the  whole  fact,  a  traverse  is  not  necessary  ;  as,  in  battery^ 
if  the  defendant  justifies  bj  casualty,  he  need  not  traverse  aliter  aut  alio  moda^ 
D.  Mo.  864.     Cro.  El.  667. 

If  in  trespass  for  taking  and  detaining  cattle  at  A.,  defendant  justifies  for  damig* 
leasantat  B.,  and  that  he  impounded  at  A.,  he  need  not  traverse.  Rvley  v.  Pkik« 
burst,  T.  21  &  22  G.  2,     1  WDs.  219.  /    /         «» 

(G  d.)  If  it  be  a  matter  of  law. 

So,  If  a  man  alleges  matter  of  law  in  bar  or  avoidance  of  another's  title,  a 
traverse  is  not  necessary  ;  as,  in  ejectment,  if  the  defendant  pleads  a  fine  to 
the  kmg  and  his  heirs  male  of  his  body,  whereby  the  king  entered  and  was 
seised  in  tail,  if  the  plaintiff  confesses  the  fine,  and  says  the  king  entered  and 
was  seised  in  fee,  there  need  not  be  a  traverse  of  the  seisin  in  tail:  for  it  is 
matter  of  Jaw.     R.  PI.  Com.  280.  b. 

So,  in  trover,  if  the  defendant  plead  a  seizure  ;  ag;  prisage,  to  the  king's 
use,  there  is  no  need  to  traverse  the  conversion  ;  for  he  confesses  the  seiz- 
ure ;  and  whether  it  be  a  conversion  is  matter  of  law.     R.  Yel.  200. 

So,  in  trespass,  if  the  defendant  pleads  a  sale  in  the  market,  be  need  not 
traverse  the  plaintiff's  property.     5  H.  7.  14.  a. 

So,  if  he  plead  seisure  ;  as,  a  waife  or  wreck.     Ibid. 

bo,  to  an  avowry  for  rent  by  prescription,  if  the  defendant  pleads  unity  of 
possession,  there  is  no  need  to  traverse  the  prescription;  for  it  is  matter  of 
law  whether  unity  extinguishes  it.     Ibid.      ^  *^        ' 

So,  If  the  defendant  pleads  that  the  plaintiff  and  his  blood  have  been  viL 

Wo      ^i.^^'^'''^'.*?-  *^®  Plaintiff  replies  that  he  is  a  bastard,  he  need  not 
traverse  the  prescription.     Ibid. 

*hff''JVT'*T'''Vf^''^   plaintiff  alleges  seisin   in  king  Edward,  and 
that  he  died  seised,  and  the  rectory  descended,  &c. ;  if  the  defendant  pleads 

BL  SrSom!  496  ^"^  '^'  ^'^  "''^'^  """*  ^''"''^''^  ^^^  ""y'^S  Beise^. 

^tS\zl  ''''''  ''^'"  <^^^^^^  with  fact,  may  be  tmversed ;  as,  simony. 

Seisin  in  fee  or  in  tail.     Yelv.  140. 

The  Tight  of  a  county  to  repair  a  bridge.    2  Lev.  112, 

[*](G  6.)  Or,  a  matter  of  record. 

;f  ^' '^f  '"'*"  alleges  a  matter  of  record,  there  ought  not  to  be  a  traverse  ta 
tl'l     '^Tr  ^"^  *"5^.^^  '^^  ^^"''*'*:^  5  as,  in  debt  upon  a  recoveryTn  an 

Jn  scire  facias  against  bail  in  error,  who  plead  quod  judicium  pendet  inde^ 

(G7.)  Or,  not  triable. 
^  So,  if  he  alleges  a  matJcr  of  fact,  which  is  not  triable  •  as  an  intent  »» 
Je8.gn  to  jnake.  it  is  not  trave^able ;  because  it  cinnot'  Se  tried  is  ?u 
waste,  .f  the  defendant  pleads  an  assignment,  and  the  plaiotSr  r"  olies "hit 
the  assignment  was  contrary  to  f ho  sfaf  una  "'^  t""""""  repnes  wiat 
Dlainf iff  shouM  nnf  fcn/!-/^  •  '" V"'*  ' '  "•  ^'  *•»  *<>  tl>e  intent  that  the 
i*l  70J  ^"***  '^''°"  *^  ^""S  h"  action,  and  that  the  de- 


Traterse^ 


173 


fimdantcontiDiied  the  posseasion,  traverse  that  the  assignment  was  not  made 
to  the  intent,  &c.  is  bad  ;  for  he  ought  to  traverse  the  pernancy  of  the  pro« 
fits.    R*  5  Co.  77.  b. 

SO}  a  tFaverse,  that  he  used  a  garden  iecundum  veram  inienlionem  indentu* 
ris,  is  had  ;  for  the  intent  was  not  traversable.     R.  3  Lev.  167. 

SOf  in  aa  action,  quare  retinuit  eanem  sciens  ad  mordendum  ovts  consiitt.^ 
the  mens  is  not  traversable,  but  mast  be  given  in  evidence.  R.  1  Rol.  4. 
1.  45. 

Yet,  a  traverse,  that  he  arrested  virtute  zoarranU^  is  good.  Semb.  1 
.  Sand.  33. 

So,  a  traverse  of  an  entry  bv  command,  where  by  inducement  the  com- 
mand  appears  material.     R.  Cro.  El.  463. 

So^a  ptea,  that  he  left  money  with  the  pWmiiff  &a  intenlione  that  he  should 
pay,  is^ood  ;  for  he  may  traverse  tjtiod  non  reliquU  modo  el  forma.  R.  Skin. 
3S7. 

(G  8.)  Or,  not  expressly  alleged. 

So,  a  matter  not  expressly  alleged,  need  not  be  traversed  ;  as,  if  the  de- 
fendant jpfeads  a  grant,  used  to  be  made,  of  an  office  to  such  person  or  per- 
sons as  D.  pleased,  and  the  plaintiti  replies  that  it  used  to  be  granted  to  one 
person  only,  he  need  not  traverse  to  several  ;  for  it  is  not  expressly  olleged. 
m.  10  Co.  59.  a.     Vide  post,  (G  Id.) 

If  the  plaintiS  alleges  that  the  dean,  archdeacon,  and  chapter  of  B.  lea^^ed 
to  him,  and  the  defendant  pleads  that  the  dean  and  chapter  of  B.  leased  to 
him,  absque  hoc  that  there  is  such  a  corporation  as  dean,  archdeacon,  and 
chapter  of  B.,  it  is  not  good.     Semb.  Lane,  18. 

So,  if  a  man  traverses  a  matter  not  alleged,  it  is  bad  \  as,  if  a  breach  of 
covenant  be  assigned  that  he  did  not  pay  the  salary  of  an  office,  and  the  de- 
fendant traverses  that  he  did  not  receive  the  profits  of  the  office.  R.  2 
Vent.  79. 

So,  itlhe  defendant  justifies  by  process  out  of  an  inferior  court,  the  plain* 
titr  cannot  traverse  that  the  matter  arose  out  of  the  jurisdiction  ;  for  it  was 
pot  alleged.    R.Lut.  1560. 

Sop  in  trespass  for  cutting  down  trees,  if  the  defendant  says  that  the  bai- 
liff* appointed  the  taking  of  trees  for  repairs,  for  which  he  look  those 
Mtrees  ;  traverse,  that  he  did  not  appoint  those,  is  bad  ;  for  this  was  not  s^l- 
feged.     R.  Lut.  1480. 

(Q  9.)  Or,  if  there  be  a  good  issue  before. 

So,  if  it  be  good  issue  by  an  express  affirmative  and  negative,  there  ought 
not  to  be  a  traverse ;  as,  in  an  audita  querela  to  avoid  execution  on  a  statute, 
alle^ng  that  obtulil  the  money  at  the  day  of  payment  ;  if  the  defendant 
pieadi  that  at  such  a  day  he  demanded  it,  and  no  one  was  ready  to  pay,  he 
oagbtnotto  traverse,  absque  hoc  quod  ph'inti ff  obtulU  ;  for  there  was  an  i9^ 
we  before.  R.  Cro.  El.  755.  But  it  appears  that  the  plea  was  bad  in 
another  point.     Yel.  38.     2  Cro.  13. 

But  in  order  to  take  issue  on  a  single  point,  after  an  affirmative  and  ne- 
gative, a  traverse  may  be  allowed  \  as,  where  the  defendant  pleads  another 
action  depending  for  the  same  cause,  if  the  plaintiff  replies  that  they  are 
aeveral  causes,  absque  hoc  that  it  was  for  the  same  cause,  it  is  good.  R.  on 
9  epecial  demurrer,  1  Vent.  101.     Ray.  199.     1  Mod.  72. 
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(G  10.)  Of  what  things  a  traverse  shall  be: — O    the  most 

material  thing. 

A  traverse  ought  to  be  of  the  most  material  thing  and  the  effect  of  the 
bar  ;  and  therefore  in  debt  for  rent  on  a  lease  for  years,  if  the  defendant 
pleads  a  descent  to  A.,  who  was  disseised  by  the  lessor,  but  after  the  lease, 
and  before  any  rent  due  entered,  the  plaintiff  ought  to  traverse  the  dissei- 
sin, not  the  descent.     R.  Mo.  539. 

So,  in  trespass,  if  the  defendant  pleads  that  A.  being  seised  made  a  lease 
to  him,  the  plaintiff  shows  that  afler  the  disseisin  of  A.  his  father  was  seis- 
ed and  died  seised,  and  the  land  descended  to  himself  he  must  traverse  the 
lease.     R.  Mo.  574.     6  Co.  24.  a. 

-  So,  if  the  surrender  of  a  copyhold  into  the  hands  of  A.,  the  plaintiff's 
-steward,  be  alleged,  the  plaintiff  ought  to  traverse  the  surrender ;  not  that 
A.  was  not  his  steward.     R.  Cro.  El.  260. 

So,  in  quare  impedit,  thd  most  material  point  ought  to  be  traversed.  D. 
1  Rol.  235.  R.  Lit.  15.  R.  Cro.  Car.  61.  105.  586.  R.  Vau.  10,  &c. 
36,  &c.     Lut.  1630. 

In  trespass,  if  the  defendant  pleads  that  the  land  was  demised  to  A.  who 
set  out  his  tithes,  whereon  he,  as  parson,  took  them,  the  plaintiff  must  tra- 
verse the  taking  as  tithes,  and  not  the  demise.     R.  Jon.  89,  90. 

If  the  defendant  pleads  a  gift  to  his  ancestor  in  tail  and  several  descents, 
whereby  the  land  came  to  him  ;  if  (he  plaintiff  confesses  the  gift,  and  alleges 
a  feoffment  by  the. donee,  under  which  he  claims,  and  traverses  that  the  do- 
nee died  seised,  it  is  bad ;  for  he  ought  to  traverse  the  last  dying  seised  for 
there  might  be  a  remitter.     R.  Dy.  107.  a. 

Iq  debt  upon  a  bond  for  appearance  OcL  Martini^'it  the  defendant  pleads 
the  St.  23  H.  6.  and  that  he  was  imprisoned  by  a  writ  returnable  quinden. 
Martin.,  if  the  plaintiff  replies  that  he  was  imprisoned  by  a  writ  returnable 
Oct.  Mart.j  he  ought  to  traverse  the  imprisonment  by  writ  returnable  quin^ 
den.  Mart.     R.  2  Lev.  1 75. 

In  prohibition,  on  a  libel  for  the  profits  of  land  given  for  charity,  upon 
su^estion  that  the  land  was  given  to  his  own  use,  if  the  defendant  [*3pleads 
a  gift  for  charity,  and  traverses  the  gift  to  his  own  use,  it  will  be  good. 
R.  2  Bui.  20. 

In  prohibition  plaintiff  declared,  suggesting  that  defendant  had  no  jurisdiction, 
setting  out  that  tlie  dean  and  chapter  was  from  a  translation  of  pripr  and  convent, 
and  suggesting  that  where  dean  and  chapter  are  of  royal  foundation,  the  archbishop 
has  no  power..  The  archbishop  pleads  and  traverses  that  the  prior  and  convent  is 
of  royal  foundation.     On  demur^;^r,  judgment  for  defendant.     Fort  829. 

But  the  defendant  may  traverse  any  part  of  the  declaration  which  is  ma- 
terial to  the  plaintiff's  title  ;  as,  if  the  plaintiff  alleges  that  A.  being  seised 
enfeoficd  B.  who  died  seised,  and  the  land  descended  to  his  heir,  who  de- 
mised to  him,  and  afterwards  A.  ousted  him  and  disseised  his  lessor,  and 
conveyed  to  the  defendant ;  the  feoffment,  descent,  or  disseisin  may  be  tra« 
versed.  •  Dy.  366.  a. 

In  trespass,  if  the  defendant  pleads,  that  before  the  trespass  A.  was  seised 
and  leased  to  him,  the  plaintiff  may  traverse  the  seisin  or  the  lease,  for 
both  are  material  to  the  defendant's  title.     6  Co.  42.  a. 

So,  if  he  pleads  that  A.  being  seised,  enfeoffed  B.,  who  enfeoffed  C.  un- 
der whom  he  claims,  the  plaintifl  may  traverse  seisin  or  any  mesne  feofffl 
mcnt,  if  the  defendant  does  not  claim  by  any  mesne  conveyance  from  the 
plaintiff  himself.     6  Co.  24t  b. 
[»172] 
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So,  if  be  pleads  that  A.  being  seised,  in  fee  conveyed  to  B.  in  (ail,  under 
^hom  the  defendant  claims ;  the  plaintiiT  may  say  that  D.  being  seised 
granted  to  A.  in  tail,  &c.  and  may  traverse  that  A.  was  seised  in  fee,  or  the 
conveyance  id  tail.     R*  2  Cro.  681. 

If  he  says  that  A.  being  seised  leased  to  him,  and  afterwards  disseised 
bim  and  leased  to  the  plaintilT,  he  may  traverse  the  demise  to  the  defend- 
ant, or  the  disseisin.     R.  Cro.  El.  798. 

So,  if  the  plaiutiif  alleges  a  title  when  be  need  not,  he  gives  the  defendant 
the  advantage  of  traversing ;  as,  in  replevin,  if  the  defendant  avows  dam* 
age  feasant  in  black  acre,  and  the  plaintilf  in  bar  says  he  was  seised  in  fee 
of  a  close,  of  which  the  defendant  ought  to  repair  the  fences,  and  for  de- 
bait,  &c.  the  defendant  may  traverse  his  seisin  in  fee.  Per  three  J.  Wind« 
dubitanU,  Dy.  365.     Vide  post,  (G  16.) 

In  e)ectment  on  the  demise  of  B.,  if  the  defendant  pleads  that  B.  en- 
fcoSed  A.,  and  the  estate  descended  to  his  heir,  who  demised  to  him,  and 
them  B.  disseised,  &c.  \  the  plainlifll  may  traverse  the  feoflment  to  A.  or 
ibe  descent^  though  it  need  not  be  alleged.     Dy.  366.  a. 

Id  replevin,  the  defendant  says  that  B.  was  seised  in  fee,  which  descend- 
ed to  A.,  and  avows  for  a  rent'chargc  granted  by  A. ;  Ihe  plaintiff  says  that 
B.  was  seised  in  tail,  which  descended  to  A.,  and  he  granted  and  died,  a6- 
squt  hoc  that  B.  was  seised  in  fee  ;  the  traverse  of  the  seisin  in  fee  by  B* 
is  good,  though  the  seisin  by  A.  was  more  material.  R.  2  Cro.  44.     Yel.  54. 

So,  also,  if  two  points  are  material,  the  defendant  may  traverse  one  or 
the  other ;  as,  in  trespass,  if  the  defendant  pleads  that  A.  was  seised  and 
demised  to  him,  the  plaintiff  may  traverse  the  seisin  or  demise.  R«  Hard. 
3  J  7. 

So,  in  debt  upon  a  bond  for  appearance,  if  the  defendant  pleads  the  st. 
23  H.  6. 10.  and  that  he  was  arrested  by  a  writ  rctuniable  at  another  day, 
and  the  plaintiff  replies  that  it  Was  upon  a  writ  returnable  [*]on  the  first; 
either  the  one  or  other  writ  is  traversable.  Scmb.  1  Sand.  22.  1  Lev.  192. 
2  Lev.  174. 

\n  trespass,  if  the  defendant  says  that  A.  was  seiseJ  in  fee,  and  be- 
ing outlawed,  and  found  by  inquisition,  &c.  the  defendnnt  entered  upon  a 
levari f  the  plaintiff  replies  that  B.  being  seised  demised,  to  him,  he  may 
traverse  the  seisin  of  A.,  or  that  the  land  was  not  found  by  inquisition.  R. 
Hard.  316. 

In  an  information  for  an  intrusion,  if  the  dcfcndaut  says  that  the 
king  by  patent  granted  to  A.,  who,  being  seised  in  fee,  enfeoffed  the 
defendant,  the  attorney-general  may  traverse  the  grant  of  feoffment,  but 
not  that  A.  was  not  seised  in  fee :  for  that  is  the  consequence  of  the  grant. 
Sav.  58. 

So,  if  the  defendant  does  not  rely  on  the  most  material  matter,  but  goes 
to  another  point,  he  gives  the  plaintiff  the  advantage  of  traversing  it ;  as,  in  an 
action  for  disturbance  of  common,  if  the  defendant  pleads  that  he  is  lord  of 
the  soil,  and  put  rabbits  there,  and  prescribes  for  a  warren,  though  he 
might  justify,  as  lord,  the  putting  beasts  of  warren  on  the  common  ;  yet  when 
be  goes  on  and  prescribes  for  a  warren,  the  plaintiff  may  traverse  the  pre- 
scription.    R.  Lut.  108.. 

In  trespass,  if  defendant  justifies  cutting  a  beam,  whereby  tiles  are  thrown  down, 
and  the  replication  traverses  its  being  previous,  it  is  not  ad  idem,,  and  therefore  bad. 
Homphfeys  v.  Churchman,  T.     9  G.  2.     B.  R.  H.  289. 

i  Thouffh  a  tniverse  can  be  taken  to  a  single  point  only,  yet,  as  that  point  may 
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xronsist  of  a  number  of  facts,  the  traverse  need  not  be  coofihed  to  a  single  fact|  but 
'   may  deny  them  all.     Strong  o.  Smith,  3  Caines'  Rep.  160. 

And  in  trespass,  iivhere  the  defendant  pleads,  that  a  third  person  was  m  posses- 
sion of  the  locns  in  quo,  and  demised  to  him  for  a  year,  the  plaintiff  may  traverse 
both  the  seisin  and  demise.     Ibid. 

Where  several  matters  are  alleged  in  a  plea,  which  constitute  one  entire  defence, 
and  form  one  connected  proposition,  it  is  sufficient,  if  the  replication  traverse  tiie 
material  allegation  in  the  plea.  Bradner  v.  Demick,  20  Johns.  Rep.  404.  Vide 
Beckiey  v.  Moore,  1  M'Cord,  464.  y 

(G  11.)  What  thing  is  traversable. 

And  therefore  any  fact,  which  appears  to  be  material,  is  traversable, 
though  it  be  only  suggestion  ;  as,  in  prohibition,  a  suggestion  of  a  refusal 
by  the  spiritual  court  of  a  plea  (which  ought  to  be  allowed)  in  a  suit  there 
for  tithes,  or  other  matter  of  their  cognisance,  is  traversable,  otherwise  their 
jurisdiction  in  any  case  might  be  taken  away  by  such  a  suggestion.  R.  2 
Co.  45.  a. 

Otherwise,  where  the  refusal  is  not  the  cause  of  the  prohibition.  R. 
Mo.  425. 

So,  any  surmise,  which  takes  away  the  jurisdiction  of  the  court,  is  tra- 
versable.    Cro.  El.  511. 

So,  place  or  time,  where  it'  appears  to  be  material,  is  traversable.  Vide 
Unte,  (G  2.)— Post,  (G  12.) 

And  therefore  in  replevin,  a  place  where,  iic.  must  be  assigned  ;  for  it  is 
traversable.     R.  Hob.  16* 

So,  the  consideration  in  assumpsit  is  traversable,  where  it  is  executory. 
D.  Cro.  El.  201.     Hob.  106.     1  Rol.  43.     [Dougl.  21.] 

Otherwise,  if  the  consideration  be  executed.  D.  Cro.  El.  201.  Hob* 
106.     1  Rol.  43.     R.   iRol.  401.     [Dougl.  21.] 

So,  conveyance  to  the  action,  where  it  appears  to  be  material,  is  travec- 
sable  ;  as,  in  action  for  words,  if  the  plaintiff  alleges  that  he  took  an  oatb 
before  the  mayor  of  Loudon,  and  the  defendant  said,  You  are  foresworn  ; 
that  he  look  an  oath  before  the  mayor  is  traversable*  R.  Cro.  El.  169.  D. 
1  Rol.  4^. 

So,  where  both  parties  make  title  by  the  same  person,  the  conveyance  is 
traversable.     D.  2  Rol.  362. 

So,  in  replevin,  generally  it  is  not  traversable  that  he  is  not  bailifl,  if  lhi5 
defendant  makes  cognizance  as  bailiff.     Bro.  tit.  Baili/r,  1.  26  H.  8.  8.  b. 

[•]Nor,  in  trespass,  if  he  justifies  as  bailiff;  33  H.  6.  3.  Per  three  J. 
I  Rol.  46.     But  Rol.  makes  a  quare. 

Yet,  if  it  appears  to  be  material,  it  is  Iraversable  ;  as,  if  it  be  pleaded, 
that  he  did  it  by  the  command  of  another.     R.   I  Leo.  50. 

Or,  without  the  privily  of  his  master.     R.  3  Leo.  20. 

So,  that  he  did  it  voluntarily,  is  traversable,  where  it  appeai-s  to  be  mate- 
rial ;  as,  in  debt  for  a  fee  upon  a  voluntary  acceptance  of  knighthood^  if 
the  defendant  pleads,  that  he  accepted  it  by  the  command  only  of  the  king^ 
he  must  traverse  that  be  accepted  it  voluntarily  ;  for  this  is  the  essence  of 
the  action.     Semb.  Lut.  381. 

So,  the  intention  is  traversable,  where  it  appears  to  be  malerial  5  as,  if  a 
payment  to  A.,  to  the  intent  that  he  should  pay  rent  in  arrear,  be  alleged  id 
bar  to  covenant  by  A.  for  nonpayment  of  rent  in  arrear  to  B..  that  he  paid 
A.  to  such  intent,  may  be  traversed.     R.  1  Sal.  196., 
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So,  if  the  defendant  in  trespass  pleads  mollUer  ntanus  imposuitf  it  is  tra« 
Veraable.    R.  Lut.  1436. 

So,  a  qut  estate  is  traversable,  where  it  is  material,  tbough  bath  parties  do 
not  claim  from  ttie  same  person.     Bro.  Que  Estate,  8.  1 1  •  35,  36,  37. 

In  debt  for  annuity,  the  demand  is  not  traversable,  though  there  is  a  covenant  to 
paj  if  demanded  personally  ;  for  the  grant  in  substantive,  and  the  eoveiMttit  is  sub* 
4taDtive.     Hope  v.  Colmao,  H.  4  O.  3.     2  Wils.  221. 

^  Facts  stated  by  way  of  inducement,  are  not  treveraable  ;  and  the  party,  fay 
joining  issue  on  the  facts  traversed,  doos  not  admit  the  truth  of  the  induoemenO 
fowler  o.  Clark,  3  Day,  231.  >• 

(G  12.)  But  traverse  of  an  immaterial  thing  is  bad. 

Bui  traverse  of  a  thing  not  ncces^sary  to  be  alleged,  is  bad  ;  as,  in  .a  scire 

facias  ior  restitution  of  money  recovered  by  a  judgment,  -which  judgment 

waa  afterwards  reversed,  if  (he  defendant  pleads  payment  absque  hoc  that 

be  is  adhuc  posstssionatus  de  denar.prcbdict.^  the  traverse  is  bad  ;  for  it  was 

no^  oecessarj  to  be  alleged  in  (he  declaration,  tJiat  the  defendant  fuit  adkuc 

possessionai*  indt*     R«  Cro.  Car.  32 8 • 

So,  in  an  action  for  an  escape,  if  the  plaintiiT  alleges  (hat  be  voluntarily 
permitted  A.  to  escape,  and  the  defendant  pleads  fresh  pursuit,  he  ought  not 
to  traverse  that  the  escape  was  voluntary  ;  for  that  was  not  necessary  to  be 
alleged.     R.  1  Vent.  31 1.  '217.     Agr.  Lut.  382. 

If^  on  fiJse  imprisonment,  defendant  justifies  under  a  process  que  est  eadem^  &e./ 
and  traverses  being  guilty,  alUer^  &c.  it  is  unnecessary.     Courtney  v.  Satchwell,  P* 
12  G.     Str.  6^. 

Soj  in  trover  for  a  horse  sold,  and  the  money  converted  to  his  own  Us^f 
the  defendant  ought  not  to  traverse  the  conversion  of  (he  money4  R«  Cro» 
EL  555. 

In  eusumpsil  on  a  charter  party,  where  the  agreemeht  is  i6  sail  with  the 
first  fair  wind,  he  ought  not  to  traverse  that  he  did  not  sail  with  the  first  fair 
wind;  for  it  Is  not  material:  if  he  performed  the  voyage,  it  is  sufficient. 
Hard.  69. 

So,  traverse  of  a  place  or  county,  wh^re  it  is  ndt  material,  is  bad  ;  dS,  la 
tteapAss^  &c.  if  ttic  defendant  justities  at  anutl>er  place  or  county,  and  tra- 
verses the  place  alleged,  where  the  place  is  not  material,  it  is  bad  ;  for  be 
must  plead  bis  justification  in  (he  same  place.  Co.  Lit.  282.  b.  1  Leo.  39. ' 
Cro.  El.  !a4.  705.  R.  Cro.  El.  842.  R.  1  Rol.  395,  396.  Adm.  Lut. 
1457.     I  Sal.  173.     R.  Cro.  El.  667.     R.  2  Mod.  271.     SaV.  22,  23. 

[*JSo,  if  be  justifies  upon  another  day,  and  traverses  the  day  alleged^ 
Where  the  time  is  not  material.     Semb.  Hard.  40. 

So,  in  trespass,  for  taking  five  Cart  loads  of  hay,  if  th^  defendatit  Justified 
(hr  tithes,  and  traverses  that  there  were  five  cart  loads  of  bay,  it  is  bad ;  for 
the  quantity  is  not  material.     R.  3  Lev.  228.     Lut.  131 S. 

If  the  defendant  pleads  to  a  bond,  that  part  of  the  ^v(m,  scU.  15002.  waa  won  by 
VBuag,  and  plaintifi*  traverses  the  1500/.  ;  it  is  bad.  Colborne  v.  Stockdale,  H. 
8G.     Str.  493. 

If  the  plea  ties  up  plainttfi*  to  prove  the  estate  alleged  in  the  declaration,  when 
■lother  Estate  wouki  do ;  it  is  bad.  Palmer  v.  Ekins,  M.  2  6.  2.  Str.  817. 
Ld.  Baym.  1550. 

But  where  place  or  time  id  material,  every  other  place  or  time  mtist  be 
traversed.     ViUe  ante,  (G.  2.) 

So,  traverse  of  a  thing  alleged  after  a  vis:*  or  seilt  i»  bad.     D*  1    Lev. 
245. 
In  an  action  on  a  bond,  the  defendant  must  aet  forth  in  his  plea  the  sum  reaBy 
Vol.  VI.  23  L*17dJ 
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due  on  the  bond,  before  he  is  entitled  to  set  off  any  cross  depmi^d  c^  sta^il^^Q  Qfio. 
2.  c.  24.  8«  6. ;  and  such  averment  is  traversable,  though  laid  under  a  viz.j  tlie  aver* 
ment  being  material.     Grinwood  y.  Barrit,  M.  36  Geo.  3.     6  T.  R.  460. 

So,  in  trespass  for  chasing  cattle  tta  quod,  one  of  them  died  \  traverse  of 
what  comes  after  t/a  ^tcori,  is  bad.     R.  1  Lev.  ^83. 

So,  if  the  defendant  alleges  a  discharge  of  tithes  by  unity  of  possession  at 
the  time  of  the  dissolution,  a  traverse  of  the  discharge  is  bad,  but  it  ought  to 
be  of  the  unity  ratione  cujusfuU  discharged  ;  for  a  traverse  of  the  disdiarge  is 
a  traverse  of  the  conclusion  only.     R.  Mo.  534. 

{  So,  where  time  and  pla^e,  they  being  immaterial,  are  traversed,  it  will 
be  bad  on  special  demurrer.     Rogers  v.  Burk,  10  Johns.  Rep.  400. 

So,  generally,  of  the  traverse  of  immaterial  averments.  Pilch  v.  Hall, 
Eirby,  18.  SutTrein  v.  Priudle,  Kirby,  112.  Denslow  v.  Moore,  1  Day, 
390.  I 

(G  13.)  Or,  of  a  supposal. 

So,  a  traverse  of  a  thing,  which  is  but  supposal,  is  bad  ;  as,  if  tenant  i» 
morldancestor  pleads  joint-tenancy  with  the  father  of  the  demandant,  he  need 
not  traverse  that  he  is  sole  tenant ;  for  this  is  only  supposed  by  the  writ.  5 
H.  7.  13.  a. 

So,  if  the  defendant  pleads  ancient  demesne,  he  need  not  traverse  that  it 
is  frank  fee  ;  for  this  is  only  the  supposal  of  the  writ.     5  H.  7.  13.  b. 

So,  in  assumpsit  against  an  executor,  who  pleads  that  bis  testator  was 
alive  at  the  time  of  the  writ  purchased,  he  need  not  traverse  his  death;  for 
it  is  only  supposed  by  the  writ  and  count.     Lut.  14. 

But  matter  necessarily  included  maybe  traversed;  as,  if  he  pleads  that 
A.  was  seised,  the  plaintiff  may  allege  seisin  in  B.,  absque  hoc  that  A.  was 
sole  seised.     R.  Mod.  Ca.  1 58. 

(6  14.)  Or,  inducement. 

So,  a  traverse  of  inducement  is  bad  ;  as,  in  debt  against  an  executor,  if  the 
defendant  pleads  a  judgment,  and  the  plaintiff  replies,  that  it  is  satisfied,  but 
is  continued  by  fraud,  the  defendant  cannot  traverse  its  being  satisfied.  R. 
Latch,  111.     Hard.  69. 

So,  in  a  scire  facias  against  an  executor  on  a  devastavit  returned,  if  the 
defendant  pleads,  nothing  in  his  hands,  and  traverses  the  devaslavity  it  is 
bad ;  for  it  was  inducement  only.     R.  Hard.  70. 

So,  in  covenant,  if  the,plaintifl[  assigns  a  breach,  that  the  house  was  [*}barnt 
and  not  repaired  ;  it  is  bad,  if  the  defendant  traverses  that  the  bouse  was  not 
burnt ;  for  it  was  only  inducement.     Hard.  70. 

In  avowry  for  rent,  if  the  defendant  alleges  seisin  in  dofUnico  suo  ut  de  ft'' 
ado  falliatOf  and  the  plaintiff,  in  bar  to  the  avowry,  says,  that  he  was  seised  for 
life,  he  need  not  travei-se  the  seisin  in  tail ;  for  it  was  inducement  only.  R« 
2  Jon.  110.     1  Vent.  340. 

So,  in  assumpsit^  the  consideration,  though  it  be  material,  is  not  traversa- 
ble.   D.  Cro.  El.  201. 

Nor,  in  trover,  the  conversion.  D.  Cro.  El.  SOI.  R.  cont.  Cro.  El.  97,| 
for  it  is  the  gist  of  the  action. 

But,  if  the  inducement  be  what  entitles  the  plaintiff  to  his  action,  it  maj* 
be  traversed,  where  the  defendant  cannot  wage  his  law.     Cro.  EI.  169. 

In  qmre  nhpedit  the  plaintiff  having  stated  his  title  in  the  declaratioD,,the  defend- 
ant pleads  his  own  title  in  bar,  in  deducing  whidi,  several  incidental  poiirts  are  also 
stated ;  the  plaintiff  in  the  replication  seta  forth  essential  matter  which,  if  true, 
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voald  fa&y  avoid  the  defendants  title,  but  does  it  by  way  of  indiieemeiit  to  a  tm- 
veiae  of  one  ef  thcMie  incidental  points,  with  which  tmveise  the  replication  con- 
ctedes  ;  the  defendant  in  the  rejoinder  takes  no  notice  of  the  tiaveise  in  the  re* 
pUcalioo,  bat  traverses  the  matter  of  inducement  which  precedes  it :  the  j^oinder 
is  good,  and  may  well  paiis  by  the  traverse  in  the  replicationi  that  traverse  being  an 
imBiatenai  one.     Thrale  v.  Barker,  C.  P.  £.  30  Geo.  3.     1  H.  Bl.  37<>. 

(G  16.)  Or,  a  traverse  more  large  than  necessary. 

So,  a  traverse  larger  than  can  be  denied,  is  bad  ;  as,  intrusion,  \f  it  be  al- 
lied that  possessions  of  the  college  of  the  dean  and  canons  of  E.  founded 
spud  Westminster,  bj  dissolution,  &Cr  caqne  to  the  king,  and  the  defendant 
introded,  &c.,  the  defendant  sajs,  that  the  foundation  was  bj  another  name, 
d^$que  hocj  that  it  was  founded  apud  Westminster  bj  the  name  alleged,  it 
is  a  bad  traverse,  because  it  extends  to  the  place  of  the  foundation.  R.  1 
Leo.  39. 

So^  a  traverse  of  the  surrender  of  a  copyhold,  to  such  a  steward  such  a 
dtty,  IS  bad ;  lor  the  day  and  steward  ought  not  to  be  part  of  the  issue,  but 
the  trarerse  oogfat  to  be  of  the  surrender  modo  et  forma.  R.  Yel.  122.  3 
Cm.  202. 

So,  in  an  action  on  the  case  for  stopping  three ,  lights,  traverse,  that  he 
stopped  the  said  three  lights,  is  bad  ;  for  if  he  stopped  any  of  them,  the  ac- 
tion lies.     Yel.  235. 

So,  in  an  action  on  the  case  for  his  wages  ab  ultimo  Dec.  usqtu  1  Nov.  ;  it 
is  bad  to  traverse  the  service  ab  ultimo  Dec.  ad  1  Nov. ;  for  if  he  served  any 
part  of  the  time,  he  ought  to  have  his  wages  for  such  time.  R.  1  Sand* 
269. 

So,  on  an  indictment  for  using  a  trade  for  three  months,  a  traverse,  that  be 
&I  not  use  it  for  three  montlis,  is  bad  ;  for  if  he  used  it  only  for  one  month, 
he  ought  to  be  convicted.     Per  1  Sand.  312. 

So,  in  an  action  on  a  policy  of  assurance,  if  the  traverse  be,  that  navis  ei 
munimenlCLf  ^c.  were  lost,  it  is  bad,  for  it  ought  to  be  in  the  disjunctive ;  for 
thep\ainl\ff  ought  to  have  damn^es  for  any  part  lost.     R.  2  Sand.  206. 

So,  in  debt  on  a  recovery  iti  an  inferior  court  tent.  1st  May,  traverse  of  a 
recovery  at  a  court  Ist  May,  is  bad.     R.  1  Lev.  193. 

[*]SOi  a  traverse  of  a  request  at  the  day  or  place  alleged,  is  bad  ;  for  the 
addition  of  the  day  and  place  makes  it  larger  than  it  ought  to  be.  R.  3 
Lev.  41. 

Or,  of  an  assignment  of  a  lease  at  such  a  day  and  place.     R.  Latch,  92. 

So,  a  traverse,  that  by  indenture  A.  bargained  and  sold,  is  bad ;  for  it 
makes  the  indenture  part  of  the  issue.     Semb.  Cart.  218. 

In  trespass,  if  the  defendant  justifies  by  molliter  manus  to  prevent  a  res- 
coasof  an  execution,  in  aid  and  by  the  command  of  a  bailiff,  traverse,  that 
it  was  to  prevent  a  rescous  in  aid  and  by  command  of  the  bailiff,  is  bad  ;  for 
the  command  is  not  material.     R.  3  Lev.  113. 

So,  in  trespass,  if  the  defendant  justifies  by  molliter  manus  tmposint  on  his 
entry  into  the  defendant's  close  in  S.,  and  traverses  all  places  except  in  S. ; 
for  he  ought  to  say  except  in  the  same  close.     1  Rol.  19. 

So,  in  trover,  if  the  plaintiff  alleges  conversion  by  the  sale  of  the  goods; 
•  traverse  of  the  conversion  by  sale  is  too  large.     R.  2  Leo.  13. 

(G  16.)  Or,  more  narrow. 

So,  a  traverse,  narrower  than  it  ought  to  be,  is  bad  ;  as,  in  an  action  for 
^ords,  if  the  defendant  justifies  as  a  counsel  at  Westminster,  and  traverses 
'  [*177j 
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the  speaking  sit  S".,  where  it  was  alleged,  at  any  lime  beftnre  or  ainM,  it  is 
.bad ;  because  the  traverse  does  not  go  to  the  day  on  which  the  speaking  wia 
alleged.     R.  4  Co.  14.  b. 

So,  in  trespass,  if  (he  defendant  pleads  that  27  EK  it  was  the  freehold  of 
.A>)  and  traverses  (he  time  before,  but  not  the  time  after;  for  this  ought  also 
to  be  traversed.     R.  Cro.  El.  87. 

So^  if  the  defendant  Justifies  by  process  to  the  sherifl  in  another  county, 
absque  Aoe,  that  it  was  in  (he  place  aiteged,  it  is  bad  ;  for  he  ou^t  to  tra- 
verse all  places^  except  (he  county  into  which  the  process  goes.  R.  Cro. 
El.  860. 

So,  if  (he  defendant  justifies  by  a  lease  to  him  for  one  year,  and  that  bo 
demised  to  the  plaintifi  for  a  quar(er  of  a  year,  and  after  the  end  of  (hequar* 
ter  took  the  goods  damage  feasant,  and  traverses  the  taking  during  the  quar- 
ter of  a  year,  it  is  bad ;  for  he  ought  to  traverse  all  times  before  and  afler 
his  lease  for  a  year.     R.  2  Sand.  295.     1  Lev.  307. 

So,  in  an  action  on  the  case  for  a  recompense  for  service,  if  the  defend- 
ant pleads  that  he  had  8/.  per  annum  for  such  a  time,  and  traverses  the  ser- 
vice ab  inde^  it  is  bad  ;  for  perhaps  8/.  per  annum  was  too  small  a  recom* 
pense,  and  by  such  traverse  (he  service  for  (hat  time  is  excluded,  and  the 
plain(iff  is  deprived  of  an  answer  to  it.     R.  I  Sand.  268. 

So,  in  quare  impedit  where  the  plaintitF counts  that  A.  being  seised  in  feej 
granted  to  him,  iiiCp^  if  the  defendant  pleads  (hat  A.  was  seised  only  for  the 
life  of  B.,  who  died  before  avoidance,  &c.,  and  the  piaintiO  maintains  his 
count,  and  traverses  that  A.  was  pcised  for  (he  life  of  B.,  it  is  bad  ;  for  be 
ought  to  traverse  that  A.  was  seised  modo  cl  forma  ;  for  if  he  was  seised  for 
another's  life  only,  be  it  for  the  life  of  B.,  or  any  o(her,  (he  plaintiff's  title 
is  avoided*     Semb.  Hob.  1 05. 

But  if  a  traverse  be  narrower  than  it  ought,  and  this  tends  only  to  the  dis- 
advantage of  the  defendant,  or  of  him  who  lakes  it,  it  is  good  ;  as,  in  tres- 
pass, if  the  defendant  justifies  by  a  precept  out  of  an  [*Jinferior  court,  and 
traverses  all  times  before  the  delivery,  and  after  the  return  of  the  precept  i 
yet  it  is  good,  though  he  might  have  traversed  before  the  ttsU  ;  for  this  is 
to  the  defendant's  disadvantage.     R.  2  Lev.  81.  . 

So,  a  man.  by  a  precipe  allegation  of  an  estate,  may  give.an  advantage  of 
traversing  it  precisely,  though  such  particular  estate  is  not  necessary;  as,  if 
A.  alleges  that  he,  being  seised  in  fee,  put  his  cattle  into  the  close  ;  the  de- 
fendant nr)ay  traverse  (he  seisin  in  fee ;  though  any  estate  for  life,  or  years,  at 
.  will,  or  license  of  the  owner,  would  enable  him  to  put  his  cattk  (here.  R. 
Py.  355.  a,      Videan(e   (G    to.) 

In  trespass,  if  the  defendant  justifies  under  a  prescriptive  right  to  a  duty,  and  tbe 
like  right  to  disUuin  for  it,  and  replication  traverses  tlio  duty,  without  travereing  the 
right  to  distrain,  it  is  well  enough,     Grifijth  v.  Williams,  M.  26  G.  2.  1  Wils.  338. 

(G   17.)   Traverse  upon  a  traverse :— Shall  not  be  aUowed 

when  the  first  traverse  is  material. 

Iftherebea  traverse  of  a  point  apt  and  material  (o  the  plainiifl's  title, 
he  cannot  refuse  ii,  and  lender  another  traverse  ;  as,  if  Ihe  plaintiff  in  qvarc 
impedtl  counts  that  the  advouson  was  granted  to  A»  and  B.  for  years,  tlmt^ 
p.  survived  and  granted  to  the  plaintiflT,  whereby,  ^^c. ;  the  defendant 
pleads  that  A.  survived  and  granted  to  him  (he  next  avoidance,  absqtn  hoik 
that  iJ.  surnvcd  ;  the  plaintiff  cannot  ivj^ive  the  traverse  of  (he  survivor^ 
Ship,  and  traverse  (he  ^ranl  of  the  next  avpidance,     K.  IJob,  105. 
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So,  if  lie  countft  of  a  iwin  in  fee  in  B*,  wbo  graotedf  ftc.,  tbe  defendant 
dboWB  e  iei8iii|Hir  autre  vie,  and  traverses  tbe  serain  in  fee ;  the  plaintiff 
cannot  waive  the  traverse,  and  traverse  that  he  was  seised  pur  aiuire  vie. 
Semb.  Hob.  104,  105.     Mo.  869. 

So,  a  mao  cannot  take  a  traverse  upon  a  traverse  in  any  case  where  the 
first  traverse  is  material.     D.  Vau.  62. 

So,  generally,  tbe  king  cannot  take  a  traverse  upon  a  traverse,  if  the 
first  traverse  goes  to  tbe  king's  title,  which  does  not  appear  upon  record. 
Van.  62. 

To  trespass  for  fishing  in  the  plaintiff's  fisbeiy,  defi»ndant  pleaded  that  the  place 
was  an  arm  of  the  aea,  in  which  every  subject  had  a  right  to  fish ;  the  plaintiff  in 
Us  replicatioD,  claimed  an  exclusive  right  by  prescription,  traversing  the  genefal 
light  It  was  holden  that  the  defendant  ought  to  take  issue  on  tbe  traverse,  and 
nn^A  not  to  traverse  the  prescriptive  right  claimed  by  the  plaiatiff ;  for  the  first 
traverse  is  a  material  one,  and  will  put  in  issue  the  true  question  in  dispute  between 
Che  parties.     Orford  v.  Richardson,  B.  R.  M.  32  G.  3.     4  T.  R.  437. 

The  first  traverse  was  holden  bad,  and  that  the  defendant  might  well  pass  It  by  in 
tbe  rejoinder,  and  tmverse  the  prescriptive  right  of  the  plaintiff  stated  in  the  repfr* 
cation.     Jticinrdson  v.  Orford,  Exch,  Ch.  T.  33  G.  3.  2  H.  Bl.  182. 

(G  18.)  But  trarerse  after  a  traverse  is  allowed. 

But  a  traverse  afler  a  traverse  may  be  allowed  ;  as,  in  trespass  in  such 
a  county,  the  defendant  pleads  a  concord  for  trespass  in  every  other  county, 
and  traverses  the  county,  the  plaintiff  may  join  issue  on  the  county,  or  tra- 
verse the  concord.     Co.  Lit.  282.  b.     R.  Mo.  428. 

r*]So,  in  trespass  such  a  day,  if  the  defendant  pleads  a  license  such  a  day, 
ana  traverses  all  days  before  or  since,  the  plaintiff  may  traverse  tli«»  license. 
Hob.  104. 

So,  if  he  pleads  a  feoffment,  and  traverses  all  days  before,  the  plaintiff  may 
traverse  the  feofiment.     Ibid. 

Or,  a  release,  and  traverses  all  days  since,  tli^  plaintiff  may  traverse  the 
release.    Ibid. 

So,if\ie  pleads  by  a  recovery  and  execution  in  Sandwich,  and  traverses 
ihe  place,  the  plaintiff  may  traverse  the  record  of  the  recovery.  R.  Mo. 
330.     Poph.  101.     Hob.  104.     Lut.  1438. 

So,  in  debt  on  a  specialty   for  payment  of  200/.  if  he  did  not  marry  the 
plaintiff^  and  refusal   alleged,  if  the  defendant  pleads  that  the  plaintiff  re- 
fused 6rst,  and  traverses  absque  koCy  that  he  refused  before  the  plaintiff  re« 
fused  ;  the  plaintiff  may  traverse  a  tender  by  the  defendant  to  marry.     R. 
Carth.  §9. 

So,  in  all  cases  where  the  traverse  in  the  bar  takes  away  the  time  or  place 
alleged  in  the  declaration,  the  plaintiff  has  his  election  to  join  issue  on  the 
traverse,  or  to  traverse  the  inducement  to  the  traverse  alleged  by ^the  defend- 
ant.   R.  Cro.  Car.  105. 

Bot  when  the  bar  concludes  with  a  traverse  to  the  plaintiff^s  title,  he 
mast  maintain  bis  title,  and  cannot  traverse  the  inducement  to  the  traverse  ; 
as,  \n  ouare  impedit,  if  the  plaintiff  declares  that  B.  seised  in  fee  presented, 
&c«,  the  defendant  alleges  title  in  the  king  by  inquisition  ,  and  traverses  the 
seisin  in  fee,  the  plaintiff  cannot  traverse  the  inquisition.  R.  Cro.  Car.  105. 
Semb.  Lot.  1630. 

^  Yet,  if  upon  the  pleading  it  appears  that  the  first  traverse  to  the  plain- 
tiff's title  is  immaterial,  the  plaintiff  may  traverse  the  inducement  to  the 
traverse  by  the  defendant;  as,  in  quart  impedit^  the  plaintiff  declares. of  a 
seisin  in  A.,  who  conveyed  to  B.,  who  conveyed  to  the  plaintiff;  the  dc* 
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iendant  pleads,  that  before  the  convejance  to  the  plaitiliff,  the  cfaofch  ke- 
came  void,  and  B.  presented  him,  and  traverses  the  aroidatice  after  the  cob- 
veyance  to  the  plaintiff;  the  plaintiff  may  saj,  that  the  church  becaiae  yoid 
after  the  conveyance  to  him,  and  that  C.  presented  the  defefidant,  and  tra- 
verse that  the  defendant  was  in  hy  the  presentment  of  B.  Smib.  Lut« 
1633. 

(G  19.)  So,  traverse  upon  a  traverse,  when  the  first  is  imma- 
terial* 

So,  if  the  first  traverse  be  not  to  the  point  6(  the  action,  a  traverse  on  a 
traverse  may  be  allowed. 

When  a  traverse  is  immaterial,  that  is,  when  an  issue  thereon  will  not  determine 
the  question  in  controversy,  the  other  side  may  pass  it  by,  and  traverse  some  other 
pomt.     4  T.  R.  437. 

As,  in  waste  for  cutting  down  and  selling  trees,  the  defendant  pleads  that 
be  used  them  for  repairs,  and  traverses  the  selling  ;  the  plaintiff  may  waive 
this,  and  traverse  the  using  in  repairs :  for  the  first  point  was  not  material  to 
the  action  ;  it  was  surplusage  in  the  declaration,  and  ought  not  to  have  been 
traversed,  and  the  plaintiff  might  have  demurred  on  the  traverse.  Hob. 
104. 

So,  in  debt  on  a  bond  for  appearance  die  S*  prox.  post.  act.  Pur.  the  de- 
fendant pleads  an  arrest  upon  a  warrant  returnable  dit  V.  and  the  stat.  23 
H.  6.  10. ;  the  plaintiff  replies  an  arrest  by  a  warrant  returnable  \*\dit  &, 
and  traverses  the  warrant  returnable  dit  V.  ;  the  defendant  may  afterwards 
traverse  the  warrant  returnable  dit  S. ;  for  this  only  is  material  and  to  the 
point  of  the  action.     R.  per  three  J.     1  Sand.  22.     1  Lev.  192. 

In  qxiart  impedii^  if  the  plaintiff  says  A.  was  seised  in  fee  and  presented 
B.  andgranted  the  next  avoidance  to  the  plaintiff,  the  defendant  says  that  C* 
was  seised  before  A.,  and  granted  to  A.  for  the  life  of  D.,  who  presented  B., 
and  then  granted  the  next  avoidance  to  the  plaintiff,  absqut  hoc  quod  A*  iem^ 
pore  concesaionit  was  seised  in  fee,  the  plaintiff  may  traverse  the  seisin  for 
Xhe  life  of  D.     Hob.  101. 

So,  in  prohibition,  for  that  defendant  had  petitioned  the  court  of  common  coun- 
cil who  had  no  jurisdiction,  which  belonged  to  the  court  of  mayor  and  aldermen,  the 
defendants  plead,  that  the  common  council  have  the  jurisdiction,  absque  hoe^  that 
the  jurisdiction  is  in  the  court  of  mayor  and  aldermen ;  the  plaintiff  replies  that  the 
common  council  have  it  not,  and  concludes  to  the  country ;  defendants  demur,  fer 
that  is  a  departure,  and  plaintiff  ought  to  have  taken  issue  on  the  traverse.  But  per 
Cor.  the  first  traverse  was  immaterial.  Judgment  pro  quer.  King  v.  Bolton,  IL  5 
G.     AAerwaids  afiirmed  in  parliament.     Str.  1 17.     Fort.  349. 

So,  the  king  may  take  a  traverse  upon  a  traverse,  though  the  first  tra- 
verse be  to  the  point  of  the. action,  where  the  title,  upon  which  the  king  sues, 
appears  by  the  office  or  other  matter  of  record ;  for  the  office,  ^c.  is  a  suf- 
ficient title  for  the  king,  which  he  shall  not  lose,  if  the  defendant  does  not  ap- 
pear to  have  a  better.     Vau.  62. 

So,  on  an  indictment  for  not  repairing  a  bridge,  if  the  defendants  plead 
that  A.  ought  to  repair,  and  traverse  that  the  county  ought,  the  attorney-gen- 
eral may  reply  that  the  county  ought,  and  traverse  that  A.  ought,  and  if  it  be 
found  that  A.  ought  not,  the  defendants  shall  be  found  euiltv.     R.    Iicv. 

1J2.  b.  ^      "^ 

* 

(G  20.)  Inducement  to  a  traverse. 

A  traverse  ought  ^to  be  introduced  with  a  proper  title  or  induceoient. 
Semb.  Cro.  El.  671.     2  Cro.  86. 
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And,  if  there  be  no  iodacement  to  the  Iravene,  the  issae  will  be  a  nega* 
tWe  presgnant.     Semb.  Hob*  32 1  • 

Aod  the  iodacement  ought  to  be  sufficient  in  substance  :  and  therefore  ia 
proiiibitioD  upon  a  saggestion  of  a  discharge  of  tithes,  if  the  defendant  pleads 
ao  sgreesieilt  between  the  master  of  (he  hospital  of  B,  and  the  abbot,  that 
the  lands  shall  be  discharged  only  in  the  hands  of  the  abbot,  and  traverses 
thadiscbaige,  the  inducement  is  bad;  for  it  does  not  show  anj  title  in  the 
master  of  the  hospital  to  the  tithes,  or  how  be  could  make  such  agreement* 
R.  Cro,  Car.  266. 

So,  if  the  defendant  in  his  inducement  to  the  traverse  shows  a  defective 
title,  the  inducement  is  bad.     R.  Cro.  Car.  336. 

As,  if  in  bar  to  an  avowry  for  rent  by  the  assignee  of  a  reversion,  the 
plaintiff  shows  a  devise  for  sale,  if  the  goods  are  not  sufficient  for  the  pay- 
ment of  debta,  and  a  sale  to  him  before  the  assignment,  and  traverses  the 
descent  to  the  assignor,  it  is  not  good,  if  be  does  not  show  the  condition 
precedent  well  performed,  viz.  what  debts  and  what  goods  there  were, 
whereby  the  court  may  judge  that  they  were  not  sufficient.     R.  Jon.  328. 

So,  a  man  cannot  make  a  part  of  his  plea  an  inducement  to  a  traverse 
[*Jof  the  residue  of  the  declaration  ;  as,  in  an  action  on  the  case  for  stop- 
ping three  lights,  if  the  defendant  justifies  for  two  absque  hoc  that  he  stopped 
three,  the  traverse  is  bad;  for  the  inducement  goes  only  to  part  ol  the 
declaration.     R.  Yel.  225. 

So,  in  an  action  on  the  case  for  recompense  for  his  service,  if  the  defend* 
ant  pleads  that  he  served  to  such  a  day,  and  then  departed,  absque  hocy  that 
be  served  to  the  time  in  the  declaration,  it  is  not  good  ;  for  he  makes  one. 
part  of  the  service  an  inducement  to  the  traverse  of  the  other.     R.  1  Sand* 
288. 

So,  in  a  sdrt  facias  against  bail  in  error,  who  plead  a  judgment  depending^ 
not  determined,  the  plaintiff  cannot  reply  that  the  judgment  is  affirmed, 
ttbsqiu  hoc  quod  pendent  indeterminate  for  this  makes  a  material  part  of  the 
plea  Inducement  to  the  traverse.     R.  Sal.  520. 

Bat  indnceiaent  to  a  traverse  does  not  require  so  much  certainty  as  another 
plea;  because,  generally,  it  is  not  traversable.     K.  Cro.  Car.  442. 

Whea  it  is  traversable  or  not,  vide  ante,  (G  18.) 

And  tbere&re  if  he  makes  title  as  cousin  and  heir,  and  traverses  thedevise^ 
it  is  sufficient,  though  he  does  not  say  how  be  is  cousin.     R.  2  Cro.  86. 

(G  21.)  When  an  inducement  is  not  necessary. 

Bat  in  ejectment  on  the  demise  of  A.,  the  defendant  pleads  that  the  king, 
being  seized  in  fee,  granted  to  B.  for  life,  Avho  demised  to  A.  and  died;  the 
plaintiff  maintains  his  declaration,  and  traverses  the  demise  to  A.  for  the  life 
of  B«;  this  is  good  without  any  title  or  inducement ;  for  a  title  is  not  ncccs- 
•aiy  in  ejectment  or  trespass,  and  the  plaintiff  traverses  the  matter,  which 
fetroys  bis  title,     R.  Cro.  El.  67 1 . 

So,  in  ejectment  on  the  demise  of  A.,  if  the  defendant  pleads  that  before 
the  seisin  of  A.,  B.  was  seised  and  demised  to  him  for  }tars,  whereby  he 
vas  possessed  till  A.  disseised  B.  and  demised  to  the  plaintiff;  replication, 
that  A.  was  seised  in  fee,  with  a  traverse  of  the  disseisin,  is  good  without 
more  title  or  inducement.     R.  Cro.  £1.  890. 

(6  22.)  When  the  defect  of  a  traverse  shall  be  aided. 

Default  of  traverse  where  the  plaintiff  has  not  fully  confessed  and  avoided, 
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19  opiy  form,  and  aided  upon  a  general  demurrer.     Per  And.  1  Leo.  44«     ft. 
cont.  per  three  J.  Rhodes  ace.  1    Leo.   80*   81.     B.,acc.   Cro.   Car.    324. 

Dub.  3  Mod.  319.  .  j         .. 

So,  if  a  man  takes  a  traverse,  where  there  is  a  full  confession  and  avotd« 
ance,  this  makes  (he  plea  double,  but  is  aided,  as  duplicity,  on  a  general  de- 
murrer.    Semb.  Yel.  151.     Semb.  Cro.  Car.  6 1 .  R.  2  Vent.  213.     R.  Lat. 
1558.     Agreed  Lut.    1560.     Semb.  2  Sand.    50.     R.    Carth.    166.   Vide 

ante,  (E  2.) 

Yet  it  will  be  bad  on  a  special  demurrer.     R.  Lut.  1457. 

So,  a  traverse  of  a  point,  not  the  most  material,  if  it  is  material,  will  be 
aided  after  verdict.     R.  Yel.  54. 

So,  a  traverse  of  an  immaterial  point.     Semb.   Cro.  Car.  328.  Semb.  3 

Lev.  226.  . 

[*]And  now  by  the  st.  4  &  5  Ann.  16.  no  exception  shall  be  for  an  im- 
material traverse,  unless  shown  for  cause  of  demurrer. 

So,  a  bad  and  improper  traverse.  1  Sand.  268.  R.  after  verdict.  Cro. 
El.  (456).     R.  Cro.  El.  161. 

So,  a  traverse  too  large.     Cont.  per  three  J.     Two  ace.     Yel.  122. 

Or,  too  narrow.     R.  2  Sand.  5.     R.  Carth.  165,  166. 

So,  a  traverse  after  a  traverse.     Semb.   1  Sand.  21. 

So,  want  of  an  inducement  to  a  traverse.     Hob.  316.  321. 

So,  want  of  a  tra'verse  not  essential,  shall  be  aided  by  pleading  over  to 
other  matter.     R.  2  Jon.  111. 

But  defect  of  a  traverse,  ^here  there  are  two  affirmatives,  is  not  aided  on 
a  general  demurrer ;  for,  by  default  of  an  issue,  (he  right  cannot  appear  to 
the  court.     Hob.  233. 

So  in  trespass,  for  breaking  his  wharf  and  rail,  &c.  defendant  pleads  that  A.  be* 
ing  seised  of  houses,  he  and  all  those,  &c.  had  the  use  of  that  wharf,  and  justifies 
under  him,  that  he  could  not  use  it,  and  by  his  orders  he  broke,  &c. ;  plaintiff  ra 
plies  de  injur,  nui  propria  absque  iedi  causae  he  did  said  trespass  ;  and  then  goes 
on  absque  hoCf  that  A.  and  all  Uiose,  &c.  ought  to  have  the  use  of  said  wharf;  and 
judgment  for  defendant  on  demurrer ;  for  the  traverse  is  doi]d>l6,  first  traveisiiil^ 
all  (he  matters  in  the  plea,  and  then  the  prescription.  Rains  v.  Orton,  H.  10  G« 
Fort  379. 

In  trespass,  for  fidse  imprisonment  on  the  Ist  October,  and  firom  thence  (or  seven 
months,  defendant  pleads  outlawry  and  warrant,  by  which  plaintifi*  was  taken  at 
York,  and  continued  in  prison,  which  arrest  and  imprisonment  sunt  ead.  insult,  ti 
imprisonam,  &c.  absque  hoc  quod  culp.  in  Middlesex  seu  alibi  out  of  Yoik,  or  at  any 
time  before  the  delivery  of  \\  rit,  or  after  the  return  ;  and  judgment  for  pUiinti^ 
on  demurrer ;  for  qua  est  ead,  transgressio  is  good  without  traverse ;  and  he  says 
it  is  the  same  imprisonment,  viz.  for  seven  months,  and  yet  in  the  traverse  leaves 
out  all  the  time  between  the  delivery  and  the  return.  Affirmed  in  B.  R.  Carvil  v. 
Manly,  9  G.     Fort.  379. 

In  trespass,  for  false  imprisonment  1st  April,  defendant  justifies  by  a  precept 
fi-om  the  sherifi*'s  court,  he  took  him  20th  March  before,  which  is  the  same  assault 
and  imprisonment,  absque  hocy  that  he  was  guilty  before  granting,  or  after  return^ 
or  out  of  the  jurisdiction.  Judgment  for  plaintiM*;  for  the  traverse  is  double,  9«cr 
est  ead:  transgressio  is  a  traverse,  and  then  another,  abs.  hoc.  Courtney  v.  Satch- 
weU,  P.  12  G.  Fort.  389. 

So,  if  a  traverse  be  necessary  to  make  a  good  bar;  the  omission  will  b« 
fatal  on  a  general  demurrer.     R.  2  Mod.  60. 

So,  if  the  replication  does  not  traverse  the  matter  of  the  bar,  which  is  not 
fully  confessed  and  avoided,  the  defect  shall  not  be  aided  by  a  general  de- 
murrer.    R.  1  Leo.  80,81.     1  And.  169.     Sav.  88. 
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(H)  REJOINDER. 

A  rejoinder  is  the  dcfendanrs  answer  to  (he  feptication. 
And  ought  not  to  depart  from  the  bar.     Co.  Lit.  303.  b« 

Wbsit  will  be  a  departure.     Vide  ante,  (F  7,  &c.) 

And  therefore,  if  the  rejoinder  does  not  support  the  bar,  it  will  be  bad  on 
demurrer.     2  Mod.  Ca.  343. 

If  to  as9ump9ii  defendant  pleads  tender  before  eibibiting  the  bill,  plaintiff  fepliei 
a  laUtat  sued  out  before  the  tender,  defendant  rejoins,  admitting  the  promise  befora 
exhibitiiigthe  bill,  but  denying  the  promise  before  the  issuing  the  laHtai ;  it  is  food ; 
for  plaintiff  here  considerB  the  kUitat  as  an  original  writ.  R.  on  demurrer*  Wood 
▼.  Newton,  M.  20  G.  2.     1  Wils.  141. 

If  the  phriot iff  makes  several  replications,  the  defondani  must  rejoin  sev- 
erallj  to  everj  replication*     R.  1  Sand«  337. 

[*]The  court  will  not  give  leave  to*  rejoin  double ;  fork  is  not  within  the  statBt«« 
l^anen  v.  Ivie,  T.  6  6.  2.     Str.  908. 

If  the  rejoinder  denies  the  several  matters  alleged  in  the  replication,  it  is 
iuiScient  that  li  concludes  to  the  country  at  the  end,  witliout  putting 
the  matters  in  issue  severall/.  R»  Lut.  241.  Vide  ante,  (E.  38, 07C.*-F 
5.)  a. 

No  nile  to  rejoia  ia  necessaiy  where  the  defendant  receives  the  issue  with  the  d» 
mOiter  added  by  the  plaintiE^  and  does  not  strike  it  out.     1  H.  B.  254. 

Where  the  dofendant  is  under  terms  of  rejoining  gratis,  though  the  plaintiff^  after 
teodering  issue  to  the  plea,  may  add  the  similiter,  yet  he  is  not  bound  so  to  do,  but 
B&j  demuid  a  rejoinder.     3  B.  &  P.  443. 

(1)  SURREJOINDER. 

A  sorrejoiBder  or  quadruplicalio  is  the  plaintiff's  reply  to  the  defendant's 
ngoinder. 

(K)  REBUTTER. 

Rebullcr  is  so  named  from  rebouter,  which  signifies  \o  repel.  Co.  Lit* 
'303. 

(L)  SURREBUTTER. 

A  surrebutter  is  the  reply  to  the  rebuttei*. 

The  signature  of  counsel  is  equally  requisite  where  the  cause  is  conducted  by  the 
pBity'in  person  as  where  by  attorney.     3  Taunt.  386. 

In  C.  B.  a  plea  of  bankruptcy  must  have  counsers  si^ature.  3  B.  8c  P.  1T1# 
«  T.  R.  496. 

The  nile  of  C.  B.  is,  that  where  the  plea  must  be  signed  by  a  sqijeant,  so  must 
the  replication  likewise,  unless  it  is  merely  similiter,     IB.  &  F.  469. 

Tbe  replication  of  nuf  tiel  record  need  not  have  a  seijeanfs  signature.  2  BQc* 
BIO. 

There  must  be  a  serjeant^s  signature  to  a  rejoinder  in  demurrer.  2  B.  Sc  P. 
B36. 

Rule  relative  to  the  counsel's  sign&turd  to  interrogatories.     5  T.  R.  474. 

(M)  WHEN  JUDGMENT  SHALL  BE. 
(M  1.)  Upon  a  bad  count. 

^Vhen  for  default.     Vide  post,  ( Y  1 .) 

Vol.  VI.  24  [♦las] 
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When  upon  nil  dicit.     Vide  ante,  (E  43.) 

Or,  upon  confession.     Vide  post,  (Y  2.) 

Though  a  plaintiff  or  defendant  pray  a  wrong  judgment,  the  court  must  give  auch 
judgment  as  the  party  is  entitled  to.  Rayner  v.  Pointer,  C.  P.  E.  16  Groo.  2.  Wil- 
les,  410. 

And  therefore  if  the  defendant,  in  a  demurrer  to  a  declaration,  pray  judgment 
of  the  declaration,  and  that  it  may  be  quashed  and  the  plaintiff  join  in  demurrer,  and 
the  declaration  be  good,  Uie  court  will  give  judgment  in  chief  in  favour  of  the  plain- 
tiff.    Ibid. 

If  pleading  be  bad,  judgment  shall  be  against  him  who  made  the  first  de- 
fault ;  as,  if  a  count  or  declaration  be  bad,  there  shall  be  judgment  against  the 
plaintiff,  though  the  bar  is  insufficient ;  as,  if  debt  be  by  an  administrator  du^ 
rante  minore  aiate^  or  an  executor,  after  the  executor  has  obtained  his  full  age, 
though  the  plea  in  bar  be  insufficient ;  yet  £*]there  shall  be  judgment  against 
the  plaintiff,  for  it  appears  he  has  no  cause  of  action.  R.  5  Co.  29.  a.  [A  T. 
R.  224.] 

S09  if  two  inconsistent  counts  are  joined  in  a  declaration,  the  plaintiff  cannot  have 
jtt^ment.     By  BuUer  J.     Rex  v.  Cambridge,  £.  2S  Geo.  3.     2  T.  R.  461. 

But  if  it  appears  that  the  plaintiff  has  no  cause  of  action  by  the  plea  only, 
and  not  by  the  declaration,  and  the  plea  is  defective  and  bad,  the  plaintiff 
shall  have  judgment ;  as,  in  trespass  quare  clausum  /regit  et  dejecit  his  hur- 
dles affixed  to  bis  freehold,  if  the  defendant  pleads  that  the  place  where, 
&c.  hjcommunis  platea  and  prescribes  for  setting  stalls  there,  &c.,  but  the 
prescription  is  bad ;  the  plaintiff  shall  have  judgment ;  though  he  has  00 
cause  of  action,  if  it  was  communis  platea.     R.  1  Lev.  184. 

The  judgment  ought  to  be  entered,  ideo  considcratiun  est  per  Cur» 
quod.  4^c. 

But  if  the  judgment  be  (where  the  jury  find  damages  to  38/.  quod  recupe- 
ret  damna  sua  predicta  perjur.  assess,  ad  37/.  nee  non,  ire.  it  will  be  well  5 
for  the  words  perjur.  assess,  ad  37/.  shall  be  surplusage.     R.  Joxu  171. 

If  there  be  judgment  on  a  bad  count  upon  a  demurrer  on  motion  in  arrest 
of  judgment,  it  shall  he^  quod  plaintiff  ni7  capiat  quia  narratio  insufftdensm 
Mod.  Ca.  15. 

If  the  defendant  or  plaintiff  pleads  over,  he  shall  not  afterwards  take  ad- 
vantage of  any  defect  in  the  plea  of  the  other  party,  which  would  be  aided 
on  a  general  demurrer.     Per  Holt,  Sal.  519. 

(M  2.)  Upon  a  bad  plea. 

If  the  plea « is  naught,  and  the  replication  likewise,  and  the  defendant  demursy 
judgment  shall  be  for  the  phdntiff ;  for  the  first  fault  was  in  the  plea.  Woodward  v. 
Robinson,  P.  6  G.     Str.  302.     Vide  Dougl.  94.  to  the  same  effect. 

So,  if  the  plea  be  defective,  and  the  plaintiff  makes  an  idle  replication, 
but  the  defendant  does  not  rely  thereon,  there  shall  be  judgment  against  the 
defendant.     4  Co.  84.  a.     Cro.  El.  815. 

So,  if  the  plaintiff  *6  replication  be  double.     R.  3  Lev.  244. 

So,  if  to  a  debt  upon  a  bond  to  stand  to  an  award,  if  made  super  vtl  anie  7 
Maii,  and  if  not  to  an  umpirage,  the  plea  be,  that  no  award  was  made  ante  7 
Jliaii,  without  saying,  vel  super,  if  the  plaintiff  replies,  that  there  was  an  um- 
pirage, but  assigns  an  insufficient  breach,  there  shall  be  judgment  for  the 
plaintiff;  for  theplsa  was  not  cured  by  the  replication.  Per  three  J.  Keel- 
ing cent.   1  Sid.  336. 

If  on  debt  on  bond  payable  23d  March,  defendant  pleads  payment  on  the  22d  ; 
and  plaintiff  replies,  he  did  not  pay  either  on  the  22d  or  23d,  or  at  any  time  after  mak- 
ing the  bond,  and  defendant  demurs  for  duplicity  ;  judgment  shall  be  for  plaintifl'; 


JVhen  judgment  shall  be.  187 

for  the  pl0a  is  iU  first,  and  if  plaintiff  had  gcme  to  issue  upon  the  plea,' the  verdict 
moftfaaTB  been  set  aside.    Jemegan  y.  Harrison,  T.  6  G.     Str.  317. 

SOf  if  the  plea  does  not  answer  to  the  whole  declaration,  whereto  the 
plaintiff  demurs,  there  shall  he  judgment  against  the  defendant  for  his  bad 
p/ea,  and  not  against  the  plaintiff  for  the  discontinuance.  R.  1  RoK.496, 
Cont.  1  Rol.  1 76.     R.  2  Bui.  288. 

So,  if  the  plea  be  insufficient  in  substance,  or  confess  the  point  of  [^](he 
actioD,  there  shall  be  judgment  against  the  defendant,  though  the  replication 
be  immaterial  and  the  defendant  demurs  to  it.  R.  8  Co.  120.  133.  b.  R. 
9Co.  110.  b. 

As,  if  the  plea  be  uncertain.     R.  Poph.  209. 

So,  though  issue  joined,  and  verdict  for  the  defendant.  Hob.  56.  [Broad- 
bent  v.  Wilks,  C.  P.  T.   16  Geo.  2.     Willes,  360.] 

For  the  court  will  judge  upon  the  whole  record,  and  therefore  where  the 
verdict  concludes  si  sic,  ($^c.  for  the  defendant  or  for  the  plaintiff;  yet  the 
defendant  or  plaintiff  shall  not  have  judgment,  if  it  appears  on  the  whole  record 
that  he  has  not  a  title.     R.  Mo.  105.   269.     Vide  post,  (S  38.  40.) 

If  deiendant  by  his  plea  sets  out  a  bad  title  to  an  office,  it  amounts  to  a  confession 
of  tbe  usurpation,  though  he  denies  it,  and  the  court  will  give  judgment  against  him. 
Rex  7.  Phillips,  M.  7  G.     Str.  394. 

If  the  plea  makes  the  place  where  the  bail-bond  was  given  matetial,  it  is  naught, 
sad  there  shall  be  judgment  for  the  plaintiff.  Belga^ine  v.  Preston,  P.  S  G. 
Fort.  365. 

If  plaintifi'in  an  action  on  a  bail-bond,  sets  out  that  the  bond  was  to  appear  at  the 
return  of  the  writ,  and  defendant  pleads  the  stat.  H.  6.,  and  says  it  was  a  bond 
made  for  ease  and  favour ;  it  is  a  bad  plea,  for  he  ought  to  have  traversed  the  con- 
ditioa  set  out  by  plaintiff;  and  here  are  only  two  affirmatives,  which  cannot 
make  an  issue.  Peedle  v.  Christmas,  P.  12  G.  Fort.  365.  Vide  Doug.  94.,  a 
siiaflar  case. 

So,  if  the  plea  is  bad,  and  issue  found  thereon  for  the  plaintiff,  there  shall 
be  judgment  against  the  defendant,  though  it  does  not  appear  that  he  is 
chargeable;  as,  in  debt  against  an  executor,  who  pleacls  another  judgment 
at  a  day  to  come,  and  issue,  that  it  was  per  fraudem,  is  found  for  the  plain- 
tiff, though  it  be  impossible,  yet  the  plaintiff  shall  have  judgment.     R.  Cro. 
Car.  25. 

If  a  defeadant  pleads  a  justification  insufficient  in  law,  upon  which  issue  is  talcen, 
and  the  issue  found  for  him,  the  court  will  give  the  plaintiff  leave  to  enter  up  judg- 
ment, notwithstanding  the  justification.     1  T.  R.  118 

So,  if  the  defendant  by  hi?  avowry  destroys  the  plaintiff's  title,  but  gives 
him  another  title,  there  shall  be  judgment  for  the  plaintiff ;  for  upon  the 
whole  record  it  appears  the  plaintiff  has  title.     R.  8  Co.  93.  a. 

So,  if  the  defendant  pleads  a  good  plea  in  bar,  but  the  plaintiff  avoids  it 
by  his  replication,  there  shall  be  judj^ment  for  the  plaintiff.     R.  Lut.  1380. 

If  matter  that  ought  to  have  been  pleaded  in  abatement  is  pleaded  in  bar,  it  is 
bad.    White  v.  WiUes,  P.  32  G.  2.     2  Wils.  87. 

So,  if  executor  sued,  as  administrator,  pleads  his  being  ejf ecutor  in  bar,  and  not  in 
abatement,  and  phuntiff  demurs,  plaintiff  shall  have  judgment.  Stocker  v.  Heath, 
P.8G.  2.     B.  R.  H.  104. 

Intrespas  for  impounding  a  mare,  if  the  defendant  justifies  for  that  the  mare  was 
maogy,  it  must  allege  that  she  was  so  when  put  in,  or  that  plaintiff  had  notice  of  it 
before  the  distress,  or  it  is  bad.  Semb.  Palmer  v.  Stone,  T.  32  &  33  G.  2.  2 
Wilg.  96. 

To  trespass  for  entering  close,  treading  down  the  grass  there,  and  eating  other 
grass  with  cattle ;  if  defendant  pleads  not  guilty  to  the  whole,  and  as  to  entering 
and  treading,  justifies  on  two  prescriptions,  and  there  is  a  verdict  for  plaintiff  on  the 
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geaenl  isflue,  and  for  defendant  on  the  other ;  plaintiff  shall  hare  judgment ;  tor  i 
eating  the  grass  is  not  covered  b^  the  justifications.     Knight  v.  Liilo,  T.  81  G.  2. 

2  Wils.  81. 

[*](M  3.)  Upon  a  bad  replication. 

Bat,  if  the  plaintifTdoes  not  demur  (o  the  defendant's  defective  plea,  bat 
replies,  and  by  |ils  replication  shows  that  he  has  no  cause  of  action,  there 
shall  be  judgment  against  the  plaintiiT;  as,  in  debt  on  a  bond,  if  the  defend- 
ant pleads  performance,  and  the  plaintiff  assigns  an  insufficient  breach, 
there  shall  be  judgment  against  him,  though  the  plea  was  defective.  R.  2 
Cro.  133.     8  Co.  133.  b.     R.  Lut.  609.     R,  Hob.  14. 

So,  in  an  action  for  an  escape,  if  the  bar  is  defective,  but  the  replication 
shows  no  cause  of  action,  there  shall  be  judgment  against  the  plaintiff.     R. 

3  Co.  52.  b.     R.  8  Co.  120.  b.     R.  8  Co.  133.  b.     Poph.  41,  42. 
So,  in  ejectment.     R.  Hob.  ]  28.' 
And  where  the  replication  shows  that  the  plaintiff  has  no  cause  of  action, 

it  shall  not  be  aided  by  a  rejoinder  which  tenders  issue  upon  another  point, 
and  admits  a  cause  of  action.     1  Lev.  1 95. 

Yet,  where  the  replication  is  imperfect  or  defective  in  the  manner  of 
pleading,  it  shall  be  aided  by  a  rejoinder,  which  admits  the  thing  mispleaded, 
and  tenders  is^uc  on  another  point.     R.  1  Lev.  195. 

If  there  is  a  bad  replication,  of  which  the  defendant  gives  notice,  and  plaintiff 
goes  on  to  trial,  and  has  verdict  without  defence,  it  shall  be  set  aside.  Barnes, 
457. 

If  upon  the  whole  record  it  appears  that  the  plaintiff*  has  no  right  to  sue  whether  -^ 

from  a  personal  disability  or  otherwise,  however  formal  his  advci-sary's  defence,  the 
court  are  bound,  ex  officio^  to  give  judgment  against  him  ;  as,  where  it  is  admitted, 
that  he  has  become  an  aliep  enemy  since  action  brought,  and  before  plea  pleaded. 

4  East,  502. 

Rule,  that  judgment  shall  not  he  signed  for  nonpayment  of  the  issue  money.  K, 
B,  Hii.  35  Geo.  3.  6  T.  R.  218.  C.  B.  Hil.  35  Geo.  3.  2  IL  Bl,  651. ;  and 
the  rule  is  without  an  exception.     6  T.  11.  477. 

The  rule  of  court,  6  Ann.  <*  that  the  defendant's  attorney,  at  the  time  of  the  deli- 
very of  the  copy  of  the  declaration,  or  taking  thereof  out  of  the  office,  shall  pay 
fburpence  for  the  warrant  of  attorney  ;  and  if  he  refuse,  tlic  p]aintiff*'s  attorney  uiav 
pign  judgment  by  default,"  is  obsolete.     4  T.  R.  370. 

Judgment  cannot  be  signed  for  nonpayment  of  the  judge's  paper  books.  1  B, 
Or»  Jr.  292, 

(M  4.)  At  what  time  judgment  shall  be  given  or  signed. 

Plaintiff*  is  not  obliged  to  proceed  to  final  judgment  next  term  after  trial ;  there- 
fore if  verdict  in  Hil.  vac.  defendant  renders  himself  in  Easter,  and  plaintiff' might 
have  signed  final  judgment,  but  does  it  not  till  Trinity,  and  in  iVlichaelraas  charges 
defendant  in  execution,  it  is  well,  and  defendant  is  not  entitled  to  supersedeas. 
Pierce  y. ,  H.  24  G.  2.     1  Wils,  297. 

So,  if  a  cause  rests  four  terms,  without  any  proceeding,  judgment  i^liall 
not  be  signed  without  a  term's  notice.     Mod.  Ca.  18. 

So,  judgment  shall  not  be  signed  alter  a  verdict  or  writ  of  inquirv,  till 
four  days  ej^clusive.     R.  I  Sal.-399. 

Th^  rule,  that  flna)  judgment  cannot  be  signed  till  four  davs  after  the  rettim  of 
the  hubeiu  corpora  juraiommj  does  not  hold  whore  the  term  closes  before  their  ex- 
piratioti.     |2  B.  &  P.  393. 

jLf  ft  plwtifi;  entitled  to  sign  judgment,  ia  rcc|uired  to  srive  ficcHritv  for  costs,  with 
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tstoy  of  ppooeediogB  until  ^ven,  he  cannot  sign  judgment  before  r*]the  opening  of 
Ihe  oflkeoa  the  daj  foSowmg  tint  on  which  he  gives  it.     3  B.  &  P.  819. 

In  ail  cases  where  the  plaintiff,  having  filed  common  bail  for  the  defendant  be* 
tweoi  the  3d  and  6th  November,  is  entitled  to  judgment,  it  is  signed  as  of  the  day 
before  the  essoign  day  (8d  November,)  of  Michiaelmas  term.     5  T.  R.  65. 

Id  a  four-day  rule  for  judgment,  neither  the  first  nor  last  day,  nor  an  intervening 
Sanday,  counts.     13  East,  21. 

The  court  will  give  leave  in  the  first  instance  to  enter  up  judgment  on  a  verdict 
ledoced  by  an  award.  Higginson  v.  Nesbit,  C.  P.  M.  38  Geo.  3.  1  Bos.  &  PuU. 
97. 

So,  there  cannot  be  final  judgment  in  real  or  mixt  actions  without  a  per- 
emptory rule  on  motion.     R.  1  Sal.  399. 

On  a  rule  for  plainti£Pfl  attorney  to  bring  in  the  roll,  it  cannot  be  delivered  by  the 
coittselto  the  cderk  of  the  papers  ;  the  attorney  must  file  it  himself.  Whiter  v. 
Groombridge,  P.  8  G.  2.      B.  R.  JI.  104. 

The  court  ¥f iU  not  order  plainti^s  attorney  to  bring  in  and  enter  up  judgment,  on 
the  motion  of  a  stianger,  though  in  order  that  it  may  be  used  as  evidence  on  a  penal 
s<a/(ite.     Hudson  v.  Smith,  M.  11  G.  2.     Aadr.  22. 

But  ill  personal  actions,  judgment  may  be  sii^ncd  without  motion.  1  Sal. 
399. 

Where  a  verdict  is  taken  subject  to  a  reforence,  judgment  may  be  entered  for  the 
film  awarded,  without  applying  to  the  court.     1  East,  401.     3  B.  &  P.  244. 

Where  a  verdict  has  been  taken  for  the  plaintifl^  subject  to  an  award,  he  cannot 
sijgn  judgment  for  the  sum  awarded,  without  first  obtaining  a  rule  for  that  purpose. 
4  East,  309. 

The  motion  to  enter  up  judgment  on  a  verdict  reduced  bv  an  award,  lb  of  course. 
1  B,  &  P.  97. 

Wfaete  an  award  reducing  a  verdict  directs  payment  at  a  future  day,  semble,  that 
jm^ment  cannot  be  entered,  and  clearly  execution  cannot  issue  before  th^  day.  4 
'Tumt.  319. 

Judgment  may  be  entered  pursuant  to  an  award,  under  a  reference,  which  haa 
been  lost,  on  affidavit  of  its  contents.     3  Taunt.  45. 

The  judgment  in  cases  argued  and  detennined  at  Serjeant's  Inn  Hall,  cannot  be 
given  till  tlw  subsequent  term.     7  Taunt.  192. 

So,  in  real  actions  on  a  plea  in  abatement.     Ibid. 

So^  if  the  plaintifif  does  not  enter  up  judgment  after  verdict  for  bimjlie* 
cause  the  damages  are  small,  the  defendant  may.     Hard.  219. 

Soy  if  the  defendant  dies  after  the  verdict,  and  before  judgment  signed, 
judgnnent  may  be  signed  within  two  terms  after.      1   Sal.  401. 

If  plaintiflT  (in  an  action  for  arrears)  dies  before  judgment  on  a  special  verdict, 
judgment  may  be  entered  as  of  the  term  m  which  the  postea  is  returnable.  Trclaw- 
ney  v.  Winchester,  H.  30  G.  2.     1  B.  M.  219. 

On  a  case  reserved  for  the  consideration  of  the  court,  if  defendant  dies  pending 
the  aigunient,  judgment  shall  be  entered  nunc  pro  tunck  Astley  v.  Reynolds,  m. 
5  €reo.  2.     Str.   159. 

If  defendant  dies  after  judgment  pronounced  for  him,  the  court  will  give  leave  to 
enter  it  up  as  of  that  term,  though  tlie  application  is  six  or  seven  terms  after.  Nor- 
wich V.  Berry,  H.  9  Geo.  3.    4  B.  M.  2277. 

If  an  executor  receive  assets  between  the  time  of  the  plaintiff's  suing  out  the 
«rity  aad  the  judgment  quando  (tccedercni,  upon  plene  ctdministravit  pleaded,  the 
court  will  permit  the  plaintiff,  in  his  scire  facias^  to  amend  hia  judgment  as  to  the  time, 
by  twalr^g  jl  ei  judgment  as  of  that  term,  when  he  cou)d|  at  the  soonest,  have  enter- 
ed it  up,  unless  the  defendant  can  show,  that  in  \^u\\\i  of  fact  some  injustice  will  be 
dooe  by  it  in  the  particular  case.  Mara  v.  Quin,  B.  II.  M.  3d  Geo.  3.  6  T.  R.  1. 
£*]If  defendant  in  error  dies  pending  a  cur,  adviaare  vulL  the  court  will  give  leave 
to  enter  iudgraent  nunc  nro  tunc.     Cumber  v.  Wane,  P.  7  G.  Str.  426. 
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If  judgment  be  signed  or  preBounced  in  any  term,  it  may  be  entered  upon  * 
a  roll  of  the  same  term,  at  any  time  before  the  essoign  day  of  the  next  term. 
Mod.  Ca.  191. 

So,  if  judgment  be  pronounced,  and  the  roll  not  engrossed,  it  may  be 
done  many  years  after  by  leave  of  the  court.     Mod.  Ca.  59. 

Though  it  be  a  judgment  in  error  on  an  indictment  for  treason.  Sic.  R. 
Mod.  Ca.  59.  - 

The  court  will  not  give  leave  to  enter  up  a  judgment  of  twenty  years  standings 
nunc  pro  tunc.    Plower  v.  Earl  Bolinbroke,  M.  12  Geo.  Str.  639. 

It  is  only  permitted  to  enter  judgment  nunc  pro  tunc^  where  the  delay  has  proceed- 
ed from  the  act  of  the  court.  If  this  rule  is  to  be  extended,  it  can  only  be  where 
the  delay  having  been  occasioned  by  the  party  as  being  frivolous  ;  not  where  his 
proceeding  has  been  according  to  the  common  course  of  law.     1  T.  R.  637. 

Afler  verdict,  and  the  death  of  one  party,  uid  more  than  two  terms  elapsed  since 
the  verdict,  judgment  cannot  be  entered  nunc  pro  tunc*    4  Taunt  702. 

Judgment  may  be  signed  after  the  defendant's  death,  if  it  has  relation  back  to  his 
lifetime  ;  thus  it  may  be  signed  in  Easter  vacation,  on  a  wairant  of  attorney,  where 
the  defendant  died  in  Easter  term.     6  T.  R.  868. 

Judgment  in  actions  by  bill,  in  the  king's  bench,  relate  not  to  the  essoign,  but  to 
the  first  day  in  full  term.  And  since  judgment  cannot  be  entered  against  a  party 
after  his  death,  unless  as  of  a  day  when  he  was  living,  it  follows  that  to  obtain  leave 
to  enter  up  judgment  on  an  old  warrant  of  attorney,  the  affidavit  in  support  of  the 
application,  must  state  that  the  defendant  was  alive  on  the  first  or  other  day  in  full 
term  of  the  term  in  which  the  application  is  made.     4  M.  &  S.  174. 

Judgment  may  be  entered  up  for  a  defendant,  as  of  a  term  when  pronounced 
when  he  was  alive,  though  he  be  since  dead.     4  Burr.  2277. 

Where  ultimately,  a  nonsuit  is  entered  on  a  point  reserved  at  the  trial,  it  has  re» 
lation  back  to  the  trial,  so  as  to  warrant  the  entering  of  judgment  for  the  defendant 
deceased,  as  of  the  term  following.     1  Taunt.  385. 

Yet  the  court  may  stay  it  by  rule  till  the  cause  is  examined.  Mod. 
Ca.  59. 

And  the  court  do  not  give  leave  to  enter  it  of  a  precedent  term,  but  it 
shall  be  continued  till  the  present  term.     Mod.  Ca.  184.  191. 

If  no  fraud  appears  in  plaintiff,  but  the  judgment  has  not  been  docketted  in  due 
time  by  negligence,  the  court  will  not  interpose  to  set  aside  judgment  on  motion* 
Barnes,  261. 

By  rule  of  C.  B.  £.  12  G.  2.  it  is  ordered,  that  after  the  first  day  of  the  then 
next  term,  all  posteas  and  inquisitions,  on  which  final  judgments  are  signed,  shall 
be  left  with  the  prothonotaries,  in  order  that  the  judgments  may  be  immediately  en- 
tered.    Barnes,  259. 

By  rule  of  B.  R.  &  C.  P.  II.  35  G.  3.  it  is  ordered,  that  after  the  first  day  of 
the  next  term  no  judgment  shall  be  signed  for  nonpayment  of  issue  money ;  but  that 
it  shall  remain  to  be  taxed  as  part  of  the  costs  in  the  cause.     6  T.  R.  218.     2  H. 
Bl.     Fuller  V.  Osborne,  B.  R.  M.  36  G.  3.     6  T.  R.  477.     Vide  supra,  (E.  42.) 

The  court  will  not  allow  a  plaintiff  to  sign  judgment  because  the  defendant  refuses 
to  pay  for  half  the  paper- books  delivered  to  the  judges,  the  case  being  within  tlie 
above  rule.     Fulham  v.  Bagshaw,  C.  P.  T.  38  Geo.  3.     1  Bos.  8c  Pul.  292. 

A  judgment  entered  up  by  an  attorney's  clerk  in  tho  name  of  the  attorney,  withoiit 
his  knowledge,  is  irreguhir.     5  Burr.  2660. 

L*]Semble,  that  any  person  interested  in  a  judgment  may  compel  the  parly 
to  enter  it  up.     2  N.  R.  474. 

Action  on  a  judgment  may  be  stayed,  on  payment  of  the  sum  recovered,  and 
costs,  without  any  interest,  although  the  defendant  absconded  for  seven  years  since 
the  judgment.     2  Anst.  568. 

The  court  of  exchequer  will  not  set  aside  a  judgment  regulaily  entered  up,  on 
the  ground  ofuauiy  or  extortion  in  obtaining  it.     1  Anst  7. 
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To  set  a»de  a  verdict  jmd  judgmenCy  as  obtained  by  the  attomeyy  without  the 
leave.of  the  client,  which  must,  therefore,  be  produced.     1  Anat.  271. 

An  application  to  set  aside  a  judgment  must  be  made  without  delay.  3  T. 
R.301. 

A  rule  for  setting  aside  a  judgment  on  the  merits  cannot  be  resisted,  on  the 
ground  that  the  defendant  means  to  plead  bankruptcy.     1  B.  &  P.  52. 

On  setting  aside  judgment  for  want  of  a  plea,  the  plea  of  the  statute  of  limita- 
tions will  not  be  excluded.     1  B.  &  P.  228. 

The  court  will  set  aside  a  regular  interlocutory  judgment,  on  alBdavit  of  merits, 
though  it  be  the  defendant's  intention  to  plead  his  infancy.  1  Mars.  891.  5 
Taunt  856. 

A  regular  judgment  wOl  not  be  set  aside,  where  the  defendant  had  refused  fair 
tnrns  of  compromise.     4  Taunt  885. 

Where  judgment  has  been  given  for  the  defendant,  on  demurrer  to  a  plea,  the 
court  wtU  not  in  a  subsequent  term  set  aside  that  judgment,  and  suflfer  the  plaintiff 
to  reply,  by  confessing  the  matters  contained  in  the  plea,  and  taking  judgment  of  as- 
sets quondo  occidmfi/.     1  Mars.  401.     5  Taunt.  338.  665.     6  Taunt.  45. 

(N)  PROTESTATION. 

0- 

A  protestation  is  made  to  the  intent  that  the  defendant  or  plaintiff  may 
not  be  concluded  by  his  plea  or  repiicaiion,  if  the  issue  be  found  for  him. 
Co.  Lit.  124.  b.^  PI.  Corn.  276.  b. 

As^  in  an  action  by  a  villein  against  his  lord,  who  pleads  in  bar,  he  must 
at  the  beginning  of  his  plea  make  protestation  that  he  is  his  villein,  otherwise 
the  plaintiff  shall  be  enfranchised,  though  the  issue  be  found  for  the  lord* 
Lit  sect.  1 92,  1 93. 

And  a  man  may  plead  it  in  abatement,  or  take  it  by  protestation  and 
plead  over.     Lit.  s.  193. 

So,  a  man  may  take  a  protestation  in  his  replication  ;  as,  in  assumpsit^  if 
the  defendant  pleads  an  agreement  to  take  a  bill  in  satisfaction,  the  plaintiff 
may  say,  proUstando  that  there  was  no  agreement  and  no  bill  given  that  it, 
was  not  sealed.     R.  5  Mod.  136. 

So,aman  may  take  by  protestation  matter  which  he  cannot  plead  ;  as,  in  a 
precipe  in  capitCj  the  tenant  cannot  plead  that  the  land  is  hoMen  of  B.  and 
not  of  the  king,  bat  shall  make  protestation  of  it. 

In  an  action  for  taking  goods  of  the  value  of  5/..  the  defendant  may  make 
protestation  that  they  were  not  of  more  than  the  value  of  3«.  4d.  Lut 
1320. 

On  an  information,  the  defendant  shall  take  by  protestation,  that  it  is  a 
mvnui  sufficiens.     P.  Com.  1.  a. 

The  protestation  must  come  after  prcecludiy  non^  <$rc.  and  not  before.  Pl^ 
Com.  276.  b. 

Bat  a  protestation,  repugnant  or  inconsistent  with  the  plea,  is  not  good  ; 
as,  in  replevin,  for  a  taking  in  A.  a  protestation  that  he  did  not  take,  and  a 
plea  that  there  is  no  such  vill  as  A.  with  an  avowry  by  retom.  hahtndo^  is 
had.    Bro.  Protestation,  1. 

So,  if  the  defendant  pleads  a  descent,  which  tolls  entry,  and  the  plaintiff 
protestando  that  there  was   no  descent,  pleads  continual  claim ;  [*']ror  he 
does  not  acknowledge  the  descent  by  the  protestation,  and  confesses  and 
avoids  it  by  plea.     Bro.  Protestation,  5. 

In  an  action  by  an  executor,  the  defendant  ought  not  to  take  by  protesta- 
tion, that  the  plaintiff  was  not  executor,  and  plead  that  A.  was  administra- 
tor, who  gave  to  him  ;  for  it  is  the  effect  of  the  plea,  that  the  plainliH*  was 
not  executor.     R.  PI.  Com.  276.  b. 
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In  mauhem^  if  the  defendant  ^roie^terufe  that  it  was  d€  $on  assMilif  pleQid9 
nul  mayhem*     Kel.  95.  a. 

Nor,  an  idle  and  superfluous  protestation  ;  as,  in  action  by  the  executor  of 
A.,  if  the  defendant  makes  protestation  that  A*  did  not  make  a  will,  and  that 
A.  did  not  make  the  plaintiflf  executor ;  for  if  he  made  no  will,  the  other 
part  is  included.     PI.  Com.  276.  b. 

Yet,  an  idle  or  repugnant  protestation  does  not  vitiate  the  plea,  though  it 
be  shown  for  causeof  demurrer ;  for  the  intent  of  a  protestation  is,  that  the 
party  may  not  be  concluded  in  another  action.  R.  in  6.  R.  inter  Sir  G, 
Warberton  and .     R.  by  C.  B.  M.  9  Ann. 

The  protestation  does  not  avail,  if  the  issue  be  against  him ;  a^,  if  an  iside 
is  ibond  against  a  lord,  the  villein  shall  be  enfranchised,  though  be  takes 
protestation,  that  he  is  his  villein.     Co.  Lit.  J  26.  a. 

Yet,  if  the  vouchee  takes  by  protestation  the  value  of  the  land,  and  entere 
into  warranty ;  though  it  is  found  against  him,  the  protestation  prevents  a 
OonclttsioQ  as  to  the  value  of  the  land.  -Co.  Lit.  126.  a.  i 

(O)  SHOWING  OF  DEEDS. 
(O  1.)  When  it  shall  be. 

In  all  actions,  a  man,  who  claims  by  deed,  and  pleads  it,  ought  to  say 
kicin  curia  prolaL  if  he  is  a  party  to  the  deed,  for  by  the  showing^  of  deeda 
in  court,  the  court  are  to  juage  whether  they  are  good.  R.  10  Co.  92.  a. 
Co.  Lit.  35.  b.     R.  2  Cro.  27^.     Yel.  201. 

And  therefore,  if  a  man  claims  a  villein,  or  any  other  thing  which  he  can- 
Bot  have  without  deed,  he  ought  to  show  the  deed  in  court.     Lit.  s.  183. 

So,  if  a  man  alleges  an  estate  of  freehold  to  be  on  condition,  he  must 
ahow  a  deed  thereof    Lit.  s.  365. 

(0  2.)  How  pleaded. 

If  a  man  pleads  a  deed,  he  ought  regularly  to  allege  a  pro/erl  of  the  deed 
itself. 

Or,  of  the  record. 

And  the  printed  act  is  not  sufficient,  if  he  makes  a  profert  of  an  fict  of 
parliament  in  plea.     R.  Sal.  566. 

But  by  the  st.  3  &  4  Ed.  6.-4  &  13  El.  6.  the  exemplification  or  cbnsiai 
of  inrolment  of  letters  patent,  pleaded  or  showed,  shall  be  of  like  effect  as  the 
first  letters  patent,  if  the  same  had  been  pleaded  or  shown. 

And  therefore  it  is  sufficient  to  say,  proiU  per  exempt,  irrotulamtnt.  1 
Sand.  189.     Sal.  566. 

So,  by  the  st.  10  Ann.  18.  a  copy  of  the  inrolment  of  any  indcntu  re  of 
bargain  and  sale  enrolled. 

But  if  he  pleads  an  inrolment,  he  need  not  say  before  whom  the  deed  was 
acknowledged.     R.  PI.  Com.  105.  a. 

[*]And  if  the  inrolment  be  not  effectual,  the  other  party  may  traverse 
the  inrolment,  and  it  shall  be  tried  by  the  record.     R.  PI.  Com,  105.  a. 

In  debt  on  asaignmant  of  bail  bond,  proftri  of  the  bond  is  enough,  without  set- 
ting down  the  witoeaaea'  names.    Robinsoa  v.  Taylor,  T.  18  G.    Fort.  360. 

(O  3.)  What  deed. 

So,  if  a  man  pleads  letters  patent  to  him,  or  to  another,  t«  whom  b«  w 
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privy,  or  oiider  whom  he  justifies,  he  oug^t  to  show  ibem  to  the  court*     10 
Co.  92.     Mo.  849.     Dy.  29.  b» 

So«  io  debt  upon  bood,  he  must  show  the  bond* 

So,  where  an  action  is  founded  on  a  deed,  he  must  show  the  deed  ;  aS| 
corenanf,  &c. 

And  he  must  show  the  original  ;  for  a  counterpart  is  not  sufficient.  R« 
Noy,  53. 

{  But  it  seems,  that  a  copy  may  be  given  in  evidence,  where  the  origioal 
is  lost.     Taylor's  Adx.  p.  Peyton's  Adx.  1  Wash.  252.  j 

So,  in  an  action  upon  the  case  for  the  profits  of  an  office,  be  must  show 
the  letters  patent  of  the  office.     Per  two  J.     Latch.  88. 

So,  tn  debt  by  an  executor,  he  must  show  to  the  court  the  letters  testa* 
mentary.  IL  Hob.  53*  Cont.  if  not  demanded.  1  Roi.  78.  Vide  post* 
(0  16.) 

.  If  the  defendant  prays  oyer  of  the  letters  testamentary,  it  is  sufficiont  if  die  eieo 
Qlor  produces  an  exemplification  of  the  probate.  Shepherd  v.  Shorthose,  H.  7  6. 
atr.  412. 

Soy  iT  he  pleads  payment  with  an  acquittance,  he  must  show  the  acquit* 
tance.     R.  Sal.  519. 

But  he  need  not  sliow  to  the  court  a  writing  not  scaled  ;  as,  if  be  pleads 
a  warrant  of  a  ju^icc  of  the  peace,  he  need  not  say  hie  in  curia  prolaU  R. 
3  Lev.  205. 

So,  if  he  pleads  a  sheriflT's  warrant.     D.  3  Lev.  905.     2  Cro.  372. 

Or,  an  award  ;  for  it  is  no  deed.     Sti.  459.       {  Weed  v.  Ellis,  3  Caioes' 
Rep.  253.  \      Vide  Arbitrament  (I.) 
Or,  a  policy  of  insurance.     1  Sid.  386. 

Plaintiir  is  not  obliged  to  show  a  promissory  note  or  bill  of  exchangOi  on  motion* 
Odiame  v.  Duke  of  Grafion,  M.  1727,  Buub.  243. 

So,  though  it  be  under  seal,  if  it  be  not  a  deed  ;  as,  a  composition  with 
creditors  on  the  stat.  8  (or  8  &  9)  W.  3.  18.  R.  Mod.  Ca.  58.  Vide  Ld. 
Raym.  967. 

(O  4.)  Where  one  is  privy. 

SOf  a  man  who  claims  any  estate  or  interest  by  a  deed  mu^t  show  the 
deed,  though  he  is  no  party  to  it.     10  Co.  92.  a.     Co.  Lit.  236.  a. 

As,  if  there.be  a  release  of  a  right  to  tenant  for.  life  or  in  tail,  be  id  re- 
version or  remainder,  who  pleads  it,  must  show  the  deed.     Lit.  s.  453. 

Or,  if  it  be  to  him  in  reversion  or  remainder,  if  the  tenant  for  life  pleads 
it,  be  must  have  it  in  his  bauds.     Lit.  s.  453. 

So,  if  a  confirmation  be  to  tenant  for  life,  remainder  to  A«|  he  shall  not 
have  waste  or  other  benefit  by  such  remainder,  without  showing  the  deed. 
Lit.  5.  573. 

So,  if  the  defendant,  being  a  tinner,  pleads  a  privilege  granted  by  char- 
terer Ed.  1.  to  tinners,  not  to  be  sued  out  of  the  stannaries,  he  ought  to 
show  the  patent,  for  he  is  privy  to  it.     R.  Mo.  849* 

[♦](0  5.)  Or,  claims  only  part  of  the  estate. 

Though  he  has  only  part  of  the  estate,  which  was  granted  by  the  origi- 
nal deed;  as,  if  an  estate  be  granted  by  letters  patent,  (he  lessee  of  part 
most  in  pleading  show  the  letters  patent.  R.  10  Co.  93.  a.  Dub.  Dy. 
29.  b.  Semb.  cont.  2  Cro.  70. 

So,  if  the  grantee  of  a  relit  grant  part  of  the  rent  to  another,  the  second 
grantee  ought  to  show  the  first  deed.     3  IL  C.  30,  21.     10  Cp,  93.  a. 
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(O  6.)  Or,  justifies  under  a  party  or  privy. 

If  a  man  justifies  under  one  who  is  party  or  privy  to  a  deed,  in  pleading 
he  must  show  the  deed.     10  Co.  92.  a.     Co.  Lit.  256.  a. 

As.  if  he  justifies  as  servant  to  the  lessee  of  a  patentee.  R."  10  Co.  92. 
^.     SCro.  317. 

Or,  to  a  lessee,  who  hj  a  covenant  in  his  lease  has  power  to  take  (reei 
for  firebo6t.     R.  3  Cro.  292. 

Or,  as  servant  to  a  lessee  of  tithes.     R.  ?.Cro.  360. 

(O  7.)  Though  nothmg  is  conveyed  by  the  deed,  if  a  deed  was 

necessary. 

And  if  a  deed  is  necessary,  he  who  pleads  it  must  show  it,  though  nothing 
is  conveyed  or  transferred  hjr  the  deed,  but  it  relates  to  collateral  matter  ; 
as.  if  a  man  pleads  attornment  bj  a  corporation  to  a  grant  to  him  in  reveN 
sion,  he  must  show  the  deed  of  attornment,  though  he  claims  nothing  from 
those  who  attorned,  which  is  only  a  consent.     6  Co.  38.  b. 

(O  8.)  When  it  is  not  necessary  : — ^If  he  be  a  stranger. 

But  if  a  man  be  a  stranger  to  the  deed,  and  claims  nothing  out  of  it,  nor 
justifies  as  a  servant  to  i)ne  who  is  party  orprivy,  he  need  not  show  the  deed, 
though  he  pleads  it.     10  Co.  93,  94. 

As,  if  he  comes  in  not  by  the  party  to  the  deed,  but  by  act  of  law,  and 
therefore  cannot  provide  for  the  showing  of  the  deed  :  -as,  if  guardian  in 
chivalry  in  right  of  the  heir  enters  for  a  condition  broken,  he  need  nrft 
show  a  deed  of  the  condition.     Co.  Lit.  22&  b. 

So,  tenant  by  statute  merchant,  staple,  elegit.  Co.  Lit.  225.  b.  5  Co. 
75.  a. 

So,  tenant  in  dower.     Co.  Lit.  225.  b. 

If  a  minister  sues  for  an  augmentation  on  the  st.  29  Car.  2.  reserved  by  a 
dean  on  a  demise  by  indenture  of  lands  belonging  to  his  dcanry,  he  need 
not  show  the  indenture,  for  it  is  sufficient  to  say  penes  se  remanen.  R. 
3  Lev.  83. 

A  bailiff,  who  justifies  under  a  justice  of  peace,  need  not  show  the  com- 
mission.    20  H.  7. 7.  a. 

Nor,  a  man  who  pleads  a  patent  to  a  stranger.     R.  Hard.  1 87. 

Nor,  c€itw  qu€  use,  who  pleads  a  grant  of  an  advowson  by  a  deed  to  B. 
to  his  use ;  tor  the  deed  belongs  to  B.     R.  2  Cro.  2  r  7. 

So,  an  assignee  of  a  debt  upon  bond  by  commissioners  of  bankrupt;  for 
he  comes  to  it  by  act  of  law,  and  therefore  need  not  show  the  bond.  R. 
Cro.  Car.  209. 

[*]So,  if  there  be  a  covenant  to  stand  seised  to  the  use  of  B.,  he  who 
elaioM  under  B.  need  not  show  the  deed  of  covenant  in  pleading;  for  6.  is 
in  by  law,  viz.  by  the  st.  28  H.  8.  10.  of  uses.     Semb.  Cro.  Car.  442. 

A  proferi  is  not  necessaiy  of  a  conveyance  deriving  its  eflbct  from  the  statute  of 
tiaes.  Dy.  177.  Cro.  Jac.  ai7.  Garth.  81ti.  3  T.  R.  156.  Bohon  v.  Cariisle.  C.  P. 
Jd.  84  Geo.  3.  2  H.  Bl.  262. 

Inaconveyaneeby  feoffinent,  the  statute  of  fifauds  requires  that  livery  should  be  ac- 
•ompanied  by  an  instrument  in  writing;  yet  the  paity  is  not  bound  to  make  z  proferi 
of  Che  deed.     Read  v.  Brookman,  B.  R.  £.  89  Geo.  3.  8  T.  R.  156. 

In  a  plea  of  justification  under  process  of  an  inferior  court  erected  by  letters 

Stent;  it  is  not  necessary  to  make  a /Mno/Sn^/ oCthe  letters  patent.     Titley  v.Foz^ 
,  C.  P.  T.  81  &  82  Geo.  2.    Willes,  688. 
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So,  an  executor  of  a  feoflee  need  not  produce  the  deed  hj  which  die 
plaintiff  enfeoffed  B.  to  the  use  of  the  testator,  in  debt  on  a  bond  for  per« 
Cormance  of  a  covenant  of  the  same  deed.     R.  Lut.  483* 

If  jihuntiff  claims  not  the  hod  but  only  a  rent-chaige,  pr^ftrt  is  not  oecessaiy; 
lor  the  chaiters  belong  to  the  owner  of  the  land,  and  the  owner  of  the  rent-obaiga 
is  not  entitled  to  them.     Whitfield  v.  Fausset,  H.  1749, 1  Yes.  887. 

(O  9.)  Except  where  the  deed  belongs  to  hiio. 

Yet,  if  the  deed  beloi^  to  him,  he  must  show  it,  though  he  came  to  the 
estate  by  act  of  lav  ;  as,  the  lord  by  escheat  shall  not  plead  a  condition  to 
defeat  a  freehold  without  showing  it.     Co.  Litt.  226.  a. 

So,  tenant  by  the  curtesy  shall  not  plead  a  condition  made  by  his  wife, 
thoogh  be  is  in  by  act  of  law ;  .for  it  is  presumed  that  he  has  the  deeds  which 
'belonged  to  bis  wife*     Co.  Litt.  326.  a« 

S<^  if  the  uncle  of  a  tenant  in  tail  ebfeoflTs  another  with  warranty,  who  af« 
terwards  releases  the  warranty  to  the  feoffor,  and  the  uncle  dies,  if  the  tenant 
in  tail  pleads  the  release,  he  must  show  it ;  for  it  belongs  to  him  after  the 
death  of  his  oncle.     Co.  Litt.  393.  a. 

'  (O  10.)  If  the  estate  be  executed. 

%»,  1^  man  who  pleads  a  deed  to  which  he  is  neither  party  nor  privy,  need 
not  show  it,  if  the  estate  be  executed  ;  as,  if  he  pleads  a  feoffment  to  A.  upon 
a  condition  and  entry  for  the  condition  broken,  and  afterwards  a  desoent  to 
the  defendant,  he  need  not  show  the  deed  of  condition;  for  it  is  ^ecuted« 
Co.  Lit.  226.  a. 

So,  if  he  pleads  a  mortgage  and  payment  at  the  day»  he  need  not  show 
the  deed ;  for  the  condition  being  performed,  the  deed  perhaps  was  deliver- 
ed up.     Ibid. 

So,  if  a  mortgagee  demises  for  years,  and  the  mortgagor  re-enters  in  debt 
for  rent  against  the  lessee  afterwards,  he  shall  plead  the  mortgage  and  re-en- 
try«  without  showing  the  deed.     Ibid. 

So,  if  a  confirmation  be  to  a  lessee  for  life,  remainder  to  A.  in  waste, 
&C.  by  A*,  after  the  estate  executed,  he  need  not  show  the  deed.  C04  Lit* 
317.  5. 

So,  if  defendant  pleads  an  assignment  of  a  lease,  the  plaintiff  replies  that 
the  lessee  could  not  assi^  without  the  lessor^s  license  by  deed,  and  the  defen- 
dant rejoins  that  be  had  license  by  deed,  he  need  not  show  it ;  for  it  is  exe- 
cuted.    R.  6  Co.  33.  b.     R.  2  Cro.  102. 

[♦](0  IL)  Except  where  he  is  party  or  privy. 

But  a  party  or  a  privy  to  a  deed  must  show  it,  though  the  estate  he  exe- 
cuted ;  as,  the  lessor  himself  cannot  plead  a  condition  and  entry  for  the 
conditioo  broken,  without  showing  the  deed,  though  the  condition  be  exe- 
cuted.    Co.  Lit.  327.  b.  228.  b. 

(O  12.)  If  the  showing  be  hindered,  or  the  deed  admitted  by 

the  other  party. 

# 

So,  if  the  plaintiff  detains  the  deed,  the  defendant  may  plead  without 
afaowing  it  ;  as,  tenaot  in  an  assize  may  plead  a  feoffment  on  condition  and 
entry,  and  that  the  plaintiff  entered  and  took  the  chest  where  the  deed  was, 

•9  and  detains  it  without  showing  the  deed.    Co.  Lit.  226.  a. 
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So,  in  waste,  the  defendant  niay  plead  a  release,  and  that  the  plaintiff  gDt 
possession  of  it,  and  detains  it  without  showing  the  release.     5  Co.  75.  m. 

So,  the  plaintiff' may  declare  that  by  indenture,  which  the  defendant  />e- 
nes  te  ritinet^  A.  demised  the  rectory  to  the  defendant,  who  thereby  cove- 
nanted to  find  a  priest,  and  to  pay  him  20/.  per  ann.,  and  that  the  plaintiff 
was  found,  and  now  brings  debt  for  the  201.,  without  a  proftrt  in  cur. ;  for 
neither  the  indenture  nor  counterpart  belong  to  him.     R.  3  Lev.  83.  a. 

Where  an  administrator  is  properly  sued  in  that  character,  without  annexing  to  his 
plea  a  pro/er(  of  the  letters  of  administration  ;  thus,  to  a  plea  of  retainer;  since, 
as  he  cannot  be  an  administrator  bv  wrong,  the  declaration  admits  that  he  is  so  by 
right.    6  T.  R.  650, 

(O  13.)  Or,  be  impossible. 

So,  if  a  deed  be  shown  in  court,  and  denied,  for  which  reason  it  re- 
mains in  court,  it  may  be  pleaded  in  another  court  without  showing  it.  6 
Co.  74.  b. 

8o,  a  deed  may  be  pleaded  as  lost  by  time  and  accident,  without  prof  mi.  3  T* 
R.  151.     4  T.  R  323.  ^  Respublica  V.  Coates,  1  Yeates,  2.  ^ 

Where,  in  setting  forth  a  conveyance  it  was  stated  that  a  release  was  cancelled  by 
the  seal  of  the  releasor  being  taken  off  and  destroyed,  and  that  part  of  the  deed 
destroyed  or  lost,  with  a  proferi  of  the  residue ;  it  was  holden  to  be  good 
Bolton  V.  Carlisle,  C.  P.  M.  34  G.  3.     2  H.  Bl.  259. 

So,  if  letters  patent,  which  are  in  their  nature  matters  of  record,  are  of  re* 
cord  in  the  same  court,  they  may  be  pleaded  without  showing.  5  Co.  74.  b* 
Sal.  497. 

Otherwise,  if  in  its  nature  not  matter  of  record  ;  for  a  deed  enrolled  in  the 
same  court  cannot  be  pleaded  without  showing,     5  Co.  74.  b. 

So,  there  ought  to  be  a  profert  of  letters  patent  enrolled  in  another  court, 
or  of  an  exemplification  thereof.    Sal.  497* 

(O  14.)  If  the  deed  was  not  necessary,  or  conveyed  nothing. 

So,  if  ther^  he  a  deed,  when  it  was  not  necessary,  whereby  no  estate 
or  interest  is  conveyed,  a  man,  who  pleads  it,  need  not  show  it  to  the 
court;  as,  if  a  lease ^ be  on  condition  that  he  will  not  assign  without  li- 
cense, and  the  lessee  pleads  a  license  by  de^d,  he  need  not  show  the  deed  ; 
for  there  is  nothing  conveyed  by  it,  and  a  license  without  deed  would  hate 
been  sufficient,     K.  6  Co.  38. 

[*]So,  if  the  condition  be,  that  he  will  not  assign  without  deed,  and  he 
pleads  an  assignment  by  deed,  he  need  not  show  the  deed  ;  fOr  a  deed  was 
not  necessary  ex  proximne  legis^  but  only  ex  provisione  hominis.  6  Co. 
38.  b. 

So,  in  debt  for  rent  upon  a  lease  by*indenture,the  plaintiff  need  not  show 
it;  for  the  lease  is  the  foundation  of  the  action,  and  it  need  not  be  by  inden- 
ture.    Per  two  J.    Cro.  El.  711.     6  Co.  38.  b.  in  marg. 

In  quare  impedit^  if  the  plaintiff  makes  title  by  a  grant  of  the  next  avoid- 
ance to  A.,  who  made  executors,  who  granted  to  hiin,  be  need  not  show  the 
letters  testamentary  ;  for  the  grant  to  the  plaintifl  was  good,  though  the 
will  was  not  proved,     R.  Dj*  135.  a. 

(O  15.)  Or,  be  alleged  iu  the  inducement  to  the  action  or  bar. 

So,  if  the  deed  pleaded  he  only  in  the  inducement  to  tlie  action  or  bar,  it 
need  not  be  shown  to  the  court ;  as,  in  a  suit  in  the  exchequer  by  the  king's 
farmer,  he  need  not  show  the  deed  whereby  he  is  farmer ;  for  it  ia  collaterml 
f*lWj  ^ 
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to  tbe  Mtum.    6  Co#  38.  b.    Baofill  y.  Leigh,  B^  R«  £«  40  G.  3.     8  T.  R. 

571. 

So,  iD  an  action  on  the  8t«  2  Ed.  6.  13.  If  tbe  plaintiff  declares  that  the 
Uflg  granted  tithes  by  letters  patent  to  A.  for  life,  who  leased  to  the  plain- 
itdfiforyears,  he  need  not  show  to  tbe  conrt  the  letters' patents,  which  are 
oolr  conveyance  to  the  action.     R.  2  Cro.  70. 

oo,  in  an  action  for  disturbance  of  a  way,  if  the  plaintiff  declares  that  a 
corporation,  and  all  oue  estate,  &c.  in  such  a  messuage,  have  a  way,  he  need 
not  show  the  deed  wnereby  the  estate  was  conveyed  to  the  corporation  ; 
for  it  is  only  inducement.     R.  2  Cro.  673. 

So,  in  replevio,  if  the  avowant  claims  by  ;i  qiu  estate  a  hundred  to  which 
a  leet  is  incident,  he  need  not  show  the  deed  whereby  the  hundred  is  claim* 
«d ;  for  this  is  only  inducement  to  the  iebt.     2  Leo.  74. 

So,  in  trespass,  if  the  defendant  justifies  by  command  of  the  heir  of  A., 
who  died  seised,  and  tbe  land  descended  to  his  heir,  anJ  the  plaintiifsays 
that  A.  by  indenture  covenanted  to  stand  seised  to  the  use  of  6.,  6ic»  and  by 
bh  I/ctfsse,  Ac.  and  traverses  the  dying  seised,  he  need  not  show  the  inden- 
ture; for  it  is  only  inducement  to  tlie  traverse.  R.  Cro.  Car.  442.  Jon. 
•377.  ' 

'^So,  in  trespass,  if  the  defendant  justifies  by  A.'s  dying  seised,  and  a  de- 
Stenttohim,  and  the  plaintiff  shows  that  before  A.  was  seised,  B.  being 
seised  made  a  lease  to  D.,  wl\o  died,  and  plaintiff's  wife  took  out  adminis- 
tration and  traverses  A.'s  dying  seised,  there  is  no  need  of  a  profert  of  the 
letters  of  administration  to  his  wife  ;  for  it  was  only  inducement  to  the  tra- 
vene.    R.  Hob.  38. 

* 

An  executor's  or  administrator's  unnecessarily  declaring  as  such,  is  surplusage^ 
and  therefore  no  profert  is  required.     Dougl.  4. 

(O  16.)  If  the  deed  be  not  mentioned,  to  entitle  him. 

So,  If  a  man  pleads  a  deed  by  way  of  dischaiige,  and  not  in  order  to  make 
a  title,  he  need  not  show  it  to  the  court ;  as,  in  bar  to  an  avowry  made  by 
a  corporation  for  rent  and  services,  if  the  plaintiff  pleads  a  tease  of  the  ma- 
nor made  to  A.  who  demised  to  him,  he  need  not  show  the  deed  ;  for  it  is 
pleaded  by  way  of  discharge,  and  he  does  not  claim  title  by  it.  R*  Mo. 
370. 

5*]So,  in  an  action  against  an  administrator,  if  Ihe  defendant  pleads  orig- 
purchased  before  administrafion  granted  to  him,  he  need  not  shew  the 
letters  of  administration  ;  for  he  do(h  not  entitle  himself  by  them.  R» 
l^ut  10. 

In  an  action  by  an  executor,  if  the  defendant  pleads  administration  granted 
to  another,  he  need  not  show  the  letters  of  administration.  R.  PI.  Com. 
277.  a. 

If  there  be  a  grant  to  the  lord  of  a  manor  that  the  tenants  of  the  manor 
fiball  be  discbaiged  of  toll,  and  a  tenant  pleads  such  discharge,  he  need  not 
show  the  grant.     20  H.  7.  6.  b.     Cont.  per  Brudnel,  20  H.  7.  7.  a. 

So,  in  a  writ,  founded  on  a  deed,  the  deed  need  not  be  shown. 

So,  also,  in  a  scire  yhcta^  by  an  administrator,  or  executor,  upon  a  re- 
cognizance to  his  testator,  he  need  not  show  the  letters  testamentary.  R« 
Cro.  El.  5d2. . 

(O  17.)  When  the  not  showmg  is  aided* 

If  a  man  did  not  show  a  deed  to  the  court,  when  he  ought,  tbe  omission 
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was  esteemed  matUH*  oC  substance,  and  not  helped  apm  a^ «Mral  demurrer. 
Bub.  1  Leo.  310.  R.  2  Oo.  292.  R.  10  Co«  94.  D.  1  Rol.  20.  D. 
Hob.  233.  R.  2  Cro.  32.  R.  coDt.  Sal.  497.  D.  toot.  1  Lee.  300. 
Cro.  El.  153.     Ace.  Mo.  885. 

But  now  it  is  aided  on  a  general  demurrer.  R.  Lut.  1 355. ;  and  bj  tb^ 
St.  4  &  5  Aun.  16.  it  is  enacted  that  no  exception  shall  be  taken  for  Mt  al- 
leging the  bringing  into  court  anj  bond,  indenture,  or  other  deed,  onleai 
shown  for  cause  of  demurrer. 

Soy  an  omission  oiprofert  hie  in  tur^  liUra$  tetiammtar,  in  an  action  by 
an  executor,  was  substance,  and  not  aided  on  a  general  demurrer.  R.  Hol^ 
83.     R.  2  Cro.  409.  412.     3  Bui.  223.     R.  Cro.  EL  551. 

But  now  it  shall  be  aided.  R.  3  Sand.  602.  R.  1  Sid.  249.  R.  Lut. 
301 . ;  and  it  is  so  enacted  bj  the  st.  4  &  5  Ann.  16. 

So,  the  omission  of  letters  of  administration  was  held  to  be  substance. 
Hob.  233. 

But  now  it  shall  be  aided  on  general  demurrer.  R*  1  Vent.  222.  1  Sid. 
98. ;  and  it  is  so  enacted  by  the  st.  4  &  5  Ann.  16. 

And  by  tl>e  St.  16  &  17' Car.  2.  8.  aAer  verdict,  no  judgment  sbatl  be 
staid  or  reversed  for  want  of  alleging  the  bringing  into  court  of  any  bond, 
bill,  indenture,  or  other  deed,  mentioned  in  the  declaration  or  other  plead- 
ing, or  letters  testamentary,  or  letters  of  administration. 

So,  if  the  declaration  alleged  (hatter  of  record,  and  did  not  conclude protil 
pa  let  per  recordum^h  was  substance. 

But  now  it  shall  be  aided  on  a  general  demurrer.  R.  1  Mod.  9.  Vide 
St.  4  &  5  Ann.  16.     Vide  ante,  (E  29.) 

The  loss  of  deed  by  time  and  accident,  or  by  any  odier  casualty,  is  a  aufficient 
reason  for  dispensing  with  a  profert  in  pleading.  As  is  likewise  the  circumstance, 
that  the  deed  is  in  the  hands  of  the  opposite  party,  or  destroyed  by  him.  8  T.  R. 
151. 

litLproferi  is  excused,  the  matter  of  excuse  is  put  in  issue,  either  by  a  specifick 
trayerse  of  the  facts,  or  by  pleading  non  eHfueimn.    Ibid.  168. 

If  a  party,  instead  of  pleading  a  deed  has  lost  or  destroyed,  inadverteiidy  pleaida 
with  a  profertj  and  his  adversary  pleads  wm  eHfaciumy  he  will  not  be  allowed  to 
prove  the  loss  at  the  trial.     4  East,  585. 

^  In  debt  upon  a  bill  of  exchange,  the  omission  to  make  a  praftft,  is  cured  by 
verdict.     Holt  v.  Atkinson's  £xr.     2  Wash.  143.  ^ 

[*](P)  OYER. 

.      (PI.)  Of  deeds. 

If  a  man  proferi  in  cur.  a  deed,  it  remains  in  court,  in  judgment  of  law, 
the  whole  term,  in  which  it  is  shown  ;  for  the  whole  term  is  but  ode  day. 
R.  5  Co.  74.  Wymark.     Co.  Lit.  231.  b.     Lut.  1644.  Sal.  497. 

And  if  the  deed  be  denied,  it  remains  in  court  till  the  plea  is  determined, 
and  the  cusios  brevium  has  the  custody  of  it.  5  Co.  74.  b.  Co.  Lit,  231.  b. 
Mod.  Ca.  233. 

But  if  it  be  not  denied  after  the  end  of  the  term  in  which  it  was  shown, 
the  law  adjudges  it  to  be  in  the  custody  of  the  party  himself ;  for  there  is 
.  no  officer  in  court  to  whom  the  charge  of  it  belongs.  5  Co.  74.  b.  Co. 
Lit.  231.  b.     Sal.  497. 

So,  letters  testamentary  or  of  administration  do  not  remain  in  court  owi- 
nino  ;  for  they  may  be  necessary  elsewhere.     Sal.  497. 

If  a  deed  is  brought  into  court  by  one  party,  the  other  may  demand  oyer 
[*I97]  ^         M^     ji  ^ 
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of  it  tttwiy  thne  wbibt  it  reimiins  in  coart,  nnd  take  advantage  of  any  pro* 
5\fto  or  chase  in  such  deed*     R.  5  Co.  74.  b. 

So,  if  a  deed  be  brooght  into  coart  by  one  tenant  or  defendant,  the  others 
maj  plead  in  bar  any  matter  in  such  deed,  wtihout  having  it  in  hand.  5 
Co.  74,  b* 

And  therefore,  though  a  deed  be  not  denied,  oyer  of  it  may  be  demanded 
in  the  same  term  in  C.  B«  as  well  as  in  B.  R.     Lut.  1644. 

And  by  the  course  of  B.  R«,  oyer  may  be  at  any  time  before  plea,  though 
it  cannot  be  in  C.  B.  after  term,  or  after  an  imparlance.  Terms  de  ley. 
Bui  it  ia  said  that  it  shall  not  be  after  imparlance  to 'another  term.  2  LfCY. 
142.     VideBro.  Oyer,  16,  17.  33.  39. 

C^ermnatbe  demanded  before  rule  to  plead  ia  out.     Barnes,  241.  829.  269. 
296. 
.  Qi^w  is  damandable  aay  time  before  the  twenty-lour  hours  afler  the  demand  of  a 
flea  ace  out,  though  the  rule  to  the  plea  has  expired.     2  B.  &  P.  379. 

Over  Gaanot  be  demanded  in  another  term  than  that  in  which  ihe  plea  is  ffled* 
Ter  Buller,  J.    1  T.  R.  149. 

SOf  by  the  coarse  of  B.  R.,  no  imparlance  or  continuance  is  entered  be« 
fore  replication,  rejoinder,  &c.  though  day  be  allowed  for  two  or  three 
terms,  to  reply,  &c* ;  and  then  the  replication,  rejoinder,  &c.  being  entered 
generally,  may  take  advantage  of  the  deed  mentioned  in  the  bar,  ^c. ;  for 
the  whole  shall  be  understood  to  be  in  the  9anie  term.  R.  5  Co.  75.  a« 
Wymaric*  Semb.  Lane,  39. 

if  the  defendant  demands  oyer  of  an  obligation,  he  shall  not  have  oyer  of 
(be  condition,  unless  he  demands  that  also.     Mod.  Ca.  237. 

Bat  if  he  demands  oy^r  of  an  indenture,  which  refers  io  matter  indorsed* 
it  is  not  a  complete  oyer,  if  he  has  not  oyer  of  the  indorsement  also.  R« 
Mod.  Ca.  237. 

O^er  shall  contain  the  names  of  the  witnesses,  and  all  memorandums  on  the 
bond.    Baraes,  263.     Willes,  288.  S.  C. 

If  there  aie  two  counts  for  the  same  debt  on  one  policy  of  insoranoe,  defendant 
oannoi  have  oyer  of  two  policifis.    B.  R.  H.  243. 

If  oyer  be  demanded  of  a  deed  shown  in  a  plea,  it  becomes  part  of  the- 
plea.     1  Sand.  317. 

[^]So^  if  there  be  oyer  of  a  deed  shown  in  a  declaration,  it  will  be  part  or 
the  declaration. 

If  oyer  is  granted  of  any  instrument  or  record,  and  it  is  set  forth,  although  the 
party  was  not  entitled  to  such  oyer,  yet  he  shall  be  thereby  entitled  to  take  the  whole 
instrament  as  part  of  his  adversary's  plea.     Dougl.  476* 

So,  if  the  party  has  not  the  deed,  which  he  shows  in  his  declaration,  &c., 
and  oyer  of  it  is  demanded,  the  court  on  an  affidavit,  will  oblige  the  other 
party  to  produce  his  counterpart,  or  will  grant  an  imparlance.     2  Cro*  439. 
1  SW.  50. 

And  where  an  original  lease  was  lost,  the  court,  on  application,  has  ordered  that 
m,  copy  of  the  counterpart  should  be  deemed  good  <^er.  By  Buller  J.  Read  v. 
Kookman,  B.  R.  £;  29  C^eo.  3.     3  T.  R.  160. 

So,  if  an  action  be  founded  on  a  writing,  as  a  policy  of  assurance,  where 
^proferi  is  not  necessary,  the  court  may  grant  an  imparlance,  till  a  sight  giv- 
en of  the  writing,  if  the  defendant  cannot  have  it  otherwise.     Semb.  1  Sid. 

Oyer  of  a  deed,  in  covenant,  cannot  be  dispensed  with,  though  shown  to  be  lost, 
said  ddbndant  have  the  other  part  in  his  hands.  Sorsebv  v.  Spanow,  P.  16  G.  2. 
Str.  1186.     Wils.  16.     Tide  ante,  (O  13.) 
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But  where  a  note  ia  only  evidence  of  the  action,  the  court  will  hot  direct 

•  sight  of  it.     R.  iSal.  215, 

But  a  nrjan  cannot  demand  oyer  of  a  deed,  which  is  not  in  court  ;  and 
therefore  in  debt  upon  a  bond  with  a  profert  in  cur.,  if  the  defendant  de- 
mands oyer  of  the  bond  and  condition,  which  appears  to  be  for  the  perform- 
ance of  the  covenants  in  an  indenture,  he  cannot  demand  oyer  of  the  inden- 
ture ;  for  it  was  not  brought  into  court.     R.  1  Sand.  9.  122.     Sal.  498. 

So,  in  debt  on  a  recognizance,  the  defendant  cannot  demand  oyer  of  it, 
if  it  was  not  acknowledged  in  the  same  court ;  for  a  recognizance  in  chan- 
cery or  other  court  is  not  brought  into  court  as  a  bond  is.     R.  Poph.  202. 

So,  a  paity  cannot  demand  oyer  of  an  act  of  parllameat,  because  it  is  not  in  the 
power  of  the  court.    Jeffrey  v.  White,  B.  R*  M.     21  Geo.  3.     DougL  47&. 

Nor,  of  letters  patent,  being  a  matter  of  record,  unless  there  is  an  affidavit  made 
that  they  are  not  enrolled.     Rex  v.  Amery,  H.  26  Geo.  3.     1  T.  R.  149. 

So,  in  a  scire  facias,  on  a  recovery  of  an  annuity  by  deed,  the  defendant 
cannot  demand  oyer;  for  the  action  is  founded  on  the  recovery,  not  on  the 
deed.     BfO.  Ch/er,  1 .  32. 

So,  if  the  detendant  justifies  by  a  precept  of  a  justice  of  peace,  the  plain- 
tiff cannot  demand  oyer  of  the  precept.     Bro.  Oj/er,  13. 

So,  if  the  defendant  demands  oyer  of  a  will,  &c.  whereof  the  plaintiff 
makes  f^  profert,  fyc.  when  he  need  not,  it  shall  not  be  allowed.     Sal.  497. 

*  So,  if  the  defendant  demands  oyer  of  a  deed,  when  it  is  not  demandable, 
and  the  plaintiff  gives  oyer,  he  shall  not  be  concluded  thereby,  but  may  af- 
terwards make  his  oyer  complete.     R.  Sal.  498. 

If  the  defendant  demand  oyer,  when  it  ought  not  to  be  granted,  it  is  had. 
Sal.  498. 

But  the  plaintiff  cannot  in  his  demurrer  say  quod placil.  pradicL  est  minus 
svfficiens.     R.  2  Lev.  142. 

S*}And  if  a  man  demands  oyer  of  a  deed,  not  in  court,  it  is  bad  on  a  spe- 
demurrer.     R.  1  Sand.  9. 

But  it  shall  be  aided  on  a  general  demurrer.     Ibid. 

So,  if  the  defendant  demands  oyer  of  an  indenture,  not  mentioned  in  the 
dc  claration,  and  the  plaintiff  gives  it,  the  defendant  may  plead  thereon. 
Mod.  Ca.  237. 

If  a  deed  is  pleaded  with  a  profert,  the  other  side  is  entitled  to  oyer  ;  if,  there- 
fore, it  has  been  pleaded  so  by  mistake,  the  pleading  must  be  amended  ;  it  being  a 
general  rule,  that  leave  will  not  be  granted,  that  the  production  of  a  copy  shall  be 
oyer.     ST.  B.  163. 

If  a  man  craves  oyer  of  a  deed  shown  in  a  declaration,  which  is  granted, 
the  other  cannot  say  that  the  deed  read  is  not  the  same  on  which  he  de- 
clared ;  for  the  reading  is  the  act  of  the  party  himself,  by  which  be  is  con- 
cluded.    R.  Lut.  1644. 

If  a  party  undertake  to  set  out  a  deed  on  oyer,  he  must  set  forth  the  wbol-*.  of 
it,  recital  and  all ;  if  he  omit  any  part,  either  the  court  will  quash  the  plea,  or  the 
other  side  may  sign  judgment.     4  T.  R.  371. 

Where  there  is  any  variance  between  the  letters  of  administration  set  forth  ia 
the  declaration,  and  the  letters,  &c.  actually  granted  under  the  seal  of  the  spiritual 
court ;  if  the  defendant  will  take  advantage  thereof,  he  must  crave  oyer  thereof, 
fore  the  rule  to  plead  is  out,  roust  set  the  same  out  on  record,  and  demur  for  the 
ance.     2  Wib.  413. 

Otherwise  if  oyer  is  demanded  of  a  writ,  &c.,  he  may  say  that  it  is  not 
the  same  ;  for  the  reading  is  the  act  of  the  court.  Per  three  J.  Tracy 
cont.  Lut.  1644. 

So,  if  the  defendant  demands  oyer  of  a  deed,  which  is  eranted,  and  in  bis 
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p\ea  rccilcs  the  deed  diflerent  from  the  true  deed,  the  plaintiflf  bj  his  repli- 
cation maj  praj  that  the  deed  may  be  enrolled,  and  so  procure  it  to  be  truly 
enroiied. 

Defendant,  after  oyer,  may  plead  the  general  issue,  mthout  taking  notice  of  the 
Offer ;  and  plaintiff  cannot,  when  he  makes  up  the  issue,  insert  the  o}fer  at  the  head 
of  the  pleaa  ;  if  he  would  avail  himself  of  it,  he  must  pray  it  to  be  enrolled  aft  &e 
head  of  his  rephcation  at  his  own  expense.     8lr.  1241.     Willes,  28S.  n.  (c). 

In  C.  B.,  ifoyer  prayed  and  not  pleaded,  plaintiflr  may  insert  it  in  the  plea ;  tC 
18  only  where  it  is  not  prayed,  that  he  is  obliged  to  have  it  enrolled  en  his  lepficar 
Uon.     Barnes,  327. 

So,  if  tlie  o^tr  be  imperfect,  but  not  varying  from  the  deed,  and  the  de- 
fendant demurs,  he  shall  not  take  advantage  of  it ;  for  he  might  insist  upon 
a  complete  oi/er.     R.  Sal.  602. 

If  defendant,  after  haying  craved  oyer  of  a  deed,  do  not  set  forth  the  whole  deed, 
the  plaintiff  may  sign  judgment  as  for  want  of  a  plea ;  or  the  court  wiH  qoaah  the 
plea.    Wallace  v.  Cumberland,  B.  R.  T.  81  Geo.  3.  4  T.  R«  870. 

If  a  bond  is  in  the  bands  of  a  third  person,  the  court  will  compel  him  to  give 
oyer  of  Hf  aod  produce  it  at  the  trial;  though  he  is  a  barristar,  and  alleges  il  was 
left  in  his  hands  to  await  the  event  of  a  suit  depending ;  for  defendaot  may  atfall 
hanaelfof  that  by  plea.    White  v.  Montgomery,  M.  17  G.  2.     Str.  1198.    . 

K  defendant  pleads  with  a  pro/eW,  and  oyer  is  demandsd,  plaintiff  may  sigin  judg- 
ment if  it  is  not  given  in  two  days.     Barnes,  245. 

Two  days,  both  exclusive,  are  allowed  to  give  oyer  in.     2  T.  R.  40. 

The  party  of  wh<Hn  oyer  is  demanded,  must  carry  the  copy  of  the  instrument  tm 
te  opposite  party.     2  T.  R.  40. 

'i  Though  profert  be  made  of  a  deed,  yet  if  oyer  be  not  prayed,  the  deed  wilt  not 
be  4  part  of  the  record.  Bender  v.  Frombcrgcr,  4  Dall.  436.  Tide  Douglass  r. 
Beam,  2  Binn.  76. 

A  variance  between  the  declaration  and  bond  in  an  action  of  debt,  may  be  taken 
advantage  of  on  demurrer,  but  is  not  a  matter  of  error.     Ibid. 

So,  in  debt  on  an  award,  if  there  is  a  variance  ^between  the  award  as  set  forth  in 
the  count,  and  the  oyer,  the  defendant  roust  denmr  specially.  James  v.  Walnitb,  8 
^ofans.  Rep.  820.  2d  edit.  >> 

[*](P2.)  Ofwiit  and  record. 

So,  a  man  may  demand  oyer  of  a  writ  or  other  record  alleged  in  plead' 
ing:  and  therefore  the  dc^fendant  may  demand  oyer  of  the  original. 

The  defendant  is  not  entitled  to  oyer  of  the  original,  and  it  he  pray  oyer,  the  plain- 
tiflTmay  sign  judgment  without  taking  any  notice  of  it.     Dougl.  227. 

And  now  oyer  will  not  in  general  be  granted  of  a  record.     1  T.  R.  IWw 

So,  may  the  garnishee.     Bro.  Oi/er^  11, 

But  shall  not  have  oyer  of  mesne  process  :  as,  of  re-summon3  on  default, 
&c.    Bro.  Oyer,  3.  18. 

Soy  in  error,  the  defendant  shall  not  have  oyer  of  the  original,  but  of  the 
record  he  may  have.     Bro.  Oi^er,  ]  9. 

Nor,  in  attaint.     Ibid. 

So,  in  a  scire  facias  s\'^7\]n<[  an  executor  on  a  recovery,  the  defendant  may 
demand  oyer  of  the  record.     Bro.  Oi/er,  12.  26.  38. 

So,  in  debt  on  a  judgrxjcnt.     Semb.  Bro,  Of/er^  14.  26t 

Plaintiff  may  have  a  rule  to  reject  plea  of  a  recovery  in  the  same  court,  unless 
«ife}*.  Hunter  v.  Wiseman,  H.  2  G.  2.  Gwinnel  v.  Thompson,  T.  3  G.  2. 
Str.  8f23. 

But  in  debt  on  a  recovery  in  an  inferior  court  of  record,  the  defendant 
shall  not  have  oyer  of  (he  record  ;  for  it  remains  in  the  inferior  court.  Bro* 
Oj/«r,  8. 

Vofc.  VI,  26  [♦200] 


30a  PLEADER. 

Nor,  of  a  record  id  another  court.     Bro.  Oytr^  26. 

Or,  after  removal  to  another  court  by   a  recordarcj    error,   &c.     BrOr 
Oj/er^  4.  31. 

So,  he  shall  not  have  oyer  of  a  record,  when  it  is  only  conveyance  to  the 
actioa;  as  in  escape*     Bro.  Ot/tr^  29. 

So,  he  shall  not  have  oyer  of  a  record,  when  be  is  a  parly  to  it.  Bro# 
Ch/er,  19,  3 K  f^B. 

If  defendant  pleads  tender  before  original,  and  plaintiff  replies  original  purchas- 
ed before  time  of  tendisr  pleaded  ;  the  court  will  not  make  rule  for  oyer  of  original|. 
which  is  a  record.     Bames,^  940. 

So,  in  a  scire  facias  on  an  office  found  for  the  king,  the  defendant  shall  not 
have  oyer  of  the  otSce  ;  for  it  h  recited  in  the  writ.     Bro.  Oi/er^  23. 

The  defendant  shall  not  plead  in  abatement  of  the  writ  before  oyer 
of  itw. 

Nor,  variance  between  the  writ  and  count.     R.  Sal.  658. 

If  defendant  pleads  variance'  between  writ  and  count,  without  oyer,  he  shall  an^ 
8wer  over.     Yanderplank  v.  Banks,  H.  32  G.  2.     2  Wils.  85. 

AfWr  oyeTf  defendieuit  may  plead  md  Uel  reeordf  without  inserting  the  oijer ;  and 
plamtifE^  if  he  pleases,  may  insert  it  in  his  replication.  SimmmidB  v.  Parmenter,  T« 
IS  6. 2.    Wils.  97. 

S«,  the  d«fendant  shall  not  plead  condition  performed,  before  oyer  of  the 
bond.     Bro.  Oyer^  16.  25. 

But  the  defendant  shall  not  have  oyer  after  imparlance.  Bro.  (hfer^  14-. 
Per  Holt,  Mod.  Ca.  2d. 

Nor,  after  plea  in  abatement.     R.  Mod.  Ca.  28.     Sal.  498. 

Demand  of  oyer  was  anciently  made  in  court ;  but  now  it  is  made  by  one 
attorney  of  the  other.     Mod.  Ca.  28. 

And  when  oyer  ought  to  be  granted,  the  defendant  need  not  plead  before 
oyer.     Ibid. 

^*}fiut  the  defendant  cannot  take  a  copy  of  a  writ  from  the  record,  to 
make  oyer  of  it,  without  the  plaintitPs  consent ;  for  it  ought  to  be  demanded 
of  and  granted  by  the  other  party.     Mod.  Ca.  28. 

So,  in  covenant  on  an  indenture,  the  defendant  cannot,  without  demand- 
ing oyer,  set  out  the  indenture,  and  plead  covenants  performed.  R.  Mod, 
Ca.  154. 

If  oyer  is  granted,  when  it  need  not  ;  it  is  no  error.  Mod.  Ca.  28.  SaL 
498. 

And  the  party  craving  oyet*  shall  be  entitled  to  take  the  whole  instrument  as  past 
of  his  adversary's  plea.     DougL  467. 

Otherwise,  if  it  be  denied,  when  it  ought  to  be  granted.  Mod.  Ca.  28. 
Sal.  498. 

The  defendant  has  as  many  pleading  days  to  plead  afler  ofjer  is  granted  as  he  had 
Dirhenit  was  demanded.    Webber  v.  Austin,  B.  R.  M.    40  Geo.  3.    S  T.  R.  356^ 

(Q)  DEMURRER. 

(Q  1.)  What  it  is. 

Demurrer  is,  when  for  the  insufficiency  of  the  count,  plea,  &c.  in  point 
of  law,  the  other  parly  demurs,  and  refi^rs  to  the  judgment  of  the  court. 
Lit.  71.  b.     5  Mod.  132^. 

If  the  plahitiif  in  his  replication  do  not  answer  some  matter  contained  in  the  plea  , 
^  f^omV^  unproperly,  the  defendant  roust  demur  to  it    BuUythoipe  v.  Turner,  Cr 
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p.  B.  17  «eo.  2.    Wmea.  475.    Barnes,  353.   S.  C.  Coppiii  v.  Caiie^  1  T.  B. 
462.    I%eBu88on  y.  Smith,  5  T.  IL  152. 
A  dbcoiitiiiuaQce  is  a  groimd  of  demurrer.     1  B.  ft  P«  411^ 

(Q  S.)  How  it  shall  be  delhrered,  &c« 

Aod  in  C.  B.  a  demurrer  to  a  plea,  ix*  need  not  be  received,  unless  it  la 
rnider  a  Serjeant's  hand*     3  Leo.  2^2.  Comp*  Att*  41* 

But  this  does  not  extend  to  a  demurrer  on  a  challenge  to  an  array.  3 
Leo.  222. 

If  the  joinder  in  demurrer  is  signed  by  counsel,  at  the  time  of  accepting  the  paper- 
hockj  it  is  sufficient,  though  it  was  not  signed  when  delivered.     Barnes,  156. 

A  demurrer  to  an  indiclment  shall  not  he  received  after  verdict*  J^.  ). 
Sid.  208. 

If  a  defect  in  pleading  will  not  be  aided  by  verdict,  it  is  safer  to  join  issue 
on  the  fact  than  to  demur ;  for  the  fault  in  law  wijl  he  considered  afteX" 
wards.     4  Co.  14.  a* 

If  there  be  a  demurrer  to  part,  and  issue  to  part,  the  demurrer  shall  rega* 
lariy  be  de^rmined  first.     Co.   Lit.  72.  a. 

Yet  it  is  in  the  die^cretion  of  the  court  to  try  the  issue  before  the  demur- 
rer is  determined.     Co.  Lit.  72.  a.     Semb.  Ual.  2. 

fivt,  now,  where  issues  are  taken  to  some  of  the  pleas,  &c  and  demurrers  to  otj^ 
ers,the  pkintifThas  a  right  to  argue  the  demurrers  either  beibre  or  after  the  triadr 
2  T.  R.  394. 

Ifthere  be  judgment  for  the  plaintift'on  a  demurrer,  be  may,  if  he  pleases, 
eater  a  non  pros,  on  the  issue,  and  have  a  writ  of  inquiry  on  the  demurreri 
bat  not  without  a  non  pros,  to  the  issuer      R.  1  Sal.  219. 

On  judgment  for  plaintiff,  on  demurrer  to  one  count,  he  may  execute  writ  of  in« 
qoiiy,  without  a  non  pros,  to  the  issues,  which  he  may  supply  yrhen  he  enters  final 
judgment.     Fleming  y.  Langtoo,  M.  9  G.      Str.  532. 

[*  jif  there  is  judgment  on  demurrer  as  to  one  count,  plaintiff  may  enter  noUeprdm 
sequi  as  to  the  rest,  and  need  not  be  amerced.  Davis  v.  Hoyle,  M.  10  6.  £tr. 
574. 

If  one  party  demurs,  the  Oliver  must  join  in  demurrer.  Semb.  Co.  Lit* 
72.  a. 

Oty  amend  or  discontinue  his  action  on  payment  of  costs.  Per  rule,  1654. 
Mills,  29. 

And  if  demurrer  be  joined,  it  cannot  be  waived  afterwards  witl^out  cpn« 
sent.     R.  Cro.  Car.  513. 

Yet,  the  king,  if  he  pleases,  may  waive  a  d^smurrer;  as,  in  an  information 
by  oui  tarn.     Cro.  Car.  347. 

When  demurrer  is  joined,  the  court  shall  adjudge  upon  the  whole  record, 
wid  not  only  on  the  point  referred  to  the  court  by  the  demurrer.  R, 
Hob.  66. 

Aod  if  the  defendant  makes  default  at  the  day  given  after  demurrer  join? 
^9  there  shaH  be  final  judgment  against  him.     Mod.  Ca.  5. 

But,  on  a  demurrer  to  a  plea  in  abatement,  the  defendant  cannot  insist 
upon  a  defect  in  the  declaration.     Lut.  1592.  1667. 

Yet,  this  does  not  extend  to  a  plea  in  abatement,  which  may  also  be 
pleaded  in  bar.     Semb.  Lut.  1604. 

It  must  be  entered  on  the  roll  the  term  it  is  joined  of.     Barnes,  328. 

After  joinder,  plaintiff  tenders  paper-book  to  defendant,  if  he  refuses  to  acce]!^ 
^"^  V^9  judgment ;  if  he  accepts,  plaintiffmov^  for  consilium.     Barnes,  163.  165, 

I>efendant  may  demur  after  iesue  tendered,  and  it  rmy  (oa  leave)  be  set  down  ||f* 
t^r  paper-dav.     fearaes,  296. 
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After  issue  joined,  demurrer  cann6t  be  received ;  therefore,  th«agh  one  lecofd  « 
averred  by  plaintiff,  and  another  is  denied  by  defendants,  and  so  no  ]Mroper  isme 
joined,  yet  after  issue,  demurrer  shall  be  set  aside ;  and  advantage  must  be  taken  of 
the  impropriety  in  arrest  of  judgment.     Barnes,  84.  j    «.  _a 

Defendant  may  demur,  if  this  replication  does  not  oflfer  a  fiur  mue,  and  motCB 
reasonable  cause  of  demurrer,  though  he  has  had  time  to  plead,  on  consenting  to 
plead  issuable  plea,  to  rejoin  gratis,  and  take  short  notice  of  trial.     Dewey  v.  Sopp, 

P,  16  G.  2.     Str.  1186.  ^  ,_  j 

Court  will  give  leave  to  wkhdraw  a  demurrer,  after  it  ie  set  down  to  be  argued 

and  trial  lost,  on  costs.     Barnes,  155. 

Though  the  court  will  sometimes  give  leave  to  withdraw  a  demunrer  and  plead, 

after  demurrer  argued,  yet  not  after  trial  of  other  issues.     Robinson  v.  Rayley,  P. 

80  6.2.     1B.M.  316. 

(Q  3.)  The  form  of  a  demurrer. 

If  defendant  demurs  after  issue  joined  upon  de  injuria  sua  propria  obMtie  tali 
causa,  it  is  a  discontinuance,  and  ill.  Aslett  v.  Vincent,  P.  18  G.  Ld.  Baym. 
1482.  .       ,. 

A  demurrer  ought  to  be  to  the  whole  plea,  otherwise  it  is  a  discontinuance 
for  the  whole.     Per  Chamb.     S^Rol.   390.     Vide  Plea  and   Replication, 

nnte,  (E  1.— F  4.)  .«.-.. 

And  therefore  if  the  defendant  pleads  Ihree  pleas,  and  the  plaintiff  in  his 
demurrer,  s^ys  quod piacidum  pra^dlclvm  est  minus  svfficiens,  it  is  a  discon- 
tinuance.    R.  Yel.  65. 

So,  in  trespass  for  taking  and  carrying  away  goods,  if  the  defendant  quoad 
tbe  taking  demurs,  and  says  nothing  lo  the  carrying  away,  it  is  a  discontinu- 
ance.    R.  Yel.  5. 

So,  in  trespass  for  taking  and  carrying  away  goods,  if  the  defendant 
[*]ju8tifics,  and  the  fWnii'iff  quoad  plactlum  lo  (he  taking  the  goods,  and  th« 
matter  therein  demurs,  and  the  defendant  joins  in  this  form  ex  quo  the  plajn- 
tifl  acknowledges  th$  taking  petit  judicium^  without  mention  of  the  carrying 
away,  it  will  be  a  discontinuance.     R.  1  Brownl.  192.     YeK  5, 

So,  if  a  demujrrer  is  to  a  replication  to  a  plea  in  abatement,  and  prays 
that  the  writ  may  abate,  and  the  plaintifl  joins  in  demurrer,  praying  his 
damages  ;  as,  where  the  demurrer  is  to  a  plea  in  bar,  it  will  be  a  discontinu- 
ance*    R.  Sho.  155* 

After  plea  in  abatement  and  replication,  if  defendant  demurs  and  plaintiff 
joins,  he  must  pray  respcndeas  ouster,  and  not  judgment  and  damages;  but 
if  he  does,  he  may  amend  on  payinent  of  costs.  Anon.  P.  24  G.  2,  1  Wila. 
802. 

So,  if  the  defendant  pleads  to  part,  and  says  nothing  to  the  residue,  and  the 
plaintifT demurs,  it  is  a  discontinuance,  for  the  demurrer  shall  not  be  intend- 
ed to  be  for  the  not  pleading  to  part ;  for  the  plaintiff  ought  to  have  prayed 
ju'dgment  on  a  nildicit.     R.  1  Rol.  488.  I.  5. 

But,  if  the  defendant  demurs  to  a  scire  Jacias  or  declaration,  apd  con- 
cludes his  demurrer  in  abatement,  the  plaintiff  may  join  in  bar  and 
shall  have  judgment;  for  the  matter  being  sufficient,  and  confessed  by  the 
demurrer,  the  defendant  shall  not  avqid  judgment  by  his  conclusion*  R*  3 
Lev.  223. 

If  a  count  or  declaration  does  not  contain  a  good  cause  of  action,  there 
may  be  a  demurrer  to  it. 

If  the  declaration  is  founded  on  a  bond  or  other  specialty,  the  defend- 
ant^ may  demand   oyer    of   the  specialty,  and    if  it  shows  no  cause    of 
action,  he  may  demur ;  for  the  deed  on  oyer  is  part  of  the  count.  Vide  ante^ 

(PI.) 
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If  tecteHion  on  reciogpiwice  of  ImmI  ito^  not  ael  out  condition,  defendant 
cauioi  dsomr ;  it  may  be  absolute ;  if  conditional j  he  should  plead  nul  Hel  record* 
Banies,  839. 

But  if  &e  defendant  demand  oyer  of  a  bond,  which  appears  to  be  made  by  many 
jointiyy  and  thereupon  he  demuni  it  is  bad ;  for  perhaps  the  others  did  nofsed  or  ex- 
eeote  the  bend.     IL  Jon.  308. 

So,  if  there  are  seyeral  counts  in  the  same  declaration,  some  good  and 
some  bad,  and  the  defendant  demurs  generally  to  the  whole  declaration,  the 
piatntiff  shall  have  judgment  for  so  macb  as  is  good.  1  Sand.  986.  \  Whit- 
ney V.  Crosby,  S  Caines'  Rep.  89.  Vide  Ward  r.  Sackridery  3  Caines^  Rep. 
363.  Adams  v.  Willoughbr,  6  Johns.  Rep.  65.  Gidney  v.  Blake,  1 1  Johns. 
Rep.  54.  Martin  v*  Williams,  IS  Johns.  Rep.  264.  Monell  t.  Golden,  13 
Johns.  Rep.  403.  Mumford  t.  Fitzhugh,  18  Johns.  Rep.  457.  Tucker  r. 
Randall,  2  Mass.  Rep.  288. 

If  a  plea  contain  several  and  distinct  matters,  divisible  in  their  nature,  the 
pAmutift  cannot  demur,  generally,  to  the  whole,  because  a  part  is  bad,  he 
should  demur  to  that  which  is  bad,  and  traverse  the  residue.  Douglass  v, 
SaiterieCf  1 1  Johns.  |lep*  1 6* 

So,  where  several  breaches  are  assigned  in  pleading,  some  of  which  are 
well  assigned,  and  others  not,  if  the  defendant  demur  generally,  the  plaintiff 
shall  have  judgment*     Martin  v.  Williams,  13  Johns.  Rep.  264. 

Where  Uhere  is  a  demurrer  to  the  whole  declaration,  and  one  count  is  bad, 
that  count  cannot  be  referred  to,  for  the  purpose  of  aiding  another  count. 
Nelson  V.  gwan,  13  Johns.  Rep.  483.  j  Vide  ante,  (C  32.) 

If^  on  action  for  mm.  con.  defendant  pleads  not  guilty,  and  not  guilty  within  ax 
jeais,  and  issue  to  the  first,  demurrer  to  the  second,  verdict  for  plaintiff  on 
issoe,  and  plea  held  good  on  the  demurrer ;  there  shall  be  judgment  on  the  de- 
manor  fi>r  defendant,  and  plaintiff  have  no  damages.  Coke  v.  Sayer,  H.  32  6.  2. 
SWias.86. 

.  So,  in  an  action  on  the  st.  13  Ed.  1.,  against  an  hundred  for  a  robbery  ot 
money  and  goods,  if  it  is  bad  for  the  goods,  on  a  demurrer  to  theVhole,  the 
plaintiff  shall  have  judgment  for  the  money  -,  for  they  are  in  their  nature  sev- 
cTa\.     BL.  2  Sand.  380. 

So,  in  covenant,  where  one  breach  is  bad,  the  other  good.  2  Sand.  380. 
Vide  post,  (2  V.  3.) 

So,  in  trover,  &c.  where  one  article  is  insensible  or  uncertain.  R.  t  Sal. 
218. 

The  usual  form  of  a  demurrer  is,  that  the  party  alleges  qtwd  narratio^ 
[*]<trc.  est  minus  sufficiens,  and  prays  judgment  of  the  count,  or  quodplacitum 
est  minus  Buffictens^  ^c.     PI.  Com.  400.  b. 

Bat  it  is  sufficient  if  it  has  the  substance  of  a  demurrer,  though  it  is  not  for- 
mal ;  as,  if  petit  judicium  de  narratione^  and  prays  quod  cosset,  R.  5  Mod. 
132. 

Though  it  does  not  conclude  with  an  averment,  et  hoc^  <^c.  R.  1  Leo.  24. 
Vide  ante,  (E  33.) 

So,  a  demurrer  not  formally  joined  is  sufficient  to  bring  the  matter  before 

the  court.     R.  3  Lev.  222. 

So,  nowttie  words,  maieriaque  in  eodem  cantenta  are  added  to  the  old  form 

of  a  demurrer.     PI.  Com.  400.  b. 

So,  a  demurrer  may  be  to  an  aidprier  and  receit.     Co.  Lit.  72.  a. 

To  a  voucher.     Ibid. 

To  a  wager  of  law.     Ibid. 
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(Q4.)  General  demurrer^ 

A  demurrer  is  general  or  special.     Co.  Lit.  7Q.  a. 

A  man  who  demurs  generally  shall  take  advantage  of  all  matters*  PJ« 
Com*  66*  a* 

Of  all  matter  which  are  requisite  to  show  a  right  or  good  title  in  theplain- 
iiff.     Hob.  301. 

And  therefore,  if  the  declaration  do  not  show  a  sufficient  right  or  title  ia 
the  plaintiff  it  will  be  bad  on  a  general  demurrer ;  for  a  right  which  does  not 
plainly  appear  is  as  none.     Ibid. 

On  demurrer  to  an  indictment  found  in  an  inferior  court,  objections  may  be  taken^ 
as  well  to  the  jurisdiction  of  such  courtf  as  to  the  sutyect  matter  of  the  kidictment.  1 
T.  R.  316. 

If  a  demurrer  begins  in  bar,  and  concludes  in  abatement,  there  shall  be  fi- 
nal judgment.     R.  1  Lev.  312.     Vide  Abatement,  (I  15.) 

PlaintifT  cannot  take  advantage  of  duplicity  in  defendant's  rejoinder,  with* 
out  having  shown  it  for  cause  of  demurrer.  Browning  v.  Dann,  M.  9  G.  2.  B.  R. 
H.  167. 

A  demurrer,  because  niore  is  demanded  than  the  plaintiff  is  entided  to,  must  be 
confined  to  the  excess.     10  East,  139. 

If  in  scire  facias,  or  debt  on  a  judgment,  two  sums  are  demanded  as  adjudged ; 
the  one  by  the  original  court,  the  odier  by  the  court  of  error ;  and  the  one  is  alleged 
with  a  proui  pateij  the  other  not ;  a  demurrer  for  the  omiaaion  must  be  confined  la 
the  latter  sum.     1 1  East,  565. 

A  demurrer,  for  the  misjoinder  of  causes  accrued  in  difierent  rif^Uflj^  must  be  !• 
the  whole  declaration.     1  M.  &  S.  355. 

If  there  is  a  demurrer  to  a  plea  in  which  the  point  has  not  been  settled,  but  whicli 
the  court  determines  to  be  good,  they  will  permit  plaintiff  to  move  to  withdraw  de- 
murrer, and  to  reply.     Collins  v.  Collins,  T.  32  &  33  6.  2.     2  B.  M.  820. 

After  demurrer,  argued  and  determined  for  defendant,  plaintiff  may  have  leave  im 
withdraw  his  demunrer,  and  reply,  on  paying  costs.  Anon.  T.  3  6-  3^  2  Wils* 
173. 

•^  Where  a  party  demurs  to  a  defective  pleading,  if  the  previous  pleading  be  also 
defective,  judgment  must  be  against  the  demurrer.  Gelston  v.  Burr,  11  Johus, 
Rep.  482. 

Wliere  the  time  of  making  a  contract  is  immaterial,  it  is  no  ground  of  demurrer 
that  the  contract  is  illegal  by  reason  of  having  been  made  at  such  time.  Amoiy  v. 
M'Gregor,  12  Johns.  Rep.  2S7. 

A  departure  in  pleading,  is  fatal  on  gene;^  demurrer.  Stems  v.  PattereoUt  14 
Johns.  Rep.  182.  ^ 

(Q  6.)  Confesses  all  the  facts  well  pleaded. 

A  general  demurrer  confesses  all  matters  of  fad  well  pleaded.  PI.  Com, 
i3.  b.  85.  a.     Co.  Lit.  72.  a. 

And  therefore,  if  a  man  pleads  a  demand  of  rent,  and  that  he  was  there 
before  sunset,  and  continued  there  till  the  sunset,  and  no  one  [^]was  there 
on  the  other  part,  to  which  there  is  a  demurrer ;  (he  whole  fact  alleged  ia 
confessed,  and  nothing  remains,  but  whether  it  be  a  good  demand.  PI.  Com* 
172. 

So,  in  assize,  if  the  defendant  does  not  traverse  seisin  and  didseisin,  but 
pleads  a  recovery  in  bar,  the  plaintiff  confesses  and  avoids  the  recovery  by 
bis  replication,  to  which  the  defendant  demurs  ;  this  is  a  confession  of  the 
seisin  and  disseisin.     R.  2  Rol.  22. 

So,  in  assumpsit  upon  consideration  that  he  had  granted  1000  trees  to  be 
cut  down  in  three  years,  and  that  be  had  cut  down  800,  and  then  the  de- 
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fendant  promised  lo  permit  him  to  cut  the  residue  after  three  years,  if  he 
would  not  cut  them  down  at  present ;  the  defendant  pleads  that  he  had 
cut  down  1000  before  the  promise ;  a  demurrer  to  the  plea  confesses  that  he 
bad.     R.  Yel.    195. 

So,  in  covenant,  if  the  defendant  pleads  covenants  performed,  and  the 
piatntiff  assigns  a  breach,  and  then  the  defendant  demurs,  he  confesses  the 
breach,  and  contradicts  his  own  plea.     R.  Cro.  EL  829*  ^ 

In  debt  upon  bond  to  pay,  if  A.  died  without  issue  then  living,  the  defend- 
ant says  that  A.  died,  having  issue  living  c/pucf  B.,  and  the  plaintiff  de- 
murs for  want  of  a  good  venuci  he  admits  that  A.  had  issue  living.  R. 
Dy.  15.  a. 

If  defendant  demurs  to  an  Information  quo  iMnranio^  for  exerciatDg  an  office  of 
pubHc  trusty  he  cannot  except  that  it  is  not  such  an  office,  for  he  has  confeaaed  it 
Rex  ▼.  Neal,  P.  8  6.  2.     B.  R.  H.  106. 

In  debt  on  bond  to  pay,  &c.  within  twenty  days  after  the  return  of  a  ship, 
or  at  the  end  of  eighteen  months ;  the  defendant  pleads  that  the  ship  return^ 
ed  trilhio  eighteen  months,  and  that  he  paid  within  twenty  days  after ;  the 
plaioti/F  rep/ies,  and  traverses  the  payment,  to  which  the  defendant  de- 
murs ;  the  demurrer  admits  the  breach,  and  therefore  the  plaintiff  shall  re- 
cover.    R.  2  Mod.  Ca«  349. 

tf  defendant  demure  generaUy  to  the  whole  declaration,  aad  one  count  ia  good^ 
and  may  be  joined,  there  must  be  judgment  for  plaintiff.  Bedford  v.  Alcock,  T.  22 
i(23  6.  2.  ^lWiU.248. 

(Q  6.)  But  a  demurrer  is  not  a  confession^  if  the  plea^  &c.  be 

bad. 

But  if  a  count,  plea,  or  replication  be  vicious,  a  demurrer  thereto  is  no 
confei^sion  of  the  matter  alleged.     R;  2  Rol.  29.     1  Leo.  80. 

And  therefore,  if  a  plea  in  qvare  impedil  shows  a  title  in  (he  king,  and  the 
plaintiff  demurs,  if  the  plea  be  bad,  the  demurrer  is  not  a  confession  of  the 
king^a  iMe.    R.  2  Rol.  S3.     R.  Hob.  164. 

If  a  replevin  supposes  a  taking  in  a  place  in  A.,  and  the  avowry  be  for 
rent  in  B.,  and  the  plaintiff  says  that  B.  ia  within  A. ;  a  demurrer  (hereon  is 
oot  a  confession  of  matter,  which  is  repugnant  and  impossibleand  the  ground 
•ftbe  demurrer.     R.  1  Sid.  10. 

So,  a  thing  not  material  or  traversable,  is  not  confessed  or  admitted  bf 
the  demurrer,  when  it  is  not  traversed.     R.  Sal.  561  • 

A  demurrer  admits  the  existence  of  those  facts  only  which  are  properly  pleaded^ 
1  East,  684.     1  T.  R.  834. 

So,  there  cannot  be  a  demurrer  after  issue  joined^    Semb.  Sho.  213. 

Where  a  traverse  is  immaterial,  the  adverse  party  need  not  therefore  demur,  bufr 

Bj  traverse  the  hiducement.     1  H,  B.  376.    2  H.  B.  132. 

Impertinent  allegations  will  be  struck  out  on  motion,  and  costs  allowed.  DougL 


[*]  A  defective  plea,  on  the  face  of  it  pleaded  for  delay,  may  be  treated  as  a  nd- 
Jitf«  2  N.  R.  188.  Thus,  a  sham  plea  of  judgment  recovered  in  a  court  of  ptV 
poudre.     10  East,  237. 

If  a  defendant,  under  terms  of  pleading  issuably,  put  in  a  plea  which  does  not  go 
to  tiie  merits,  it  will  be  set  aside  on  motion.     2  T.  R.  390. 

If  a  defendant,  under  teraas  of  pleading  issuably,  plead  several  pleas,  all  of  which 

ate  issuable  but  one,  that  one  vitiates  the  rest,  so  that  judgment  may  be  signed.     3 

T.  R.  305. 

The  court  will  not  quash  an  insensible  plea.    4  Taunt.  668^ 
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The  only  mode  of  objection  to  a  plea,  aiogle  in  its  fonn,  but  bad  on  the  grouad 
of  duplicity^  is  by  demurrer.     1  B»  &  P.  413. 

The  court  are  bound  without  any  discretion,  to  receiTB  a  plea  fm$M  dttrrtm  con- 
tinuance ;  therefore,  if  the  plamtiff  object^  to  it,  he  must  demur,  and  not  move  to 
set  it  aside.     3  T.  R.  654. 

Oh  demurrer  to  a  defective  replication,  if  the  plea  itself  be  bad,  judgment  shall  be 
given  for  the  plaintifil     S  WiU.  150. 

On  demurrer  to  the  replication  for  a  discontinuance^  the  defendant  must  have 
judgment,  though  his  plea  is  bad.    IB.  &  P.  411. 

(Q  7.)  What  matters  are  aided  by  a  general  demurrer. 

By  the  st.  27  EL  5.  after  demurrer  in  any  action  in  any  court  of  record, 
the  judges  shall  give  judgment  as  the  ver^  right  of  the  cause  and  matter  in 
law  appear,  vrithout  regard  to  any  imperfection,  defect,  or  want  of  form  in 
any  writ,  return,  plaint,  declaration,  or  other  pleading,  or  in  any  process,  ex- 
cept what  the  party  demurring  specially  and  particularly  sets  down. 

And  the  court,  after  demurrer,  may  amend  all  such  imperfections,  defect, 
and  want  of  form. 

Provided  it  extend  not  to  appeals,  indictments,  or  presentments,  or  actions 
on  popular  or  penal  statutes. 

And  therefore  now  a  demurrer  confesses  all  matters  informally  pleaded, 
if  they  are  not  specially  shown.     Hob.  233.     Cont.  3  Mod.  235. 

And  every  thing  shall  be  said  to  be  form,  without  which  the  right  of  ac- 
tijon  appears  to  the  court.     Hob.  233. 

And  therefore  all  defects  of  the  clerk,  and  misprisions,  which  the  court 
may  amend,  without  varying  the  matter,  are  aided  by  general  demurrer. 
Sav.  87. 

But  maitter  of  fact  not  alleged,  and  which  the  judge  cannot  know  bj  the 
record,  cannot  be  amended,  nor  shall  the  omission  be  aided  by  a  general 
demurrer.     Sav.  88. 

And  this  statute  ought  to  be  strained  to  remedy  defects  in  form.  Hob. 
133. 

And  now,  by  the  st.  4  &  5  Ann.  16.  after  demurrer  in  any  court  of  re- 
cord, the  judges  shall  give  judgment,  &c.  without  regard  to  any  imperfec- 
tion, &c.  in  any  writ,  &c.  or  other  pleading,  process,  or  course  of  proceed- 
ing, except  those  the  party  demurring  particularly  sets  down  as  causes  of 
the  same,  although  such  imperfection,  &c.  might  before  be  taken  as  matter 
of  substance,  and  not  aided  by  the  st.  27  £1.  5,  so  as  sufBcieot  matter  ap- 
pear in  the  pleadings,  on  which  the  court  may  give  judgment  according  to 
the  very  right  of  the  cause. 

If  debt  in  the  debet  et  detinet  is  brought  by  an  administrator  against  the  heir  of 
ihe  obligor,  where  he  bound  himself  and  his  heirs,  it  is  good  on  a  [^Jgeneral  de- 
murrer, since  st.  4  Ann.  e.  16.     Burland  v.  Tyler,  P.  11  6.  2.     Ld.  B^ym.  1891. 

If  to  debt  on  bond  to  indemnify  plaintiff  for  beer  he  should  deliver  to  A.,  defendant 
pleads  none  delivered  since  makh^  the  bond,  and  plaintiff  rej^  so  much  d^vered  ; 
it  is  good  on  general  demurrer,  though  it  does  not  say  before  filing  Ihe  bill.  Tbrale 
v.  Yaughan,  H.  16  G.  2.  Wils.  5. 

But  matter  of  form,  which  is  shown  specially  for  cause  of  demurrer,  can- 
not be  amended.     R.  Yel.  38. 

So,  oh  a  demurrer,  matter  of  form,  not  specially  shown,  shall  be  aided  on 
the  part  of  him  who  joins,  and  also  of  him  who  demurs,  in  all  parts  of  the 
pleadings.     Per  rule,  1654.     Mills,  29. 

Plea  of  judgment  recovered  in  a  plea  of  trespass  on  the  case,  on  premises,  to  the 
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damage  of  the  defendant ;  held  bad  on  general  demurrer.    7  Taunt.  271. ;  Moore. 
19.  • 

Tbe  waal  of  averring  time  and  place,  is,  in  every  caste,  a  ground  for  special  de- 
jDnneronly.     10  EaM,  359. 

Where  a  special  request  is  essential  to  the  case,  an  averment  that  the  party  Was 
Rqoestedy  is  only  objectionable  as  wanting  time  and  place.  10  East,  359.  In 
this  case  it  was  held,  that  the  want  of  averring  a  special  request  when  necessary, 
is  bad  OB  general  demurrer^  and  that  the  averment  *^  although  after  requested  so  to 
do,"  is  not  sufficient     5  T.  R.  409. 

If  in  covenant  for  rent,  an  arrear  for  such  a  time  is  alloged  to  have  fallen  on  an 
impossible  day,  or  if  no  day  is  mentioned,  the  objection,  if  any,  is  a  ground  for  spe- 
cial demurrer.     10  East,  139. 

In  pleading  a  bargain  and  sale,  the  want  of  averring  a  consideration  is  only  a 
ground  for  special  demurrer.     2  H.  B.  259. 

The  omiuiflg  to  state  the  consideration  of  a  bargain  and  sale  Cannot  be  taken 
advantage  of  on  a  general  demurrer.  Bolton  v.  Carlisle,  C*  P*  M.  84  Geo.  8.  2 
H.  Bl.  259.  a. 

(Q  8.)  Special  demutrer:  — Founded  on  special  matter. 

Bat  a  rnan  may  allege  special  matter,  and  conclude  with  a  demurrer; 
as^in  trespass  by  A.  for  taking  a  hor^e,  if  the  defendant  pleads  that  one  A# 
€lispossc«aed  him  of  the  horse,  and  gave  it  to  the  plaintilF,  the  plaintiff  may 
say  that  A.  in  the  bar,  and  A*  in  the  count|  are  the  same  person,'  and  Chen 
demur ;  for  without  special  matter  alleged  the  demurrer  would  not  have 
been  good.     Co.  Lit.  72.  a. 

If  a  man  demurs  specially,  he  waives  all  other  matters,  and  relies  upon 
one  particular  points    PI.  Com.  6G.  a. 

(Q  9.)  Which  shows  a  special  cause. 

So,  since  the  St.  27  El.  5.  ifa  man  demurs  for  form,  he  must  show  spc 
ciallj  the  causes  of  demurrer. 

And  in  B.  R.  he  may  show  them  at  any  time  in  the  same  term,  or  one 
day  after  the  term,  if  the  demurrer  be  not  entered  upon  the  roll.  2  Roh 
330. 

And  it  is  not  sufficient  that  the  demurrer  be  quia  caret/orma^  but  it  mUst 
show  specially  in  what  point  the  form  is  defective.     Hob.  232.  P.  Lut.  4. 

And  therefore  a  demurrer  for  duplicity,  quia  duplex  et  caret  forma,  is  not 
safficicnt,  but  it  must  show  in  what  the  duplicity  consists.  R.  in  B.  R.  inter 
Lamplugh  and  Shortridge,  P.  13  W.  3.     1  Sal.  219.  Com.  115. 

And  by  rule  in  C.  B.  M.  1654,  the  causes  assigned  on  demurrers  ought  DOt 
to  be  involved  in  general  expressions  of  double,  negative, ["^Jpregnant,  uncer- 
tain^ want  of  forni,  &c.  but  specially  shown,  that  the  other  side  may  join  ia 
demurrer,  amend  pjiying  costs,  or  discontinue.     Mills,  29. 

^  The  court  will  not  take  notice  of  any  iuformality,  unless  specially 
pointed  out  by  ibe  demurrer.  Snyder  x?.  Croy,  2  Johns.  Rep.  428.  Vide 
Tucker  v.  Randall,  ^2  Mass.  Rep.  283. 

So,  where  there  is  a  demurrer  for  duplicity.  Carrie  t.  Heory,  2  Johns. 
Rep.  433.  { 

IT  plaintiff  sets  out  a  record  remaining  in  €.  B.,  and  that  the  same  was  removed 
to  B.  R. ;  it  is  inibrmal  and  bad  on  special  demurrer*  W^ilder  v.  Buckland,  M.  11 
€r.  Sir.  611. 

If  to  debt  on  a  bond  to  indemnify,  defendant  pleads  quod  indempnwn  conaervavUi 
Vol*.  VI.  27  ^   ['208] 
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plaintiff  may  demur  16  it  for  not  showing  how  ;  but  it  must  bo  shown  for  cause,  fcRt 
the  how  is  only  fonn.     White  v.  Cleaver,  H.  12  G.  Str.  681.     2  Ld.  Raym.   1416* 

An  immaterial  traverse  is  good  cause  for  a  special,  but  not  for  a  general  demur- 
ter.     Courtney  v.  Satchwell,  P.  12  G.     Str.  «94. 

If  the  plea,  &c.  conclude  with  a  verification  where  it  ought  to  conclude  to  the 
country,  and  vice  versa^  that  will  be  bad  on  special  demurrer.     Doug.  94.  97. 

So,  the  not  alleging  a  protest  in  a  declaration  on  a  bill  of  exchange.  Salomons 
V.  Stavely,  Dougl.  684.  in  notia. 

Demurrer  to  replication  for  duplicity,  in  alleging  distress  to  be  in  the  night,  and 

eMBsession  continued  by  payment  of  tent,  b  good.    Browning  v.  Daon,  M.  9  O.  2. 
.  R.  H.  167. 

Defendant  cannot  demur  to  declaration,  because  it  says  he  was  summoned,  in- 
stead of  attached,  without  praying  oyer.    Busby  v.  Elliston,  H.  9  G.  2.  B.  R.  H . 

189.  a. 

Defendant  cannot  demur  for  a  small  variance  between  the  writ  and  the  declara« 
tion,  though  it  may  be  pleadable  in  abatement*  Godfrey  v.  Duberry,  M.  11  G.  2« 
Andr.  76. 

Where  a  defect  is  pointed  out  by  demurrer,  the  court  wiH  not  consider  it  as  sur- 
plusage.    Barlow  v.  Evans,  T.  18  G.  2.     Wils.  98. 

After  demurrer  joined,  on  motion  the  cause  shall  be  put  in  the  paper  to 
be  argued  by  counsel. 

The  motion  ought  to  be  on  oyer  of  the  record  in  court. 

And  if  the  roll,  whereon  the  pleadings  are  entered,  be  of  a  former  tenn, 
it  must  be  filed ;  if  in  the  same  term,  it  may  be  read  in  court  without  being 
fiJed  with  the  other  rolls.    Sal.  565« 

If  a  demurrer  or  special  verdict  be  entered  in  court  to  be  ai^gued,  the 
plaintiff's  attorney  shall  deliver  two  copies  of  the  record  to  the  chief  justice 
and  senior  judge,  and  the  defendant's  attorney  to  the  two  puisne  judges* 
Per  rule,  P.  27  Car.  2.  Mills,  61. 

And  no  argument  shall  be  heard  at  the  bar  before  all  the  judges  have  co- 
pies.    Ibid. 

If  the  attorney  of  either  party  does  not  deliver,  the  other  may  deliver  cop- 
ies to  all  the  judges  three  days  before  the  argument,  and  thereon  the  counsel 
of  his  side  shall  be  heard,  and  he  shall  be  paid  for  them  upon  demand,  or  al- 
lowed for  them  in  costs.     Ibid. 

(Q 10.)  Demurrer  upon  eyidence, 

Is  a  proceeding,  by  which  the  judges,  whose  province  is  to  answer  to  alt  questions 
of  law,  are  called  upon  to  declare  what  the  law  is  upon  the  facts  shown  in  evidence, 
analogous  to  the  demurrer  upon  facts  alleged  in  pleading.  Per  £yre  C.  J.  Gib-» 
son  V.  Hunter,  T.  33  Geo.  3.     2  H.  Bl.  205. 

If  the  plaintiff  or  defendant  shows  in  evidence  any  record  or  other  writ- 
ing, whereon  a  doubt  in  law  arises,  the  other  party  may  demur  on  the  evi- 
dence.    Co.  Lit.  72.  a.     R.  5  Co.  104.  a. 

So,  if  be  shows  evidence  by  witnesses,  whereon  a  doubt  arises,  the  other 
party  may  demur  to  it.  R.  5  Co.  1Q4.  a.  Baker.  {  Vide  Hurst  v,  Dippo, 
1  Dall.  20. 

Where  a  deed  is  produced  in  evidence,  it  must  be  shewn  in  hac  verba j  on 
the  demurrer.     Hurst  r.' Dippo,  ufsi/pra.  j 

[*]So,in  an  informatioii  the  king  may  demur  to  evidence  given  for  the  de- 
fendant.    PI.  Com.  4. 

But  if  the  doubt  be,  whether  a  matter  of  fact  is  well  proved,  the  defendant 
cannotdemur  to  the  evidence :  for  the  jury  may  find  on  their  owoknowledge  i 
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iia^it  fbr  proof  of  an  arrest  the  writ  is  not  produced,  the  defendant  cannot  de^ 
mnr.    R«  1  Lev.  87. 

I  So,  if  the  evidence  be  clear,  the  court  will  refuse  to  compel  the  party 
ofleriflg  it,  to  join  in  demurrer;  and  will  leave  it  to  the  jury  to  determine* 
T/iweat  V.  Finch,  1  Wash.  220.  Wroe  v,  Washington^  I  Wasb«  362,    Dun- 
bar «•  Beale,  5  Munf.  24.  { 

If  there  be  a  demurrer  to  evidence,  the  jury  shall  be  immediately  dis- 
charged, and  need  not  inquire  of  the  damages  ;  for  that  may  be  auppUed  by 
writ  of  inquiry*     R.  Cro.  Car.  143.     Doug.  222. 

And  ai%er  the  execution  thereof,  the  party  may  move  in  arrest  of  the 'final  judg^ 
ment,  on  any  objection  to  the  pleadings.    Doug.  222. 

Yet  the  same  jury  may  inquire  of  the  damages  conditionally.  Semb* 
Cro.  Car.  143.  Pi.  Com.  408.  per  Mont.  Ch.  B.  16«2.  Doug.  322.  n. 
(212.) 

So,  ix^inisi  prius  the  defendant  pleads  a  plea  afler  the  last  continuance, 
the  plaintiff  may  demur  to  it.     Hard.  112. — When  and  how  he  shall  plead 
f  ^  Vide  Abatement,  (I  24.) 

^   Sof  if  there  be  a  challenge  to  an  array,  the  other  party  may  demur* 
Hard.  112. 

A  demurrer  to  a  challenge  may  be  determined  at  nisi  priui.  Hard« 
112. 

But  a  demurrer  to  a  plea  after  the  last  continuance  shall  be  adjourned. 
Ibid. 

If  a  man  demurs  upon  evidence,  he  must  admit  the  evidence  to  be  true. 
Co.  Lit.  72.  a.  Cro.  El.  761.  5  Co.  104.  a.  R.  AH.  18.  PI.  Com. 
4/1.  a.     Dong.  11d~134. 

And  therefore,  if  a  man  demurs  for  that  the  evidence  is  not  sufficient, 
and  besides  says  also  that  there  is  no  such  writ  as  was  oflered  in  evi- 
dence, and  so  refers  the  fact  as  well  as  the  law  to  the  court,  an  alias  venire 
facias  shall  go ;  for  the  court  cannot  proceed  to  judgment.     R.  Al.   18. 

If  a  man  demurs  upon  the  evidence,  the  other  party  must  join  in  the  de- 
murrer. Co.  Lit.  72.  a.  Or  otherwise  must  waive  the  evidence.  R.  5 
Co.  104.  a.  Baker. 

If  the  evidence  be  matter  of  record,  or  in  writing.     Cro.  El.  751 ,  76  2« 

But  in  an  information  or  other  suit  by  the  king,  if  the  defendant  demure 
tipon  the  evidence,  the  king's  counsel  need  not  join.  Co.  Lit.  72.  a.  5 
Co.  104.  a. 

So,  if  one  will  demur  upon  the  evidence  given  by  witnesses,  the  other    , 
need  not  join  ;  for  the  credit  of  the  witnesses  may  be  referred  to  the  jury. 
Cro.  El.  752. 

Soothe  court  may  over*rule,  if  the  matter  of  law  seems  clear,  though  the 
party  will  demur.     R.  2.  Rol.  1 1 9. 

A  demurrer  to  evidence  admits  die  truth  of  every  conclusion  of  fact  Which  the 
jmy  eoold  have  inferred  from  the  evidence  demurred  to.  Dough  119.  So  that  on 
a  demurrer  to  circumstantial  evidence  is  not  obliged  to  join  in  demurrer,  unless  the 
party  demurring  will  distinctly  admit  upon  the  record  every  &ct  and  every  conclusion 
which  the  proposed  evidence  conduces  to  prove.  2  H.  B.  187.  -^  Vide  Snowden 
V.  Phoenix  Ina.  Go.  3  Binn.  457.  Dickey  v.  Schreider,  3  Serg.  &  Rawle,  413. 
Rosa  V.  EasoUy  4  Teates,  54.  Duerhagen  v.  United  States  Ins.  Co.  2  Serg.  & 
Sawle,  ia5.  Patrick  v.  Ludlow,  3  Johns.  Gas.  10.  Forbes  v.  Church,  8  Johns. 
Cas,  159.  Steinbach  v.  Columbian  Ins.  Co.  2  Gaines'  Rep.  134.  Smith  v.  Stein* 
bachy  a  Gaines'  Gas.  in  Error,  158.  Patrick  v.  Hallett,  1  Johns.  Rep.  241.  Toung 
f .  Black,  7  Gianch,  565.     Stephens  v.  White,  2  Wash.  203. 

A  deomirer  to  evidence  cannot  be  admitted,  where  the  party  refuses  to  admit  tha 
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facts  .whidi  are  attompted  to  be  proved  on  the  other  side ;  nor  where  he  attemptp 
to  introduce  contradictory  evidence,  &c.     Young  «.  Black,  7  Cranch,  565. 

On  a  demurrer  to  evidence,  no  question  can  arise  as  to  the  admissibilitj  of  evi- 
dence.    Lewis  V.  Few,  5  Johns,  Rep.  1. 

Whether  the  refusal  of  a  court  to  compel  a  party  to  join  in  demurrer  to  evidence^ 
elm  be  assigned  as  a  ground  of  error.  Toung  v.  Black^  7  Cranch,  565.  Quert, 
Vide  Harrison  v.  Brock,  1  Munf.  22. 

On  a  demurrer  to  parol  evidence,  if  the  evidence  be  doubtful  or  circumstantial, 
die  party  offering  It,  may  specify  the  facts,  which  he  wishes  to  have  admitted,  be* 
fore  he  joins  in  the  demurrer.  Duerhagen  v.  United  States  Ins.  Co.  2  Serg.  fc 
Rawle,  185. 

In  what  cases  on  a  demurrer  to  evidence,  the  court  may  order  a  venire  de  nova. 
Duerhagen  v.  United  States  Ins.  Co.  vt  supra,  y 

On  a  demurrer  to  evidence  the  court  may  draw  the  same  inference  that  the  jury 
would  have  drawn.     3  T.  R.  182. 

'*]0n  a  demurrer  to  evidence,  the  party  cannot  take  advantage  of  any  objection 
be  plei^dings.     Dougl.  218, 

«  (R)  ISSUE, 

Issue  is,  when  both  parties  put  the  cause  upon  a  point  of  fact  to  be  tri^d 
by  a  jury. 

An  issue  U  either  general  or  special.     Co.  Lit.  126.  a. 

(R  1.)  General. 

The  general  issue  is,  when  the  issue  is  joined  on  the  plaintiff's  or  de- 
mandant^s  whole  charge  in  general :  as,  if  the  tenant  pleads  tnformtdan^  ne 
dona  pas. 

In  assize,  nul  lort^  nul  disseisin • 

In  quare  impedit^  ne  disturba  pas^ 

In  quare  impidit  there  is  no  general  issue.  By  Ashhurst,  J.  Read  r.  Brookmaii. 
B.  R.  E.  29  G,  3,     ax,  R.  158, 

In  replevin,  non  cepii. 

In  debt,  nil  debet.     Vide  post,  (2  W  1 7.) 

In  an  action  on  the  statute,  or  on  the  case,  non  culp^ 

To  the  general  issue  the  plaintiff  cannot  reply,  but  must  ioiii  issue.  Co. 
Lit.  126.  a.     Hob.  271.  "^ 

When  a  plea  must  conclude  in  issue  to  the  country,  vide  ante,  (E  32.) 
When  the  general  issue  shall  be  pleaded,  vide  i?n/«,  (E  13.) 

^  (R20  Special. 

'      A  special  issue  is,  when   issue  is  joined  upon  any  particular  point. 

^  (R  8.)  Must  be  upon  an  affirmative  and  negative. 

An  issue  proceeds  out  of  two  several  allegations  of  the  parties,  the  one 
affirmative  artd  the  other  negative.     Co.  Lit.  126.  a. 

And,  therefore,  two  afBrmatives  do  not  nialce  a  good  issue.  Co.  Lit.  126. 
a.     [Dougl.  60.] 

As,  if  a,c  defendant  pleads  that  A-  is  living,  and  the  plaintiff  says  that  A* 
18  dead,  he  must  traverse  that  A,  is  living,  otherwise  there  cannot  be  a  good 
issue.     Sav.  86.  .  © 

So,  if  the  defendant,  being  executor,  pleads  several  judgmenta,  and*  no 
assets  «/jra,  and  the  plamtiff  replies  that  one  of  the  judgmenUi.  continued 


by  ffmi^  and  that  he  has  asseia  v/lm,  the  fibers,  it  it  not  a  good  jstae  with- 
out a  Tif^tiYe*      Semb*  1  Sand.  338. 

S09  if  the  defendant  pleads  that  the  plaintiflT  ta  a  bastard,  artd  (he  plaintiff 
replies  that  he  is  mulierf  he  must  add,  and  not  bastard,  in  the  negative* 
tot.  214.  b. 

Nor,  two  B^atives ;  and  therefore,  if  a  man  takes  a  traverse  which  is  a 
native,  there  must  be  an  affirmative  ailer  it,  before  the  conclusion  to  the 
country.     Co*  Lit*  126.  a. 

60,  regalarly,  the  plaintiff  in  his  reph'cation  ought  not  to  conclude  to  the 
conntry  upon  a  negative,  without  a  traverse;  as,  in  trespass,  if  (he  defend- 
ant pleads  that  his  father  was  seised^  and  died  seised,  whereby  it  descended 
to  him,  the  pt^intiff  shall  not  reply  that  the  father  did  [*]not  die  seised,  ct 
hocybc.  but  mast  maintaiu  his  coqnt,  %nd  traverse,  absque  hoc  that  the  father 
obiii  seitituf*     Sav«  64^ 

Yet,  there  shall  be  a  general  issue  upon  a  negative.     Ibid. 

So,  the  k\ng  may  join  issue  on  a  negative.     Dub.  Ibid. 

And  when  there  is  a  full  negative  and  affirmative,  it  must  always  con- 
clude to  the  country.     Vide  ante,  (E  32.) 

But,  it  IS  not  necessary  that  the  negative  and  affirmative  be  in  precise 
words  :  as,  in  debt  for  rent  on  a  lease  for  years,  if  (he  defendant  pleads  no- 
thing in  the  tenements,  and  the  plaintiS  replies,  that  he  was  seised  in  fee, 
here  is  a  good  issue.     Co.  Lit.  126.  a. 

If  the  defendant  claims  a  way  non  solum  tr«,  equitare^  verum  etiam  carucia 
earriar€y  and  there  be  issue  thereon,  it  is  good ;  for  here  is  a  sufficient  af« 
firmative.     R.  Mar.  PI.  83. 

Yet,  if  a  breach  of  covenant  be  assigned,  quod  non  assignavit^  a  lease  for 
years,  and  the  defendant  pleads  non  tramposuity  it  is  bad.     R.  2  Leo.  1 16. 

Andy  for  necessity,  issue  may  be  joined  on  two  affirmatives.  Semb.  Co. 
126.  a.     Bro.  Issue,  38. 

So,  if  issue  be  tendered  by  an  affirmative,  and  the  other  joins,  it  is  good, 
thoogh  there  was  not  a  negative  ;  as  if  an  cxccutor*pleads  no  assets,  and 
the  plaintiff  replies  that  he  purchased  another  writ,  and  then  he  had  assets, 
and  tenders  an  issue  thereon,  and  the  defendant  joins,  it  is  good.  R.  2 
Cro.  580.  5S9.     2  Rol.  1 86.  204.  209. 

Jt  10  eopi^I),  if  the  second  affimrative  is  so  contrary  to  the  first,  that  the  first 
cannot  in  any  degree  be  true  ;  so  to  duress  of  imprisonment  pleaded  to  a  bond,  it  is 
a  good  replication  that  dafendant  was  at  large,  at  his  own  disposal,  executed  of  hia 
own  tree  will,  and  not  for  fear  of  imprisonmenti  concluding  to  the  country.     Tooi- 

V.  Pttriia,  H.  16  G.  2.     Str.  1 1T7,     Wils.  6. 


(R  4.)  Must  be  upon  a  single  point. 

The  issue  ought  to  be  on  a  single  and  certain  point.     Co.  Lit.  126.  a. 

And,  therefore,  if  after  a  justification  by  process  in  false  imprisonment 
there  be  a  traverse  absque  hoc  quod  est  culpabilis  atiler  aut  alio  modo  aut  in 
a/io  lotOy  and  issue  joined  thereon,  the  judgment  shall  be  arrested  for  th^ 
ODcertainty  of  the  issue.     R.  2  Lev.  164. 

Bot  if  the  defendant,  sued  as  executor,  pleads  payment  of  several  sums 
doe  CD  several  bonds,  and  the  plaintitT  replies  quod  non  solviiy  such  a  sum 
to  A.,  such  to  B.,  &c.  and  concludes  et  de  hoc  ponit  ae  supar  patriam,  it  is 
well ;  for  they  are  several  issues,  and  not  one  multifarious  issue*  R»  1  Lev. 
2S1, 

bane  cannot  be  taken  on  a  general  averment  of  performance.    Cowp.  578. 
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Seveml  fitets  may  be  put  in  issue,  if  they  ail  make  only  one  foint  of  defence.  4 
Smith,  77. 

If  to  debt  on  bond,  defendant  pleads  insolvent  act,  that  be  was  beyond  seas,  a 
fugitiye  for  debt,  that  he  was  a  person  enabled  to  return,  did  return  and  sunender, 
and  was  duly  discharged,  and  plaintiff  replies  not  duly  dischaiged,  he  pots  only  the 
disehaige  in  issue,  awl  defendant  need  only  prove  thai,  by  producing  the  dup£eateu 
GiUam  v.  Stirrup,  T.  8  6.  2.  B.  R.  H.  145. 

R]Though  issue  must  be  taken  on  a  single  point,  it  is  not  necessary  that  a  single 
pomt  should  consist  of  a  smgle  fact;  thus,  if  defendant  in  tree^ass  justifies  under  a 
right  of  common,  and  the  replication  traverses  that  the  cattle  were  defendant's  own, 
that  they  were  levant  and  couchant,  and  that  they  were  commonable,  it  is  not  multi- 
farious ;  for  both  circumstances  are  requisite  to  the  one  point  of  dafixice^  Robin* 
son  V.  Rayley,  P.  30  G.  2.     1  B.  M.  816. 

(R  5.)  Not  upon  a  negatiye  pregnant : — ^What  shall  be  caUed  so. 

So,  an  issue  on  a  negative  pregnant,  viz.  on  matter  which  imports  other 
sufficient  matter,  is  bad;  as,  in  a  writ  of  entry  tn  consimili  casu^  it  a  mao 
counts  of  an  alienation  in  fee,  and  the  defendant  pleads  that  he  did  not  alien 
in  fee,  it  is  bad  ;  for  it  implies  that  he  aliened,  though  not  in  fee.    Dy*  17.  a. 

So,  mformedoTij  where  the  demandant  counts  on  a  gift  by  deed,  if  the  te- 
nant says,  ne  dona  pas  by  deed,  it  is  had  ;  for  this  implies  a  gift  by  parol. 
Co.  Lit.  126.  a. 

In  wasle  against  a  lessee  for  years,  if  the  defendant  pleads  that  he  did  not 
lease  for  years,  it  is  bad  ;  for  it  is  a  negative  pregnant.     Kit.  232*  b. 

In  an  action  against  an  innkeeper,  plea,  that  the  goods  were  not  stolen 
through  default  of  him  or  his  servants,  is  bad :  for  it  is  a  negative  pregnant* 
Kit.  233.  a. 

So,  in  an  action  for  not  taking  care  of  bis  fire,  plea,  that  the  bouse  was 
not  burnt  for  want  of  his  good  care,  is  a  negative  pregnant.     Kit.  233*  a.  b. 

So,  if  the  day  or  place  is  parcel  of  the  issue.     K.  2  Lev.  11. 

In  debt  on  a  bond,  for  performance  of  a  covenant,  which  was,  that  be 
would  not  grant  without  (he  plainttlT's  consent,  if  the  <lefendant  pleads  that 
he  did  not  grant  without  the  plaintiff's  consent,  it  is  bad.     R.  2  Cro.  560. 

In  trespass,  the  defendant  justifies  his  entry  by  the  plaintiflf^s  license, 
traverse,  quod  non  iniravil  per  licentiam  swim^  is  a  negative  pregnant.  R. 
?  Cro.  87. 

(R6.)  Whatnot. 

But,  if  the  matter  implied  be  not  suflicient,  it  is  not  a  negative  pregnant  * 
as,  in  debt  upon  a  retainer  in  husbandry,  if  the  defendant  pleads  that  he  did 
not  retain  bim  in  husbandry,  it  is  not  pregnant ;  for  a  retainer  generally  is 
i!i6t  suflicient  to  maintain  his  count.     Bro.  Issue,  25.     R.  38  H.  6.  22. 

-So,  if  the  issue  be  tendered  to  the  point  of  the  action,  it  is  not  bad,  though 
it  be  a  negative  pregnant :  as,  in  an  action  upon  the  stat.  R.  2.  plea,  that 
be  did  not  enter  contra  formam  statuii,  is  good,  though  a  negative  pregnant, 
kit.  232.  b. 

So,  in  an  action  upon  any  statute,  that  he  did  not  do  conira  formam  stat* 
utif  is  good.     Kit.  233.  a. 

So,  in  debt  on  a  bond  to  stand  to  an  award,  so  that  it  be  delivered  to  the 
parties,  &c.  plea,  that  no  award  was  made  and  delivered  to  the  [*Jpartie8, 
IS  good,  though  a  negative  pregnant ;  for  it  is  pursuant  to  the  condition, 
which  is  entire.    Ibid^ 
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(R  7.)  Yet  it  may  be  upon  a  disjunctive. 

Batisine  may  be  upon  a  disjuDctive,  where  the  words  of  the  disjunctive 
propositJOD  are  sjnonymous  :  as,  an  issue  that  gold  was  found  in  a  ship  pas- 
sing, or  upon  its  passage,  from  London  to  R.,  is  good.  R.  Hard.  17.  19. ; 
for  the  parts  of  the  disjunctive  are  synonymous. 

That  the  customs  were  not  concealed  or  withheld.  Hard.  17.  Dy^ 
43.  b. 

That  he  paid  or  caused  to  be  paid.     Hard.  ]  9. 

That  an  executor  of  his  own  wrong  administravit  9eu  aliter  ad  tisum  stwm 
praprium  convertiL     R*  Hob.  49* 

(R  8.)  Must  be  upon  a  material  point. 

So,  Ibe  issue  ought  to  be  on  a  material  point,  that  may  be  well  tried*  C^« 
Lit.  126.  a. 

Od  the  most  material  point.     D.  1  Sand.  22. 

And,  thereforey  place  or  time  ought  not  to  be  pai-t  of  the  issae,  where 
they  are  not  material.     R.  2  Sand.  317,     Hard.  40. 

But,  if  the  defendant  alleges  a  request  by  A.  such  a  day,  and  the  plaintiff 
says,  non  reqwsivit  prout  defendant  alUgavil ;  this  does  not  extend  to  the 
time,  bat  only  to  the  substance  of  the  plea.  R.  Hard.  40. 

A  contract  for  stock  should  be  registered  before  Ist  November^  1721  :— If  de- 
feadanfc  {^eads  that  the  contract  was  not  registered  before  1st  November  1720,  m- 
euti&KMjormamatai,  and  plaintiH*  replies,  it  was  registered  sec,  form,  stat.  it  is  good, 
and  the  day  shall  be  rejected  as  surplusage.     Wolley  v.  Briscoe,  T.  9  O.     Str. 

554. 

in  debt  on  bond,  if  defendant  pleads  payment  of  principal  and  interest  before  thQ 
day,  and  before  purchasing  the  original,  plaintiff  may  reply  non  solvit  modo  et  forma. 
Martin  v.  Pritchard,  H.  1 1  G.     Str.  622. 

In  debt  on  bond,  if  defendant  pleads  pUne  adminislravit^  and  plaintiff  replies,  as* 
Bels  sufficient  to  satisfy  the  damages  aforesaid,  and  issue  is  joined,  and  a  verdict  for 
plaintiff,  it  is  well ;  for  the  word  (damages)  is  surplusage.  Collet  v.  Masterman, 
M.  22  G.  2-    1  Wils.  238. 

Where  two  distinct  facts  are  stated,  each  of  which  is  essential  to  the  party'i^ 
ease,  hia  adversary  may  traverse  either.     6  T.  R.  462. 

Whether  a  formal  traverse  is  material  or  immaterial,  depends  upon  whether  the 

&ct  it  asserts  is  essential  to  support  the  inducement  to  the  traverse.     1  H.  B.  376. 

Issoe  joined  on  nil  debet  in  assumpsit  on  a  bill  of  exchange,  is  a  material  issue. 

1  H.  B.  644.     But  such  plea  may,  in  the  first  instance,  be  considered  a  nullity.    4 

Taunt.  164. 

Trespass  for  fishing  in  a  free  and  a  several  fishery.  Plea,  that  the  locus  t»  quo  0 
sa  aim  of  the  sea,  in  which  every  subject  has  a  right  to  fish.  Replication  claimed 
an  exclusive  right,  and  traversed  that  every  subject  had  a  right  to  fish  in  the  said  arm 
of  the  sea  ;  objected  that  the  averment  upon  which  the  issue  was  tendered  was  only 
A  conseqaence  of  law  resulting  from  the  premises.  But  held,  that  the  issue 
was  well  tendered.  4  T.  R.  437. ;  but  judgment  reversed,  5  T.  R.  367.  j  2  H. 
B.  182. ;  1  Anst  231.  ;  in  which  it  was  held,  that  where  a  fact  is  stated  from 
^rhich  the  law  presumes  a  general  right  of  all  the  king's  subjects,  that  must  be  neg- 
atived by  a  particular  contradictory  right.  The  issue  cannot  be  on  the  general  right. 
1  Anat  231. 

!*]In  trespass  for  breaking  and  entering  the  plaintiff's  house,  and  continuing  tiierc- 
ronit  ^»  tiQ  the  commencement  of  the  suit,  the  defendant,  as  to  the  continuing  in 
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the  house  for  a  part  of  the  time,  <<  to  wit,  for  the  space  of  twe  days»" 
sheriff  under  a^.  fa,  issued  against  the  goods  of  T.  K.  deceased,  the  hands  of  the 
plaintiff's  wife,  as  administratrix,  to  be  administered ;  and,  that  having  just  grotldds 
to  believe  that  there  were  goods  in  the  plaintiff's  house  liable  to  be  seized,  he  entered 
to  search  for  the  same,  and  staid  therein  for  the  space  of  time  in  declaration  mention- 
ed, the  same  being  a  reasonable  time  in  that  behalf.  The  repUcation  alleges,  that  the 
•wo  days  mentioned  in  the  plea,  were  an  unreasonable  length  of  time  for  the  defend- 
ant's searching  for  the  goods  ;  itnd  then  new  assigns.  Held,  that  the  repKcafion 
was  bad,  as  tenderuig  an  immateriU  issue,  and  as  being  double.  1  Msurd.  333. 
9  Taiuit.  765. 

(R  9.)  And  the  whole  shall  be  put  in  issuer 

And  the  whole  matter  of  complaint  shall  be  put  in  issue ;  as,  in  assumpsit 
for  service  for  such  a  time,  the  defendant  shall  put  the  whole  time  in  issue.. 
1  Sand.  268,  269. 

So,,  in  an  action  on  the  case  for  stopping  three  lights,  every  part  of  the  in* 

i'ury  shall  be  put  in  issue  ;  and,  therefore,  a  justification  of  (he  stopping  of  two 
ights,  with  a  traverse  that  be  stopped  three,  is  bad.     R.  YeK  22d«  I  Sand.. 
368.     2  Sand.  206. 

But  an  issue  cannot  be  taken  in  more  extensive  teims  than  those  in  which  it  ia 
tendered.     1  T.  R.  590. 

(R  10.)  iTpon  a  triable  point. 

So,  it  ought  to  be  upon  a  point  which  may  be  well  tried  ;  as,  if  it  be  al- 
leged that  a  woman  was  enseini  by  her  husband  at  the  time  of  his  death,  the 
issue' must  be,  if  she  vras  enstint,  not  if  enseint  by  her  husband,  for  filiatio  non 
palest  probari*     Co.  Lit*  126.  a. 

No  issue  can  be  offered  that  is  contrary  to  the  record.  Crokat  v.  Jones,  M.  13 
G.    Str.734.     Ld.  Ray.  1441. 

(R  11.)  The  form  of  joining  issue,  and  when  and  how  the  issue 

shall  be  entered,  &c.  for  trial. 

If  the  defendant  tenders  an  issue,  he  shall  say,  et  de  hoc  ponitse  mp^rpth 
triam.     Co.  Lit.  126.  a. 

If  the  plaintiff  or  demandant,  et  de  hoc  petit  quod  inquiratur  per  patriam* 
Ibid. 

And  i(  hoc  petit  be  omitted,  it  is  bad.     3  Lev.  65« 

But,  if  (he  plaintiff  joins  issue  in  these  words,  etprcsdictt^  defendants  /i/«, 
where  it  should  be  prad,  plaintiff;  this  will  be  jeofail.     1  Rol.  200.  1.  2.  35. 

Or,  quod  est  cuL^  for  non  estinde  cuL     1  Rol.  200.  I.  10. 

So,  if  the  defendant  says,  solvit  ad  secundum  JtemM.,  and  the  plaintiff  re- 
plies, non  solvit prcMlicto  secundo  die  Aug*^  and  so  mistakes  the  mouth*  R. 
9  Cro.  550.     2  Rol.  1 35. 

So,  if  the  defendiint  says,  solvit  20/.  and  the  plaintiff  non  solvit  prad.  SOL 
R.  2  Cro.  580.     R.  Cro.  Car.  593. 

So,  in  trespass,  if  the  defendant  pleads  a  license  to  the  husband  to  enter 
with  his  wife,  and  the  plaintiff  replies,  quod  non  dedii  /tcentiam  to  husband 
and  wife  ;  for  the  variation  is  material.     R.  2  Lev.  194. 

[*]If  plaintiff  replies,  and  concludes  to  the  country,  without  any  smiUler  oa  th« 
part  of  defendant,  it  is  not  aided  by  verdict,  nor  can  the  verdict,  be  amended.  Coop- 
er V.  Spencer,  M.  11  6.     Str.  641. 

Ob  replication  nul  <te/  recordj  complete  iiaue  is  joined,  and  there  is  no  need  of 
rejoinder.    Barnes,  ZM» 
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On  nul  iid  record  ploaded,  the  record  must  be  broij^ht  in  at  the  daj  given.  Barnes, 

Bj  the  nsaal  course,  four  dap  are  given  to  join  i?siic,  demur,  or  plead 
over.     T  Sand.  3)8. 

And  if  (he  clerk  of  the  papers  draws  (he  issue,  and  delivers  the  paper- 
booJc  to  the  defciid mi's  Httorncy,  who  within  the  four  days  waives  the  issue« 
and  nnkes  a  frivoloui^  rejoinder  for  delay,  and,  up.):i  a  suintnoiis  before  the 
secomLiry,  wiU  not  take  issue,  the  plainlitr  may  sign  judgment  by  nil  dicit* 
R.  I  Sind.  318. 

In  C.  B.,  if  the  defcndiint  pleads  (he  general  isiuo,  (for  nhicb  it  tiflaiB- 
cient  that  his  attorney  sii^iu  the  plainfiff 'satfornoyVs  d  »j^5et),  the  plaintiflPa 
attorney  dratva  and  dt^livers  h  copy  of  the  issue  U>  (lie  dcfetulant's  attorney, 
who  must  receive  and  pay  for  it.     Co  n.  Att.  40. 

If  a  prisoner  oppe^irs  by  attorney,  he  s!uU  pay  for  tho  issue-book)  or  judgment 
maybe  signed ;  but  not  if  he  appoars  in  person.     Everoll  v.  Mason,  H.  27  G.  2«  2 

Defendaot's  attorney  must  pay  for  the  issue,  (even  if  led  in  the  office),  at  his  p«- 
rif.     B^me^f  213. 

But  iTpfamti^  demands  m^ro  than  is  due,  ju  jjineat  sij^ned  shall  \n  set  aside. 
Barnes,  263,  275.     2  Bl.  1 098. 

If  judgment  is  signed  for  want  of  paying  for  the  issue,  (he  court  ^ill  get  it  aside, 
on  payment  of  costs  of  motion,  and  for  the  issue,  if  it  is  to  the  country ;  but  not  if  it  is 
on  Mil  tid  rteord  to  a  judgment,  and  there  are  no  merits  to  be  tried.  Everall  r. 
Mason,  H.  27  6.  2.     2  Wik.  1 1 . 

If  it  be  tendered  to  a  porter  at  defendant's  attorney's  cbamberS|  and  not  paid,  judg- 
■lent  may  be  signed.     Barnes ,  253. 

An  agreement  that  issue  shall  be  delivered  in  the  country  is  void  ;  therefore^  if 
Dotviihstanding  such  agreement  it  is  tendered  in  town,  and  not  paid  for,  judgment 
laay  be  signed.     Barnes,  251.     Semb.  contra,  Barnes,  239. 

But  in  B.  R.  the  defendant's  attorney  has  the  benclit  of  the  issue*  C.  Att* 
324. 

So,  after  a  j^pecial  plea  to  i»due  in  C.  B,  the  plaintiiT's  attoroey  ddiven 
a  copy  of  the  issue,  &c« 

If  pAaintiffbas  delivered  the  issue-hook  to  defendant,  and  afterwards  mislays  the 
ypnrn,  (he  cooit  will  order  defendant  to  give  him  a  copy  of  the  issue.  Wiar  v. 
Smith,  H.  7  O.     Str.  414. 

lo  rales  for  entering  issues  the  day  of  notice  is  exclusive ;  and  nefi-pros.  signed 
a  day  too  soon  shall  be  set  aside.     Barnes,  318. 

In  B.  R.  after  plea  to  i.^.KucJt  is  left  with  the  clerk  of  the  papers,  who 
gives  a  rule  to  the  other  side  to  join  or  dcniur,  and  draws  the  issiiei  and  shall 
be  paid  for  the  issue-book.     Com.  Att«  325. 

If  the  defendant  ^ives  a  rule  to  the  plaintilf  to  enter  his  issue,  if  the  action 
lies  ID  London  or  Middk^sex,  the  plaintiff  must  bring  the  record  into  the  of- 
fice wUhin  four  days  afler  notice  of  the  rule,  otherwise  be  shall  be  noninited* 
Pr.  R.  274. 

But  the  defendant  is  bound  to  search  in  the  ofiice,  whether  tlie  plaintiff  has  brought 
in  the  issue-roll,  before  he  signs  judgment  of  non^pro^,  even  though  he  may  have 
searched  on  the  expiration  of  the  rule  to  bring  in  the  roll.  Minus  v.  Baxter,  B«  R. 
M.  26  G.  3.     1   T.  R.  16. 

"  [*]And,  if  tho  plaintilf  has  given  notice  of  trial,  the  rule  for  entering  the 
i^uc  may  be  given  the  s.ime  term  in  which  issue  is  joined,  in  an  action  in 
London  or  Middlcsev.     Pr.  R.  275. 

In  an  action  in  another  county,  on  such  rule,  (which  shall  not  be  the  same 
term  in  which  issue  is  joined),  the  plaintitT  must  enter  his  issue  before  the 
continuance-day  of  that  term.     Pr.  II.  274. 
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And,  if  the  general  or  special  issue  be  not  entered  in  due  lime,  the  plwn- 
tiff  shall  be  nonsuited,     Lut.  98.  • 

The  copy  of  the  issue  to  be  tried  in  London  or  Middlesex,  on  a  record  of 
a  precedent  term,  shall  be  brought  to  the  clerk  of  the  treasury  to  be  ea- 
grossed  four  days  before  the  day  of  trial-     Per  Rule,   M.   1654.     (Vide 

Ijills,  30.)  r        .  J         1. 

And  no  record  of  nm\prit/5  shall  be  signed  before  issue  entered  on  the 

rpll.     (Vide  Mills,  31.)  _  . 

In  C.  B.  no  record  of  writ  or  nisi  prius  recehred  at  sittings  after  term  in  Middlesex 
tfnlcss  entered  with  marshal  within  two  days  after  term ;  and  in  London  the  day  b^ 
fore  the  day  of  adjournment.     Barnes,  494. 

And  the  issue  shall  be  entered  of  the  same  term   in  which  it  is  joined. 
f er  Rule,  P.  5  W. & M.     (Vide  Mills,  111.) 
'     Which  nile  is  imperative.    3  East,  204. 

The  record  of  nmprm*  shall  be  ingrossed  on  parchment  of  the  s^me 
breadth  with  the  rules  of  the  court.     Per  Rule,  Tr.  29  Car.  2.  (Vide  Mills, 

70.)  ^       , 

And  theprothonotary  shallnotsign  it,  ifitia   not  ingrossed  and  entered 

opon  the  roll  in  «  fair  hand,  and  every  pleading  begin  a  new  line,   and   wilh 

great  letters,  and  if  there  are  divers  cotu^ts  they  shall  be   numbered  in  iht 

maiigin*     Per  Rule,  Tr.  29  Car.  2.     (Vide  Mills,  70.) 

^d  the  officer  who  signs,  and  the  clerk  of  the  treasury  who  ingrossea  itj 
shall  take  the  same  care.     Tr.  29  Car.  2.     (Vide  Mills,  70). 

The  records  of  wm>nii5  of  C.  B.,  shall  be  signed  by  the  protbonotary, 
and  signed  and  sealed  by  the  clerk  of  the  treaBory  or  his  deputy,  within  three 
weeks  after  Hilary  and  Trinity  terms,  and  not  after  without  special  warrant. 
Per  Rule,  Tr.  29  Car.  2.   (Vide  Mills,  72^. 

If,  after  the  record  o(nisipriu$  is  signed,  the  judge  is  made  a  knight,  it  ia 
not  error.     R.  Latch.  161. 

The  deliveiy  to  a  gaoler  of  notice  of  trial  against  a  prisoner  shall  be  good,  withia 
the  reason  of  4  &  6  W.  &,  M.,  which  directs  the  delivery  of  a  declaration  to  be 

good.     Whitehead  v.  Barber.  H-  6  G.  Per  cur.  on  conference  with  the  other  courts, 
tr.  248. 

In  all  cases  (except  where  the  defendant  has  delayed  the  cause  by  injunctioii) 
where  there  have  been  no  proceedings  for  four  terms,  exclusive  of  the  term  in  which 
Ibe  JasC  proceeding  was  hml,  a  term's  notice  is  necessary  before  the  next  proceed- 
ing.    Vide  2  Bl.  784.     Doug.  71. 

Giving  notice  of  trial  at  the  end  of  half  a  year  after  issue  joined,  prevents  necessi- 

2of  givmg  a  term's  notice  till  a  year  after  the  last  notice  given  and  countermanded, 
reen  v.  Gauntlett,  M.  9  G.     Str.  531.     Richards  v.  Harris,  B.  R.  M.  43  G.  3. 
8  East,  1. 

When  a  term's  notice  of  trial  is  required  on  an  old  issue,  it  must  be  given  befort 
the  essoin-day.  Bogg  v.  Rose,  P.  15  G.  2.  Str.  1 164.  Contra,  Harvey  v.  Por- 
ter, M.  6G.  Str.  211. 

By  Stat.  14  G.  2.  c.  17.  defendant  living  forty  miles  off  sha}!  have  ten  days'  notice 
tTtrial  in  writing,  and  six  days'  notice  of  countermand,  on  pain  of  costs^ 

r*]And  verdict  shall  be  set  aside  (or  want  ^i  it.     Barnes^  305. 

The  plaintiff  is  not  bound  by  the  practice  of  B.  R.  to  give  notice  of  trial  till  the 
tenn  aftar  that  in  which  issue  is  joined.  Hall  v.  Buchanan,  B.  R.  M.  29  G.  3. 
8  T.  R.  734. 

Where  the  defendant  resides  40  miles  from  London,  there  must  be  14  days'  notice 
of  trial,  though  he  was  arrested,  and  the  venue  laid,  in  town.     3  Bl.  1205. 

Take  notice  of  trial  at  next  assizes,  without  date,  county,  or  name.  Is  good  on 
the  back  of  the  issue,  but  not  pn  a  separate  paper.  Henbury  v.  Rose,  JH •  19  Gr 
2.     Stn  1237. 
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Where  •hwt  BOtiee  of  trial  10  to  be  accepted  in  country  eauaes,  audi  nodco  ahaO 
be  given  at  least  four  days  before  the  commission  daj,  one  day  excluaivOy  and  tbm 
pther  ioclusive.     3  T«  K.  66a. 

Short  notice  of  trial  can  be  given  but  once,  and  notice  can  be  continaed  but  once ; 
hutif  tbe  full  time  is  ^ven,  the  word  continue  shaU  not  vitiate  it.  Bamea,  292. 

Plaintitf  can  continue  his  notice  of  trial  only  once  in  a  temi|  and  i£  verdict  ia 
obtained  on  second,  defendant  making  no  defence,  it  shall  be  set  aside.  Green  v. 
GiSM,  M.  13  G.  2.     Str.  1119. 

A  contiiyianoe  of  a  void  notiae  of  trial  given  within  the  regular  time,  may  opeiaia 
as  a  new  notice..    ^  BL  .129a 

If.  the  iastto  is  of  Michaelmas,  notice  by  proviso  may  be  given  of  Hilary. 
Barnes,  295. 

Nodco  of  trkd  cannot  be  given  in  the  country,  but  countermands  may.  Barael^ 
^&Qu. 

But  notice  on  an  old  issue  may  be  given,   either  in  town  or   country.     Bwnetw 
aos:    Qu.  Whether  not  on  any  ? 

Defendant  must  give  the  same  notice  as  plaintiff     Barnes*  299. 

Where  the  defendant  carries  down  the  record  by  proviso,  it  is  sufficient,  if  ha 
obtain  the  usual  mle  for  trial  by  proviso,  any  time  before  trial,  though  after  he  has 
given  the  plaintiff  notice  of  trial.     1  T.  K.  695. 

A  defendant  in  a  case  where  the  king  is  party,  cannot  carry  down  the  Mat  jpHm 
record  to  trial  by  pi*ooiM,  as  no  laches  can  be  imputed  to  theliing.  Rex  v.  Vyde, 
£.  38  6.  3.  7  T.  R.  661.  Rex  v.  Madeod,  U.  42  G.  3*  8  Boa.  ft  Pull.  202. 
(Tide  Bttiks's  a»e).    6  Mod.  247.     Salk.  662. 

Notice  caumot  be  countermanded  and  continued  at  the  same  time.     Barnes,  30L 

If  natke  of  trial  ia  couutormanded,  two  days  in  a  town  cause,  and  four  days  be- 
tue  the  aaaizaa  in  a  country  cause,  costs  ahall  not  be  paid,  but  one  day  must  be  eix* 
cluaive.  Wbitlock  v.  Humphreys,  M.  3  G.  2.  Frogmoiioo  v.  Norcliflb,  M,  6  G. 
2.    Str.  849. 

In  a  country  cause,  two  days'  countermand  to  the  attorney  in  the  country  la,  sul^ 
ficient.  Mendapaco  v.  Humphreys,  P.  10  G.  2.  Str.  1073.  B.  R.  H.  369* 
Barnes,  298,  altered  by  14  G.  2.  c.  17. 

Commission  day  of  assize  on  Monday,  countermand  00  Saturday  good* 
Bamea,  305. 

(R  13.)  When  misjoming  an  issue  shall  be  aided. — By  ihe  st. 

32  H.  8. 30. 

_  • 

But  by  the  st.  32  H«  8.  30,  after  verdict,  mifjoining  of  isaue  ia  aided. 
Vide  Amendment,  (O. ) 

And,  therefore,  it  ahall  be  aided,  if  issue  is  joined  upon  bad  pleading. 
Ibid. 

Or,  upon  an  immaterial  point,  or  a  negative  pregnant.     Ibid. 

Or,  if  the  issue  comprehends  more  than  is  material.     R.  Hob.  119. 

But,  it  is  not  aided,  if  it  ha  a  void  issue.     Vide  Amendment,  (O). 

[*](R13.)  By  verdict. 

So,  abadisaue  may   he  aided  by  a  verdict  :  as,   in  debt  upon  a  bond 

aggiost  the  executor  of  A.  who  pleads  non  tsl  factum  situm^  if  the  jury  finds 

,that  it  is  the  deed  of  A. ;  for  Ihe  issue  was  upon  an  affirmative  and  negative, 

and  by  the  finding  of  the  jury   it  appears  that  the  platutifT  bad  cause  of 

action.     R.  Ray.  458. 

Yet,  in  debt  upon  a  bond  to  pay  the  clear  profits  of  a  mine,  the  defen^^ 
dant  pleads  performance,  the  plaintiff  replies,  that  there  were  profits  to  the 
value  of  20/.  and  the  defendant  has  not  paid  ;  the  defendant  rejoins  that 
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there  w'cre  no  ckar  profits,  atid  issue  (hereupon,  and  the  jury  fiadtlHit  th^e 
were  clear  profits,  modo  ti  forma^  as  the  plaintitT  has  replied  %  this  waa  not 
aided  by  the  verdict.     R.  2  Lev.  135. 

If  to  trespass  for  breaking  his  close,  defendant  pleads  it  was  his  proper  luadm, 
aad  plaintiff  replies  it  was  his  estate  of  inheritance,  and  proper  lands,  and  not  of 
dckfendant ;  it  is  cured  by  verdict.     Cary  v.  Hinton,  P.  7  6.  2.  Str.  973. 

Where  an  issue  is  not  taken  distributively,  and  the  verdict  finds  as  to  parcel^ 
judgment  shall  be  given  for  so  much.     3  B.  &  P.  34S. 

(R  14.)  When  an  issue  shall  be  tried* 

If  one  of  the  defendants  pleads  in  abatement  a  plea  which  abates  the  writ 
as  to  ail,  and  the  others   plead  to  issue,  the  issue  shall  not  be  tried  tilJ  tho 
plea  in  abatement  is  detprmincd.     Kit.  239.  a. 
m.  Though  the  plea  to  issue  was  first  taken.     Ibid. 

If  the  defendant  demurs  to  part  of  the  declarntionj  and  takes  issue  to 
other  part,  there  shall  be  judgment  on  the  demurrer  before  the  issue  is  tried, 
regularly;  though  th^  court  may  do  otherwise  at  discrettou.  Co.  Lit«  72^ 
a.     Latch.  4.     I  Leo.  83. 

If,  a  plea  in  abatement  being  over- ruled,  the  defendant  pleads  not  guilty, 
the  whole  record  must  b^  entered,  otherwise  it  will  be  irregular.  R« 
Carth.  499. 

So,  if  a  new  trial  is  granted,  and  the  record  is  on  a  new  roll  in  a  subsequent 
term.     Ibid. 

But,  inan  ir^formation  forcotmtcrrciting  receipts,  and  by  them  receiving 
money  out  of  the  Exchequer,  if  the  defendant  traverses  the  counterfeiting 
end  pleads  to  thj^  residue,  whereon  there  is  a  demurrer,  the  court  will  (rj 
the  issue  first^     (Com.  109.) 

Where  separate  actions  are  brought  a^inst  different  individuals  for  injurious  aoU 
arising  out  of  the  same  transaction,  in  one  of  which  a  demurrer  has  been  joined,  ifk 
the  oA'mi  issues  in  fact,  and  the  important  question  upon  which  all  turn,  is  that  rais- 
ed by  the  demurrer,  the  trial  in  the  ktter  will  be  postponed  unvil  the  demurrer  baa 
been  detennined.     l^'Ea&t,  27. 

(R  15.)  When  it  may  be  waived. 

If  several  issues  are  joined  and  brought  to  trial,  yet  the  l^ing  by  his 
prerogative  (where  the  king  is  concerned)  may  waive  any  issue.''    1  Bui. 

So,  after  evidence  given  to  any  of  the  issues,  on  which  the  jury  are  ready 
at  the  bar  to  deliver  their  verdict^  the  atforney-general  for  the  king  mat 
waive  any  issue  whereon  no  evidence  has  been  given.     R.  i  Bui.  197. 

[*]So,  after  notice  of  trial,  the  king  may  waive  the  trial  without  pavment 
of  costs.     I  Sal.  f9J.  V        .  .  y  ^  4^ciii 

Otherwise,  the  prosecutor.     1  SmI.  193. 

But,  if  evidence  is  given  on  the  ifsirc,  the  altorneygcrcrHl  cannot  waive 
it,  when  the  jury  is  at  the  bar  to  deliver  their  verdict.     J  Bui.  197. 

So,  aftfer  verdict  oronouhced,  the  king  cannot  waive  part  of  the  issues: 
and  take  a  verdict  lor  the  residue.    -Ibid. 

(R  16.)  When  the  trial  deferred. 

-So,  for  cause,  the  court  n)ay  pur  off  the  trial  on  pnynicnt  of  costs,  after 
notice  oftrial  given  :  as,  if  a  material  witness  is  beyond  sea. 

Iheabsenai  of  witnesses  is  no  ground  for  putting  ofi'tho  trial,  where  trial  miisba 

r^otoi  departure,  but  for  unnecessary  delay.     1  B.  &  P. la* 
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Kw  /vvbliettdr  tMliiiioii^  is  to  estiMish  an  odknui  defence  Id.  454.  Nor  wfaere 
^  cais  is  si]s»icioos»  and  the^  are  foreigners  FDsident  abroad,  and  not  likely  t4 
come  over.  3  JBnrr.  1513.  1  Blk.  510.  Lofil.  653.  769.  But  the  fact  of  their 
dMartiBe  before  aciioo  brought  is  no  objection*  LofiL  329. 
.  Tiiat  a  commiesion  to  examine  witnesses,  may  be  procured,  is  no  ground  for  pul- 
Img  o^  the  trial  where  an  opportunit/  to  procure  it  has  been  once  lost  by  neglect 
IB.&P.910, 

The  trial  in  action  against  a  hanker  for  money  fiaid  in,  was  postponed  until  an 
indictment  against  the  plaintiff  for  a  theft  had  been  tried,  on  a  surmise  that  it  was 
flie  produce  of  the  fdony.    4  Taunt.  825; 

If -there  has  been  any  delay  in  the  interval  between  the  first  process  issuing 
against  a  defendant,  and  the  filing  of  the  information  against  him,  and  during  that 
interval  be  has  gone  abroad  on  his  duty,  as  well  as  some  of  his  witnesses,  (he  court 
wfll  postpone  the  trial  oi^  npotion.     2  Price,  116. 

But  in  such  case,  if  the  costs  are  not  paid,  the  plaintifT  may  proceed  te* 
lna\,  nnd  not  hare  an  attachment.     1  Sal.  83. 

So,  a  trial  shali  not  be  put  off  where  tiic  plpintili  is  administrator,  be- 
cause a  suit  for  administration  jn  the  ecclesiastical  court  is  not  delermined* 
Sal*  646. 

But  trial,  on  collateral  issues,  though  in  capital  cases,  shall  not  be  put  oflT,  unless 
llie  deioiidant  make  oath  of  the  truth  of  his  plea.     1  Bl.  4.  512, 

If  one  moves  to  put  off  trial  on  the  day  of  trial,  notice  must  be  given  of  the  me« 
tion,  and  also  copies  of  the  affidavits  to  be  produced.  £dwards  v.  Yesey,  T.  8  €r. 
2,  B.  R.  H.  128. 

.Tbe  court  will  not  put  off  a  trial  till  a  third  person  is  compelled  in  equity  to  pro* 
duce  a  deed,  unless  there  appears  collusion  with  plaintiff,  and  affidavit  is  made  that 
de^dant  cannot  go  to  trial  safely  without  it  Aaoo«  T*  10  &  1 1  Cr.  2.  B.  R.  H. 
390. 

The  court  will  not  make  a  rule  on  a  plaintiff  who  brings  an  action  on  a  bond,  ta 
idlow  an  officer  of  the  stamp-duties  to  inspect  it,  on  suspicion  of  its  having  been 
forged.     Chetwind  v.  Mamell,  C.  P.  £.  38  Geo.  3.     1  Bos.  &  Pull.  Rep.  271. 

If  plaintiff  does  not  go  on  to  trial  according  to  notice,  the  court  will  not  stay  pro* 
eee&igs  till  he  has  paid  costs,  though  he  is  necessitous  and  absconds,  in  any  ca:^ 
but  e)^^ot    W^ing  v.  Potter,  T.  10  &  11  6.  2.  Andr.  17. 

If,  previous  to  a  trial,  libels  have  been  dispersed  by  one  of  the  parties  to  influ- 
eoce  the  juiy  and  witnesses,  it  may  be  put  off;  but  the  court  will  not  ailerwards 
put  it  off  till  the  Ubellers  (printers  and  booksellers)  have  been  tried  on  an  informa- 
tion.    Rex  V.  Gray,  H.  31  G.  2.     1  B.  M,  510. 

[*]To  put  off  trial  for  absence  of  witness,  when  there  is  any  suspicion,  it  must 
be  made  appear  that  the  witness  is  nuUerial,  that  the  party  applying  has  been  guilty  of 
no  neglect,  «ad  that  there  is  reasonable  expectation  of  being  able  to  procure  their 
uttenwice  at  the  future  time  prayed.     Rex  v.  D'Eon,  T.  4  G.  3.     3  B.  M.  1513. 

And  where  a  witness  will  he  aibsent  for  a  long  time,  as  13  months,  a  special  case 
is  requisite  to  put  off  a  trial  for  want  of  his  evidence.     1  Bl.  436. 

But  a  trial  may  be  put  off  till  a  commission  shall  go  to  examine  a  material  \vitness, 
who  18  out  of  England,  and  refuses  to  attend  the  trial.     1  Bl.  512. 

And,  if  a  party  refuse  to  consent  to  the  examination  of  a  witness  to  an  essential 
fiict  by  conunission,  when  his  presence  cannot  bo  compelled,  or  to  admit  the  fa^, 
tiie  court  will  assist  the  other  party  by  putting  off  the  trial.     Doug*  419. 

Motion  to  put  off  trial  must  be  two  days  before  trial.     Barnes,  437,  438. 

And  it  cannot  be  made  on  the  last  day  of  term,  or  so  late  as  not  to.  leave  suffi- 
cient t^e  for  shewing  cause  therein.     3  Taont.  315. 

*  IT  the  materialness  of  witness  did  not  appear  sooner,  trial  may  be  pot  off  afler  thci 
0wase  called.     Barnes,  452. 

'The  application  to  put  off  tbe  trial  on  the  absence  of  a  material  witness  may  bo 
^e  as  well  on  the  affidavit  of  a  third  person  as  on.  that  of  the  party  hii)3self.  Barnes', 
44&.     Semb.  cent  Id.  437. 
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Affidavit  for  new  trial  must  be  positive  aato  witneasea  being  naterial;  it 

add  that  party  cannot  safely  proceed  without  $  but  to  that,  belief  b  sufficient     Ibid« 

On  affidavit^  that  a  material  witness  is  not  expected  till  such  a  time,  tiial  may  be 
put  off  till  term  afler  that  time.     Barnes,  440. 

If  witness  leaves  town  aflcr  notice  of  trial,  it  shaU  not  be. put  off.     Barnes,  442. 

In  action  for  words,  general  affidavit  of  absence  of  witnesses  is  sufficient  Barnes, 
442. 

Affidavits  sworn  before  a  vice-consul  abroad  may  be  read.     Barnes,  466. 

The  court  will  not  receive  the  affidavit  of  an  attorney's  clerk  to  put  ofTa  tfial,  un- 
less it  be  stated  that  the  clerk  was  particularly  acquainted  with  the  circumstances 
of  the  cause,  and  had  the  management  of  it  Sullivan  ▼.  Magill,  C.  P.  £.  31  Geo. 
3.     1  H.  Bl.  637. 

A  criminal  information  having  been  granted  against  the  defendant,  he,  befbro  thm 
trial  at  ntst  prius,  distributed  hand-bills  in  the  assise  term,  vindicating  his  own  con* 
duct  and  reflecting  on  the  prosecutors  ;  this  matter  being  disclosed  to  the  judge  at 
nisi  prius  by  an  affidavit,  was  held  a  sufficient  ground  to  put  off  tl^  trial.  Rex  v. 
Jolliffe,  T.  31  Geo.  3.  4  T.  R.  286. 

Motion  for  putting  off  the  trial,  cannot  be  made  at  nisi  prius  when  it  might  hava^ 
been  made  in  Bank.     C  B.  East.  49  Geo.  3.     1  Taunt  565. 

The  trial  shall  not  be  put  off  by  consent  at  nisi  prius,  C.  B.  Mich.  50  Geo.  3« 
a  Taunt  221. 

An  affidavit  by  an  attorney's  clerk  to  put  off  the  trial,  must  state  that  lie  manag- 
ed, and  was  particularly  acquainted  with  all  the  circumstances  of  the  cause,  f 
H.  B.  637. 

(R  17.)  When  there  shall  be  anewtriaL 

New  trials  tvere  granted  before  1655.  Thus  appears  from  Slade's  ease,  Style 
138.  and  from  Wood  v.  Gunston,  Style  4U6.  It  cannot  be  traced  far  backj  be- 
cause old  reports  give  no  account  of  determinations  on  motions.     1  B.  M.  390. 

And  trials  by  jury,  in  civil  causes,  could  not  subsist  now  without  a  power  some* 
whf  re  to  grant  new  trials.  D.  per  Lord  Mansfield.  Bright  v.  Eynon,  T.  30  & 
31  G.  2.  1  B.  M.  390. 

.  [*]  An  application  for  a  new  trial  is  to  the  discretion  of  the  court,  who  will  ex- 
ercise it  in  such  a  manner  as  will  best  answer  the  ends  of  justice.  If  they  see  diat 
those  ends  have  been  fulfilled,  they  will  not  grant  a  new  trial  upon  a  technical  objec- 
tion, such  as  a  misdirection  of  the  judge.     2  T.  R.  4.     4  Lofll.  521. 

^  Vide  Kimball  v.  Cady,  Kirby,  41.     Granger  v.  Bissell,  2  Day,  364.     Lewis  v.  . 

Hawley,  1  Conn.  Rep,  49.     Commonwcaltli  r.  Ebcrle,  3  Serg.  &  Rawle,  9.  Hen-  ' 

derson  v.  Moore,  5  Cranch,  11.     Marine  Ins.  Co.  v.  Young,  5  Craiich,  187.    Barr  i 

«.  Gratz,  4  Wheat.  213.  y  -        -o 

The  rule  relative  to  the  granting  of  new  tiials  is  this  :  it  must  clearly  and  mani* 
festly  appear,  thai  the  jury  have  given  their  verdict  under  a  misconception  of  the 
law,  or  have  given  it  believing  what  they  ought  to  have  disbelieved,  or  disbefieving 
what  they  ought  to  have  belie>ed.  The  rule  of  law  whkh  ought  to  govern  a  partic-  ^ 
ular  case  can  always  be  ascertained  :  tlie  state  of  lacts  is  frequently  doobtfli],  when 
it  is  pecuUariy  the  province  of  the  jury  to  decade  the  question ;  and  whef«ver 
l^ere  is  room  to  dou1)t,  the  court  will  not  grant  a  new  trial,  because  the  incfination  of 
meir  opinion  is  at  variance  with  the  verdict  of  the  jury.  The  opposition,  then,  4s  mere- 
ly opiu<m  against  opinion,  hypothesis  opposing  hypothesis ;  not  troth  and  certainty*, 
and  manifest  falsehood  and  error.     4  M.  &  S.  192. 

On  applying  for  a  new  trial,  the  only  question  is,  whether,  under  all  the  ekeum- 
Btaioicei,  the  verdict  be  or  foe  not  according  to  justice,  without  regarding  an/  dip 
which  the  judge  may  have  made  in  his  direction.  5  T.  R.  425.  hoOL  521. 
^  Tide  Goodrich  v.  Walker,  1  Johns.  Cas.  250.  Brazier  v.  Clapp,  5  Mass.  Rep. 
I*    Jones  e.  Fales,  5  Mass.  Rep.  101.    JNewhall  v.  Hoddns,  6  Mfoa.  Rep.  VCt 

f*221]  ^  *^  ^     ' 


^gsweU  t.  Browtt,  t  Mass.  Rep.  237.     Gerrish  t>.  Bearce,  11  Mosa.  R«p.  201. . 
Booden  ».  Eliis,  7  Mass.  Rep.  507.     Granger  v,  Bissell,  2  Daj,  364. 

Soy  a  D^w  trial  will  not  be  granted  for  a  misdirection,  or  an  omission  in  the 
ebaige  to  the  jury,  where  such  misdirection  or  omission  can  have  no  effect  upon 
die  ffnal  decision  of  the  cause.  Hoyt  v.  Dimon,  5  Day,  479. 
•  So,  a  judgment  witt  be  aHlrmtdd  on  error,  where  tliecQuit  refused  to  chaige  the 
jury  on  a  point  relative  to  the  issue,  and  the  verdict  was  the  same  as  it  must  have 
been,  if  the  charge  bad  been  ^Mvcfh  is  desired.     Douglass  v.  McAllister,  3  Crancb. 

So,  in  an  iDformation,  in  nature  of  a  qn^  icarrnntoy  charging  tho  defendant  with 
kaving  usuiped  the  franchises  of  an  office,  a  nc\c  trial  ought  not  to  be  granted  for  a 
misdirection,  where  it  appeared,  that  the  term  of  the  offico  had  expired,  and  a  new 
annual  election  of  officers  had  been  made.     State  v,  X^idor,  5  Day,  329. 

And  the  court  will  take  into  consideration  whether  the  misdirection  of  tha 
jad^e  was  material^  or  not,  and,  accordingly,  grant,  or  refuse  a  new  trial.  Fleming 
«.  Gitbeit,^  Johns.  Rep.  528..  Dole  v.  Lyon,  10  Johns.  Rep.  447.  Tide  De- 
peyster  v.  Columbian  Ins.  Co.  2  Caines'  Rep.  85.  Hoyt  v,  Dimon,  6  Day,  47flL 
Williams  v,  Cheeseborough,  4  Conn.  Rep.  356. 

But,  in  general,  a  new  trial  ought  to  be  granted,  for  a  mi.^direction  of  the  judge, 
ID  a  matter  of  law ;  although  the  obj  3ct  to  be  obtained  by  the  party,  may  not  be  im- 
portant Boyden  v.  Moore,  5  Mass.  Rep.  365.  Dudley  v.  Sunnier,  5  Mas^i 
|tep.487,4Sa 

Tet,  when  the  mistake  arising  from  the  misdirection,  is  of  small  consequencetp 
ihe  coort  onay  impose  such  terms  upon  the  party  moving  for  a  new  trial,  as  shall  be 
deemed  equitable;  under  all  the  circumstances  of  the  case.  Boyden  o*  Moore,  5 
Mass.  Rep.  365.     Yide  Welsh  v.  Dusar,  3  fiinn.  337. 

So,  a  new  trial  will  be  granted,  if  the  judge  omit  to  instruct  the  juiy,  on  the  groonfl 
that  the  case  is  too  clear  for  one  of  the  parties,  to  require  it ;  and  the  jury  find  for 
the  other  party ;  and  it  seems,  that  either  party  may  lawfully  claim  from  the  judgg 
the  benefit  of  his  instructions  to  the  jury.     Page  v.  Pattee,  6  Mass.  Rep.  459.  ^ 

A  new  trial  will  be  refused,  unless  the  objection  on  which,  &c,  either  was  or 
couldnol  have  been  made  at  the  trial.  2  T.  R.  113.  713.  3T.  R.  8.  1  Taunt. 
12.    2  TaqnU  55,     Id.  217.  n.  («). 

.  "Whj^re  the  question  is  involved  in  great  doubt  and  obscurity,  is  of  great  value,  ani 
binds  the  right  for  ever,  the  court  will  grant  a  new  trial ;  where,  in  an  ordinary  case«' 
Aejr  would  refuse  it*     3  Taunt.  91. 

Bttt  valuftandimportaaco  are  not  alone  grounds  for  granting  a  new  trial,  though 
they  frequently  weigh  in  granting  a  rule  nisi,     2  T.  R.  113. 

\  And  where  the  evidence  is  sufficient  to  justify  a  verdict  in  favour  of  the  partj 
•fieringit,  if  the  judge  instruct  the  jury  that  the  evidence  is  wholly  insufficient,  a 
^w  trial  will  be  granted.     Aylwiti  v.  Ulmcr,  12  Mass.  Rep.  22.     Tyler  v.  Ukner^. 
12  Mass.  Rep.  163.  ^ 
.  .  A  new  trial  may  be  granted  as  to  one  of  several  issues.     6  T.  R.  626. 

If  regtilar  notice  of  trial  was  not  given,  the  verdict  shall  be  discharged 
upon  jpotion  and  a  new  trial  granted.     Pr.  Reg.  248. 

As,if  aotice  was  nat  given  to  the  defendant  h)nr>seif,  his  attorney,  or  solic- 
itor, e^t  days  excltisiye,  if  the  trial  he  in  London  or  Middlesex,  or  withia 
SO  or  40  miles  distance.     Pr.  Reg.  388,  389. 

If  there  was  net  14  days^  notice,  where  the  party,  is  at  the  distance  of  40 
miles  or  more.     Pr.  Reg.  309.     Mod.  Ca.  1 8. 

Tbe  40  miles  from  London,  to  entitle  to  14  days'  notkre  of  trial,  shall  bo  compu- 
fbd  and  not  measured  miles.  Bates  v.  Fettipher^  M.  7  O.  2.  Stt.  954.  Osgood 
▼.  Lyon,  M.  18  6.  fL     Str.  1216. 

If  there  was  not  a  term^^  notice,  where  the  issue  was  joined  a  year  before* 
Tr.  Reg.  3S7#     1  Sid.  ^4*— viys.  if  4  terms  have  past  without  proceeding. 
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since  the  term  in  which  the  issue  w^a  joined.     Mod,  Ca.  I8,     SaK  645^ 

And  to  make  a  term's  notice,  it  ought  to  be  given  regularly  in  .the  prior 

term  sedente  curia.     Mod,  Ca,  18. 58*  ,        ,  .       ^ 

So  a  proceeding  in  the  vacalion  after  the  fourth  term,  by  taking  out  a  vent- 
re  facias,  <fec.  testtjd  the  last  day  of  the  term,  is  not  sufficient,  though  it  be  in 
Jaw  an  act  within  the  term,     R*  Mod.  Ga.  57.  Sal.  457.  660. 

But  a  term's  notice  is  not  necessary,  for  the  usual  notice  is  sufficient,  wlicrc 
the  delay  for  a  year  after  issue  joined  was  by  an  injunction  out  of  the  court 
of  chancery  served  at  the  suit  of  the  defendant.     R.   1  Sid.  92. 

[*]0r,  by  the  defendant's  ckimiag  privilege  of  parliament.     R.  1  Sid. 

92. 

So,  it  is  not  necessary  whercf  the  defendant  gives  notice  of  trial   hj  pro- 

^iso.     Dub.  1  Sid.  34. 

Nor,  where  there  was  notice  of  trial  (though  countermanded),  or  any  pro- 
ceeding by  the  plaintiff,  within  the  year.     R.  Mod.  Ca.  1 8.  58. 

Nor,  where  the  proceedings  haVc  not  ceased  for  a  year,  exclusive  of  the 
term  in  which  issue  was  joined.     Mod.  Ca.  18.  58. 

So,  14  days'  notice  is  not  necessary,  where  there  are  not  14  days  between 
the  term  and  assizes.     Mod.  Ca.  18. 

So,  a  new  trial  shall  be  granted,  if  the  judge  certifies  the  verdict  to  be 
contrary  to  the  evidence.  2  Mod.  199.  {  Vide  Hart  v.  Hosack,  1  Cainef^^ 
Rep.  25.  Mumford  v.  Smith,  1  Caines'  Rep.  520.  Hoyt  r.  Gilman,  8 
Mass.  Rep.  336,  Bartholomew  v.  Clark,  1  Conn.  Rep.  472.  Cowper- 
thwaite  r.  Jones,  2  Dall.  65.     Griffith  b.  Willing,  3  Binn.  3 1 7. 

But  in  penal  actions,  and  actions  founded  in  tort,  the  court  will  not  grant  a 
new  trial  merely  because  the  verdict  is  against  the  weight  of  evidence -,  un- 
less some  rule  of  law  has  been  violated.     Jarvis  v.  Hatheway,  3  Johns*. 
Rep.  180.     Hurtin  v.  Hopkins,  9  Johns.  Rep.  36.    'Feeter  v.  Whipple,  8 
Johns.  Rep.  287.  2d  edit.  -  .  ^ 

So,  where  the  evidence  is  doubtful,  a  new  trial  will  not  be  granted.  Dc-" 
fonclear  v.  Shottenkirk,  3  Johns.  Rep.  170.  Wait  v.  M'Neil,  7  Mass.  Rep. 
261.     Hall  V.  Husc,  10  Mass.  Rep.  39. 

So,  if  a  verdict  be  against  the  opinion  of  the  judge,  who  trie]d  the  cause, 
yet  if  the  question  depends  on  the  credit  of  witnesses,  a  new  trial  will  not 
be  awarded,  except  in  extraordinary  cases.     Fehl  v.  Good,  2  Binn.  495. 

It  mast  be  a  very  strong  case,  which  would  induce  the  court  to  grant  a 
new  trial,  where  the  judge  who  sat  at  the  trial,  was  not  dissatisfied  with  (he 
verdict.  Cain  v,  Henderson,  2  Binn.  108.  Ludlow  r.  Union  Ins.  Co.  2- 
Serg.  &  Rawle,  119. 

A  motion  for  a  new  trial,  on  the  ground  that  the  verdict  is  against  evi- 
dence, must  be  decided,  exclusively,  upon  the  evidence  given  at  the  trial. 
Street  v.  St.  Clair,  6  Munf.  457.  } 

If  judge  certifies  weight  of  evidence  contraiy  to  verdict,  new  trial  granted. 
Barnes,  439.  -^  Jackson  v.  Stembergh,  1  Caines'  Rep.  162.  Hammond  v.  Wad- 
hams,  5  Mass.  Rep.  353. 

But  the  verdict  must  be  manifestly  and  palpably  against  the  weight  of  evidence,  to 

authorize  the  granting  of  a  new  trial  on  that  ground.     Palmer  v.  Hyde,  4  Conn* 
Rep.  426.  ).  *       ^  * 

A  verdict  against  evidence  will  no|  be  set  a3ide,  and  a  new  tiial  granted,  where 
the  damages  do  not  exceed  6/.     1  Taunt.  495. ;  and  see  2  Blk.  851. 

In  assumpsit  by  an  executor  for  goods  sold  and  delivered,  the  delivqr)'  was  prov- 
ed by  one  witaess,  but  he  also  swore  that  be  was  partner  with  the  deceased,  itet- 
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withstandiiig)  from  a  paper  written  by  himself,  the  debt  Appeared  to  htfre  been  duo 
oxAy  to  the  deceased  ;  the  jury  found  a  verdict  for  the  plaintiff  for  8/.  14«.  and  not- 
withstanding the  smallness  of  the  debt,  a  new  trial  was  grauted.     1  Smith,  409. 

If  the  best  evidence  is  not  produced  by  hitn  for  whom  the  verdict  is,  as  only  a 
copy  of  bishop's  institution  book  to  prove  presentation  by  the  patron  in  quare 
mptdit ;  for  the  presentation  or  the  institution  book  itseii'  might  have  been  produc- 
ed. But,  N.  B.  in  quart  impedit  security  must  be  given  tor  costs  and  profits  of 
linagy  if  second  verdict  for  the  same  party.  Tiilard  v.  Shebbeare,  M.  B  G.  3*  2 
Wils.  3^6. 

If  a  verdict  is  founded  on  a  note,  which  is  manifestly  obtained  by  fraud,  whereds 
the  jury  only  considered  the  question  of  forgery,  the  court  will  set  h  aside,  and  grant 
new  trial.  Bright  v.  Eynon,  T.  30  ii.  31  G.  2.  1  C.  M.  390.  ^  Vide  Ward  v. 
Center,  3  Johns.  Rep.  271.  ^ 

A  new  trial  will  not  be  granted  because  another  jufy  in  a  cad^e  tleai'ly  similar 
give  a  different  verdict.     2  Blk.  802< 

Of)  if  Ue  allowed  what  whS  not,  or  denied  what  wa^,  good  evidence. 
Mod.  Ca.  307.  242. 

/  If  propel*  evidence  be  rejected  by  the  j«<dge,  a  new  trial  will  be  awar- 
ded.    Hunt  v^  Adams,  7  M:iss.  Ucp,  51 8. 

So,  if  evidence  proper  to  li.if'c  l>een  received  under  one  Connt  in  a  declar- 
ation, be  rejected,  a  general  verdict  havin;^  been  ^ivcn  for  phnr^titf,  a  new* 
trial  will  bie  granted.  Middlesex  Canal  v,  M'Grci^orej   S  Mass.  Rep.  124.  \ 

Replevia  for  taking  cattle  ;  avowry,  damage-feasant  ;  pica,  right  of  common  ; 
rapUcaiioiiy  a  custom  to  inclose,  and  the  lands  uninclosed  free  from  his  common, 
and  tbe  laads  inclosed  ixee  from  the  common  of  others  ;  i£  it  is  proved  at  the  trials 
that  the  indosed  lands  are  free  from  common;  (though  it  is  said  by  some  witnessesi 
tbalifoQo  acre  ia  lofl  uainclosed,  he  has  a  right  to  common  on  tbe  other's  uninclos- 
ed  lands),  if  the  jtidge  says  the  custom  being  entire  is  not  proved,  and  jury  finds  in 
conseqneace  for  plaintiff,  there  shall  be  new  trial  for  the  misdirection.  How  v. 
Strode,  M.  6  O.  3.     2  Wils.  269. 

If  sheriff  on  enquiry  has  admitted  improper  evidence,  whereby  damages  lessened, 
aourt  will  order  new  trial.     Barnes,  448. 

If  defendant  in  an  action  for  a  seizure  sine  aliqua  prohabiti  causa,  is  not  permitted 
to  give  evidence  tiiat  there  was  a  probable  cause.  Bill  v.  Robinson,  M.  1719. 
Bund.  49. 

If  on  an  issue  directed  to  try  a  modns  for  five  closes,  it'  appears  that  tlie  modut 
extends  to  two  closes  more,  (for  the  same  sum,)  and  the  judge  thereupon  directa 
the  jury  to  find  for  plaintiff,  against  the  modus;  a  new  triaL shall  be  granted. 
Tajdior  V.  Walker,  P.  1729.     Bund.  267. 

J'fJA.  nonsuit  will  not  be  set  aside,  on  the  ground  that  the  case  should  liave  been 
"to  tho  jmy,  unless  thai  was  requested  at  the  trial.     1  Taunt  10. 

A  new  trial  will  not  be  granted  for  the  unproper  rejection  of  a  witness  which,  in 
tbe  event,  proved  unimportant.     3  East,  451 . 

An  applicaiton  for  a  new  trial,  because  evidence  was  improperly  admitted,  will  be 
refused,  where  the  other  evidence  adduced  was  sufficient  to  warrant  the  verdict  I 
Taunt  12, 

I^  on  the  judge  stating  his  opinion  to  tho  jury,  the  plaintiff  elects  to  be  nonsuited, 
be  cannot  demand  a  new  trial,  on  the  ground  that  the  directron  was  erroneous.  3 
Taunt*  229. 

Where  a  verdict  i^  consonant  to  the  equity  of  the  case,  a  new  trial  will  not  be 
granted  on  a  point  of  law  which  was  not  reserved.     1  B.  &  P.  33S. 

No  motion  for  a  new  trial  on  a  point  nbandoned  at  the  trial.     6  Taunt  386. 

If  llie  party  was  disappointed  of  eviderice  by  siclcnes^s,  or  other  accident, 
without  his  default.     Mod.  Ca.  22. 

On  the  trial  of  a  traverse  of  an  inquisition  of  lunacy,  if  the  defendant  is  not  well, 
and  caiinol  attend  the  trial,  a  new  trial  shall  Tt)c  granted.  RexV.  Roberts,  P.  17  C»» 
2,  Str.   120S. 

If  tho  merits  have  not  been  tried,  because  plamtiff  could  not  give  material  matter 
Vol..  VI.  29  [*223] 
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in  evidence  en  the  [issue  joined,  and  therefore  a  verdict  agfiunsi  hiniy,  the  eouit  wQI 
set  it  aside,  though  it  was  right  on  the  evidence  given,  and  order  new  tiial  on  pay* 
tnent  of  costs.     DayroUes  v.  Howard,  P.  3  G.  3«     3  B.  M.  1385. 

A  new  trial  was  granted,  although  there  was  evidence  on  both  sides,  because  all 
the  witnesses  subscribing  to  a  release  were  not  called  and  examined.     3  Wils.  38* 

If  a  plaintiff  is  nonsuited  through  the  mistake  of  his  witness  in  a  material  circuoi* 
stance,  a  new  trial  ought  to  be  granted.     2  Anst.  516. 

Where  the  facts  upon  which  the  witnesses  themselves  founded  their  testimony 
are  falsified  by  aiRdavit,  a  new  trial  will  be  granted.     1  B.  &  P.  427. 

In  an  action  on  a  policy  where  the  defendant  by  the  mistake  of  his  witnesses  &fl^ 
ed  in  producing  the  necessary  document  from  the  Admiralty  for  proving  a  breach  of 
the  convoy  act,  the  court  granted  a  new  trial  in  order  to  let  him  into  this  defence, 
after  verdict  found  for  the  plaintiff  on  the  merits.     2  Marshall,  265. 

Discovery  of  new  evidence  by  the  attorney  of  an  executor  defendant  {then  absent 
from  England)  though  in  the  actual  custody  of  the  attorney  himself,  yet  not  knowo 
by  hin  so  to  be,  is  a  ground  for  a  new  trial.     2  Blk.  955.     LofiL  160. 

Where  a  cause  is  undefended  through  the  attorney's  neglect  to  deliver  a  brief,  a 
~  new  trial  will  be  granted  and  the  attorney  compelled  to  pay  all  cost  as  between  at- 
torney and  client.     3  Taunt.  484. 

A  new  trial  will  not  be  granted  because  the  counsel  thought  it  prudent  to  omit 
evidence  which  they  had  in  their  briefs.     2  Blk.  802. 

Or  the  witnesses  or  counsel  were  absent  by  surprise.     Sal.  645. 

Where  judgment ,  though  regular,  has  been  obtained  by  surprise,  the  court  wfll 
set  it  aside  ;  but  not,  where  regular,  and  no  surprise.  Lockwood  v.  Beaumont^ 
M.  9G.  2.     B.  R.  H.  157. 

If  a  verdict  is  obtained  by  a  trick  contrary  to  conscience,  though  strictly  regular, 
the  court  will  set  it  aside,  and  make  the  party  pay  costs,  and  otder  new  trial ;  as  if 
plaintiff  refuses  to  produce  a  note  he  had  received  in  payment,  and  which  was  not 
paid  by  his  own  negligence,  because  defendant  had  not  given  him  notice  to  produce 
it.     Anderson  v.  George,  P.  30.  G.  2.     1  B.  M.  352.  ' 

[*]If  there  is  reason  to  suspect  a  verdict  to  have  been  obtained  by  perjury,  tli* 
court  will  grant  it     Fabrilius  v.  Cook,  M.  6  G.  3.     3  B.  M.  1771. 

If  a  juror  declared  a  design  to  give  a  verdict  for  one  of  th£  parties  before 
the  trial.     Sal.  645. 

Because  the  jury  tossed  up,  whether  300/.  or  600/.  damaffes.  Mellish  v.  Am<^d. 
M,  1719.     Bund.  51.  ^ 

^  But  where  it  appeared,  that  each  jurcw  named  a  particular  sum,  and  all  the 
sums  so  named,  were  added  together,  and  the  amount  divided  by  twelve,  and  that  the 
quotient  was  the  amount  of  damages  in  which  the  jury  finally  agreed,  a  new  trial  wns 
refused.  GrinnelT  t?.  Phillips,  1  Mass.  Rep.  643.  Cowperthwaite  r.  Jones,  2 
Datl.  65. 

But  where  a  juror  permits  any  conversation  with  him  by  others,  not  of  the  pannel, 
relating  to  the  merits  of  a  cause,  a  new  trial  will  be  granted.  Knight  v.  Freeport, 
18  Mass.  Rep.  218.  Vide  Blaine's  Les.  v.  Chambers,  1  Serg.  &  Rawle,  169. 
Willing  V,  Swasey,  1  Browne,  123. 

So,  if  the  jjory  receive'evidence  in  a  cause,  after  they  have  retired  from  the  court. 
Thompson  t.  Mallett,  2  Bay,  94. 

If  a  juror,  through  mistake,  agree  to  a  verdict  against  his  opinion  it  is  no  cause 
for  a  new  trial.     Commonwealth  «.  Drew,  4  Mass.  Rep.  399. 

Nor  will  a  new  trial  be  granted  on  the  groundof  any  supposed  mistake  of  the  jury, 
in  the  assessment  of  damages  ;  unless  the  verdict  be  manifestly  against  law  or  evi- 
dence.    Hager  v.  Weston,  7  Mass.  Rep.  110. 

Nor  will  it  be  granted,  where  the  jury  through  ignorance,  awarded  full  costs,  and 
so  small  a  sum  m  damages  that  full  costs  could  not  be  allowed,  so  that  the  plaintiff; 
before  another  juiy,  might  have  an  opportunity  to  recover  such  sum  in  damases  a« 
to  entiUehim  to  full  costs.  Lincoln  t?.  Hapgood,  11  Mass.  Rep.  35a  Vide 
Bourke  v,  Bulow,  1  Bay,  47.  V  ro      »  r 
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Because  the  yxry  drew  loto,  whether  to  find  for  f^aintiff  or  defeDdant,  though  it, 
tappen  according  to  evidence^  and  the  judge's  opinion.     Hale  v.  Gove,  M.  12  G, 
8tr.643. 

IftLJanr  chaHenged,  be  sworn  on  the  tales  by  another  name.  Faiker  v.  Thoro- 
lOD,  M.  12  6.     Str.  640.     2  Ld.  Raym.  1410. 

But  a  verdict  whether  in  a  criminal  or  civil  case  will  not  be  Bet  aside,  because  one 
of  tiie  jury  was  not  the  party  intended.     12  East,  229.     Anon.  Id.  2312. 

The  attorney  for  the  defendant  betag  under-sheriff,  and  having  summoned  the 
joiy,  is  no  ground,  for  a  new  trial  after  a  verdict  for  the  defendant,  in  a  case  of  con- 
tn^ctoij  evidence.     1  Smith,  804. 

Where,  in  a  qui  tarn  action  for  usury,  the  principal  witness,  the  borrower,  bad  dis* 
triboted  a  printed  memoir,  containing  a  statement  of  the  case,  which  was  only  in  ef- 
fect what  he  proved,  and  it  did  not  appear  to  have  been  seen  by  the  jury,  nor  to  be 
calculated  to  influence  them,  held  that  the  discovery  of  this  circumstance  after  the 
trial  was  not  a  sufficient  cause  for  a  new  trial.     3  Smith,  321.     7  East,  lOS. 

Subsequent  declarations  of  the  jury  shall  not  vitiate  a  general  verdict  given  accor- 
ding to  the  meiits  of  the  case.     2  Blk.  803. 

The  subsequent  confession  of  a  juryman  to  the  defendant's  attorney,  that  the  jury 
drew  lets  which  six  of  them  should  determine  the  verdict,  not  otherwise  proved  to 
die  court,  is  no  ground  for  a  new  trial.     2  Blk.  1299. 

In  case  of  a  verdict  taken  in  the  absence  of  a  party  and  bis  solicitor,  the  court 
vrin,  m  some  instances,  order  a  new  trial  if  reasonable  cause  be  shewn.  1  Price, 
201. 

If  on  a  verdict  subject  to  the  opinion  of  the  court  on  a  case  stated,  sufficient  fads 
are  not  set  forth,  or  if  on  a  special  verdict  it  is  defectively  found,  the  court  wHl  grant 
new  trial.     Bond  v.  Seawell,  M.  6  G.  3.     3  B.  M.  1T73. 

If  tfie  judge  directs  the  jury  on  a  point  of  law,  and  they  find  a  verdict  contrary  to 
bis  direction  ;  or  if  he  directs  them  to  find  specially,  and  they  find  a  general  ver* 
did,  there  shall  be  anew  trial  granted.     Rex  v.  Poole,  P.  7  6.  2.     B.  R.  H.  23. . 

A  new  trial  will  not  be  granted  because  the  judge'  differed  from  the  jury  as  to 
ttie  preponderance  of  the  evidence,  where  on  a  former  trial  the  verdict  was  the  same. 
8  Taunt.  232. 

The  court  will  order  a  new  trial  on  questions  deciding  important  rights,  where  the 
judge  expressed  an  opinion  on  the  trial  contrary  to  the  verdict,  although  he  after- 
wards report  that  he  was  not  dissatisfied  with  the  finding  of  the  jury.     1  ftice, 
278. 

Discovery  since  the  trial  that  witnesses  had  been  suborned  is  a  ground  for  a  new 
trial.     3  Burr.  1771. 

The  court  will  not,  after  verdict,  arrest  a  judgment  on  affidavit  that  a  bill  has  t>een 
found  against  a  witness  indicted  for  perjury,  on  a  material  point  of  evidence  given  by 
him  on  the  trial.  Nor  does  it  seem  that  a  conviction  would  be  sufficient  ground  for 
BMiding  a  cause  back  to  a  jury  for  reinvestigation.     2  Price,  3. 

But  there  shall  not  be  a  new  trial  on  account  of  the  absence  of  a  wit- 
ness, whom  the  party  might  have  had  without  his  neglect.  Mod.  Ca.  22. 
Sal.  647.  F,  g.  40. 

[*]New  trial  is  never  granted, .  because  evidence,  which  might  have  been  pro- 
duced, was  not  produced.     Cooke  v.  Berry,  T.  18  G.  2.     1  Wils.  98. 

Affidavit  that  material  witnesses  were  absent,  is  immaterial  to  obtain  new  trial. 

Barnes,  439.  is        •  i 

It  shall  not  be  granted,  where  the  party  might  have  had  the  evidence  on  first  triajf 

Price  V.  Brown,  H.  12  G.     Str.  691. 

^  Where  a  new  trial  is  sought  on  the  ground  of  nowly  discovered  evidence,  it 
must  appear,  that  the  evidence  lias  been  discovered  since  the  last  trial ;  or  that  no 
laehes  is  imputable  to  the  party ;  and  that  the  testimony  is  material.  Vandervoort 
V.Smith,  2€aines'  Rep.  166.  Hollincrsworth  r.  Napier,  3  Caines'  Rep.  182. 
Pahneny.  MulKgan,  3  Caines'  Rep.  307.  Williams  v.  Baldwin,  18  Johns.  Rep. 
489.    Yide  Bond  v.  Culler,  7  Mass.  Rep.  205.     NilOi  v.  Brackett,  16  Mass.  Rep. 
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378.  Moow  r.  Phfladelphia  Bank,  6  Serg.  &  Rawlo,  41.  Knox  ij.  Woik,  2 
Binn.  682.  Aubel  r.  Ealer,  2  Binn.  582.  in  nota.  Be  Luna  «.  GlaflselTa  Adm.  4 
Hen.  &  Munf.  369.     Drayton  v.  Thompson,   1  Bay,  261.     State  c.  Hardmg,  2 

Bay,  267.  ^    ^  /.  i    j- 

A  new  trial  may  be  granted  in  a  feigned  issue  out  of  chancery,  for  newly  disco- 
vered evidence.     Doe  v.  Roe,  1  Johns.  Cas.  402. 

A  new  trial  will  not  be  granted  on  the  discovery  of  new  evidence  tending  merely 
to  impeach  the  character  of  a  witness,  who  testified  on  the  former  tnal.     Such  evi- 
^   dence  is  not  material,     Shiimway  v.  Fowler,  4  Johns.  Rep.  425.     Hids^  v.  Wat- 
son, 1  Caines'  Rep.  24.     Bunn  v.  Hoyt,  3  Johns.  Rep.  255.     Durvce  r.  Dennison, 

5  Johns.  Rep.  248.  Jackson  r,  Kinney,  14  Johns.  Rep.  186,  Copamonwe^th  r. 
Waite,  5  Mass,  Rep.  261.  Hammond  v.  Wadhams,  5  Mass;  Rep.  353.  Com- 
monwealth V.  Drew,  4  Mass,  Rep,  399.  .a  •  l 

Nor  will  it  be  granted  on  the  ground  of  mistake  or  sHrpnse,  after  a  witness  haa 
been  examined  and  cross-ejoimiqed,     Steinbach  i'.  Columbian  Ins.  Co.  2  Caines' 

Nor  on  the  ground  of  newly  discovered  evidence  wliich  is  merely  cumulative. 
Steinbach  v.  Columbian  In.q.  Co.  nt  supra.  Smith  v.  Brush,  8  Johns.  Rep.-  65.  2d 
edit.     Pike «.  Evans,  15  Johns.  Rep.  210.  ,    .  . 

But  in  the  State  of  New-York,  it  has  been  held,  that  m  ejectment  relatiire  to  the 
military  bounty  lands,  where  the  principal  point  in  issue,  was  as  to  the  identity  of  tlio 
original  patentee,  each  party  claiming  under  n  person  of  the  same  name,  a  new  tnal 
may  be  granted  to  let  in  newly  discovered  <}viilence  as  to  the  identity  of  such  paten- 
tee ;  though  such  evidence  consisted  of  cumuintive  facts  relating  to  the  same  point 
which  was  the  subject  of  controversy  at  the  former  trial.     JacHsonr.  Crosby,  ISJ 

Johns.  Rep.  354.  ^  ; 

If  a  plaintiff  recovers  upon  a  contract,  which  tliough  illegal,  in  fact  is  legal  upon 
the  face  of  it,  from  the  defendant  having  ueglortod  at  tlie  triip  to  prove  the  circum- 
stances which  rendered  it  illegal,  th^  cpurt  will  not  grant  a  new  trial  to  let  in  sucU 

proof.     I  T.  R-84.  .  ,      .  . 

After  a  verdict  for  the  plaintifT,  in  an  action  for  negligence,  a  new  tnal  will  not  be 
granted  on  the  ground,  that  the  accident  probably  resulted  in  part  from  the  plaintiff's 
own  negligence.     3  Taunt,  1.  .        n*  j 

Nor  after  two  verdicts  for  (he  same  party,  without  proof  of  practice.  Mod, 

Ca.  22.  "^ 

It  may  be  granted  for  excessive  dama;res,  but  not  a  third  trial.  Chambers  v. 
Robinson,  H,  12  G.  Str.  691.  Note,  This  case  was  denied  to  be  lawbj  Fmtt 
C.  J.     Beardmore  v.  Carrington,  P.  4  G.  3     2  Wils.  244. 

Where  there  are  two  contrary  verdicts,  and  ihe  latter  is  satisfactory  to  the  court , 
the  losing  party  is  not  entitled  by  rule  or  practice  to  a  third  trial.     2  Blk.  963. 

A  new  trial  may  be  granted  after  two  concurring  verdicts.      4  Burr,  2108. 
.  Nor  upon  an  indictment  or  iufonnation,  where  the  defendant  is  acquitted^, 
though  contiary  to  the  direction  of  the  judge,   without  proof  of  practice. 
Sho.  336.     Sal.  fi46.      1  Lev.  9.      1  Sid.  153. 

New  trial  shall  not  be  granted,  if  defendant  is  acquitted  on  indictment  for  not  re- 
pairing highway.     Rex  v.  Silverton,  P.  24  G.  2.     1  Wils.  298. 

The  rule  that  a  new  trial  will  not  be  granted  in  a  criminsd  case  where  the  defen- 
dant has  been  acquitted,  (4  Burr.  2257.  Lofil.  891.)  admits  no  exceptions  ;  h 
applies,  therefore,  to  the  case  of  an  indictment  for  a  nuisance.     4  M.  6i  S.  337. 

New  trial  may  be  granted  in  a  criminal  case,  on  report  of  the  judge  and  affida- 
vits of  the  jury,  that  the  verdict  against  the  defendant  was  taken  contrary  to  their 
meaning,  and  to  the  judge's  directions  in  pohit  of  law.     Ilex  v.  Simmons,  T.   25 

6  26  G.  2.     1  Wils.  329. 

A  new  trial,  after  conviction,  may  be  granted,  unless  where  the  crime  is  higher 
than  a  misdemeanor.     6  T.  R.  619. 

After  a  conviction  of  an  ofleuce  less  than  folony,  the  court  of  kuig's  bench  will, 
ip  its  d^icretioB,  grant  a  new  trial  whenever  it  Is  maoijb-^tly   conducive  to  the  end^r 
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of  Hmke.  la  w^ndtomu^  Hont  de&ndaDt  shouM  apply  witbiii  die  lime  limited  vk 
oMl  owes;  but  ^or  the  attainment  of  substantial  justice,  the  court  will  interpose 
after  the  regular  time  has  elapsed.     1  £ast»  143. 

THiere  an  indictment  against  several,  unless  for  a  crime  higher  than  a  noisde* 
raeanoTy  some  are  acquitted,  the  others  found  guilty,  a  new  trial  as  to  those  con- 
victed may  be  granted.     And  it  seems  that  the  entry  on  the  record  nay  be  either, 

1.  Altering  the  first  venirt  by  striking  out  the  names  of  those  defendants  who  were 
convicted,  and  then  awarding  a  second  ventre  to  try  them  ;  or  2.  By  stating,  that 
die  verdict  against  these  was  improperly  given  and  then  to  award  a  new  trial  so  far 
•8  respects  them.     6  T.  R.  619. 

If,  in  a  criminal  proceeding,  some  evidence  be  adduced  which  should  have  been 
eiehided,  and  a  verdict  pass  against  the  defendant,  a  new  trial  will-  be  granted  ; 
fince  there  are  no  means  of  ascertainingwhether  the  other  portion  of  evidence  alone 
weighed  with  the  jury,  or  whether  they  were  not  influenced  by  that  improperly  ad- 
duced.    4  M.  &  S.  532. 

.  ^  Where  a  juror  has  been  withdrawn,  by  order  of  the  court,  in  an  indictment  for  a 
DBMemeanor,  ttie  delinquent  is  not  to  be  disv.harged,  but  must  be  tried  a  second 
^me.     People  v.  Denton,  2  Johns.  Cas.  275.  People  v,  Oicott,  2  Johns.  Cas.  301. 

80f  ifthejwycaoBot  agree,  in  a  criminal  case,  as  well  of  felony,  as  of  a  misde- 
meanor, ib&y  may  be  discharged,  and  the  prisoner  may  be  tried  by  another  jury. 
People  V.  Goodwin,  18  Johns.  Rep.  187. 

Bo,  in  an  indictment  for  murder,  if  the  judgment  be  arrested,  or  reversed,  a  new 
trial  Toaj  be  had.     People  e.  M'Kay,  IS  John<i.  Rep.  212.  )► 

Nor  where  the  action  is  rigorous,  as  for  not  taking  care  of  his  fire,  &c. 
Sal.  644.  648.  653.     R.  5  Mod.  88. 

r*]Anew  trial  will  not  be  granted  in  a  hard  case.  .  3  Burr.  130G. 

AMioagh  a  verdict  is  against  evidence,  yet  if  the  action  was  frivolous  and  vexa- 
tious, and  the  real  damage  small,  the  court  will  not  grant  new  trial ;  which  should  be 
to  attain  real  justice,  not  to  gratify  litigious  passions  on  every  point  of  8ummum  j\is> 
Macrow  v.  Hull,  M.  30  G.  2.  1  B.  M.  11.  Farewell  v.  ChafTey,  M.  30  G.  2. 
1  B.  M.  3.     Burton  V.  Thompson,  M.  32.  G.  2.     2  B.  M.  664. 

On  a  hard  case  on  qui  tarn,  where  officers  of  revenue  will  not  prosecute,  the 
court  will  not  grant  new  trial;  though  verdict  against  evidence  and  judge's  direction. 
Barnes,  435. 

No  new  trial  in  a  qui  fam  after  verdict  for  defendant,  though  against  the  judge's 
duections.     Seymour  v.  Day,  P.  4  G.   2.     Str.  899.     Jervois  v.  Hall,  P.  16  G. 

2.  1  mu.  17,     Barnes,  466. 

i^  New  trial  is  never  granted  on  penal  statute,  if  verdict  for  defendant,  if  no  misb^ 

'        baviom-  appears  in  him.     Mattison  v.  AJlanson,  M.  19  G.  2.     Str.  1238. 

After  a  Verdict  for  defendant  in  a  penal  action,  a  new  trial  shall  never  be  granted. 
3Wil8.  69. 

In  a  penal  action,  where  the  jury  having  had  the  case  fairiy  stated  to  them,  find  a 
verdict  lor  the  defendant,  however  mistaken,  the  court  wilt  not  grant  a  new  trial 
Secus,  where  they  have  been  misdirected.     4  T.  R.  733.  5  T.  R.  19. 
i  A  verdict  for  the  defendant  in  a  penal  action  will  not  be  set  aside  becai^tse  against 

^        evidence.     10  East,  268. 

It  may  be  granted  on  an  information  of  seizure  for  fraudulent  exportation,  where 
venfict  is  (or  defendant,  where  nothing  is  forfeited  but  tlie  goods.  Robinson  v.  Le- 
queSjT.  1728.     Bunb.  253. 

If  noaster  hriiH;s  trespass  vi  el  m-mis  for  taking  his  apprentices,  and  it  appears 
that  the  apprentices  being  imprisoned  by  their  master  in  a  lock-up-  house  of  A.  and 
fearing  to  be  sold  to  Guinea,  complain  to  q!iarter-sessions,  who  discharge  tliem  ; 
and  W.  a  sea  lieutenant  agrees  with  them  to  sen*e,  gives  A.  money  to  keep  them 
thai  night,  and  next  morning  sends  press-ganjg;  with  a  note  to  A.  to  deliver  them, 
which  he  does,  taking  a  receipt ;  and  on  trial  all  the  defendants  (the  justices  and 
W.)  are  ioundnot  guilty.;  although  W.  oucht  to  have  been  found  guilty  on  the  evi- 

.  f*226J 
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denco;  vet  as  he  appeared  to  act  with  good  intenticm,  the  court  wiH  not  ff^aA  new 
trial.     Keavely  v.  Mainwaring,  H,  2  G.  3,     3  B.  M,  1306. 

In  an  action  for  a  malicious  prosecutioui  the  couit  nfiised  to  set  aside  a  veidiel 
for  the  defendant,  though  against  evidence.     Cowp.  37. 

Nor  after  an  indictment  for  a  capital  offence.    Vide  supra. 

Or  for  perjury,  though  the  witnesses  were  absent  by  practice.     1  Sid • 

149, 1 63. 
Or  in  quo  warranto^  where  the  defendant  is  acquitted.     Dub.  2  Mad. 

Ca.  207. 

If  on  information  quo  warranto^  where  there  are  many  issues,  the  juiy  find  a 
general  veidict  for  the  king,  and  the  judge  reports  that  two  of  the  issues  were  foopA 
against  evidence,  a  new  Uial  shall  be  granted ;  there  should  be  a  separate  verdid 
upon  each  issue.     Bex  v.  Cockerell,  T.  11  &  12  6. 2.  Andr.  260. 

On  an  information  in  the  nature  of  quo  toammto^  verdict  for  defendant,  the  judge 
Cfllttfied  it  was  against  evidence.  Motion  for  new  trial ;  but  the  12  judges  equally 
divided,  and  no  new  trial  could  be  granted.     Rex  v.  Bennet,  T.  4  G.     Str.  lOU 

In  quo  tercMTcmio,  to  which  defendant  pleads  an  election  under  the  nomim^ons 
of  B.  and  A.  bailiffs,  it  is  no  cause  for  a  new  trial,  that  the  judge  directed  a  judg- 
ment of  ouster  in  quo  tomranio  against  B.  and  A.  for  acting  as  bailiffs  ;  especially 
if  judgment  of  ouatet*  must  have  l>een  judgment  of  ouster  against  f^Jdefendantt 
though  this  issue  had  not  been  against  him.  Bex  v.  Hebden,  P.  12  G.  2.  '  Andr. 
388. 

A  new  trial  will  be  granted  in  an  information  in  nature  of  quo  wmrratUOy  after  ver- 
dict for  prosecutor.     4  Burr.  2135. 

An  information  in  the  nature  of  quo  toarranfo,  is  now  considered  merely  a  civil 
proceeding ;  therefore  a  new  trial  therein  may  be  granted  after  verdict  for  the  de- 
fendant.    2  T.  R.  484. 

•^  In  an  information,  in  nature  of  a  ^tio  ioarranto^  charging  the  defendant  with 
havmg  usurped  the  franchises  of  an  office,  a  new  trial  ought  not  to  be  grantad,  for 
a  misdirection,  where  it  appeared,  that  the  term  of  the  offi^  had  expired,  and  a  new 
annual  election  of  officers  had  been  made.     State  «.  Tudor,  5  Day,  329*  y 

It  shall  not  be  in  an  inferior  court.     Sal.  650. 

An  inferior  court  cannot  grant  a  new  trial.     Doug.  380. 

Nor  shall  be  for  want  of  notice,  if  (he  defendant  made  a  defence.  Sal* 
G46. 

PTor  shall  he,  where  the  verdict  is  with  the  right,     Sal.  644.  646.  647. 

Verdict  shall  not  be  set  aside  for  smallness  of  damages,  though  it  may  fer  exces- 
sive  damages.  Hayward  v.  Newton,  M.  6  G.  2.  Str.  940.  Barker  v.  I>ixie,  T* 
9  G.  2^     Str.  1051.     B.  R.  H.  279.     Barnes,  446. 

But  inquisition  was  set  aside,  and  new  inquiry  granted,  for  smallness  of  damages. 
Tutton  V.  Andrews,  T.  14  ^  15  G.  2.     Barnes,  448. 

And  in  such  case  it  may  be  granted,  though  a  special  verdict  has  been  signed  by 
the  counsel  on  both  sides.     Namink  v.  Farwell,  M.  1719.    Bunb.  51. 

If  the  demand  is  certain,  court  will  set  aside  damages  if  too  sipall,  not  where  un- 
certain.    Barnes,  455. 

The  court  will  not  grant  new  trial  for  excessive  damages,  where  they  depend  on 
circumstances  solely  under  the  cognizance  of  a  jury,  and  fit  for  their  decision  ;  as 
for  criminal  conversation  with  plaintiff's  wife.  WiUbrd  v.  Berkeley,  T.  31  G.  2.  1 
B.  M.  609. 

N.  B.  This  rule  is  not  here  extended  to  torts  in  general,  though  so  quoted  by 
Lord  Camden,  in  Beardmore  v.  Carrington,  2  Wils.  244. 

New  trial  was  n^ver  granted  for  excessive  damages  in  torts,  yet  it  might,  if  da- 
mages such  as  all  mankind  would  exclaim  at,  at  first  blush.  D.  per  *Lord  Camden^ 
Huckle  V.  Money,  M.  4  G.  3.  Beardmore  v.  Carrington,  P.  4  G.  3.  2  Wik. 
^5.  244. 

The  court  will  not  even  grant  a  rule  t«  shew  cause  for  new  trial  for  excessive 
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dtunages,  if  die  judge  who  tiied  it  says,  though  "h*  thinks  the  damages  too  Ijirge,  yet 
he  is  not  dissatisfied  with  the  verdict ;  as  200/.  for  custom-house  officers  searching 
for  probftited  goods,  and  indmg  none,  but  doing  no  damage.  Redshaw  v.  Brooke. 
P.  9G.  3.    2  Wils.  405.  ^^  ' 

Though  judge  certifies  damages  exeesshe,  yet  if  court  tliink  otherwise  they  will 
oat  giant  new  triid.  Thus,  on  action  for  very  malicious  prosecution  on  which 
pkintifi'had  been  imprisoned  and  tried  for  felony,  Page  J.  certified  50/.  damages  ex* 
oesdve,  but  the  court  thought  not.     Bamea,  436. 

^  In  actions  of  slander,  libel,  &c.  the  court  will  not  grant  a  new  trial,  on  &» 
ground  of  ezcessiye  damages,  unless  the  amount  be  so  enormous,  as  manifestly  to 
shew,  that  the  jury  must  have  been  actuated  by  passion,  partiality,  prejudice,  or  cox^ 
niption.  Golenumo.  Southwick,  9  Johns.  Rep.  45.  Southwicko.  Stevens,  10  Johna. 
Rep.  443.  But  vide  M'Connel  v,  Hampton,  12  Johns.  Rep.  234.  cont.ut9emb.  Coffin 
V.  Coffin^  4  Mass.  Rep.  41.  Cowper&iwaite  v.  Jones,  2  DalL  55.  Sommer  o.  WiU| 
4  Seig.  &  Rawle,  19.  M'Rea  v.  Woods,  2  Wash.  80.  Neal  v.  L^wis,  2  Bay,  Mi.  * 
CbanoelkNr  v.  Yaughn,  2  Bay,  416.  ^ 

In  trespass,  not  guilty  to  part,  and  justification  to  part,  merits  on  justification  for 
pkiatifi*,  and  damages  ;  on  not  guilty,  no  evidence ;  general  verdict  not  set  aside. 
Mines,  154. 

On  two  issues,  general  verdict,  right  as  to  one,  contrary  to  evidence  on  the  odier, 
cannot  be  severed,  nor  new  trial  graifted.     Barnes,  436. 

If  tide  is  in  dispute,  and  verdict  for  defendant,  no  new  trial  unless  revenue  con- 
aeraed.    Barnes,  440. 

If  there  is  evidence  on  both  sides,  it  cannot  be  called  a  verdict  against  evidence ; 
and  there  shall  not  be  new  trial,  though  the  jury  found  against  the  party  with  whom 
the  judge  thinks  the  weight  of  evidence  lies,  or  for  whom  he  sums  up.  Ashley  v. 
Ashley,  Smith  v.  Hu^ns,  M.  H  G.  2.  Str.  1142.  Anon.  T.  16  6  2.  1  Wils. 
SS.  ^  Tide  Ward  v.  Center,'  3  Johns.  Rep.  271.  Hammond  v.  Wadhams,  5 
Mass.  Rep.  353.  V 

In  debt  on  bond,  conditioned  to  pay  to  a  third  person  A.,  if  on  trial  there  is  evi- 
dence that  A.  declared  there  was  noUiing  due  to  hiui,  there  shall  net  be  a  r*]new 
trial  on  affidavit  of  A.  that  he  looked  on  defendant  a^  indebted  to  plaintiff  the  obli- 
gee ;  for  A.  is  the  real  plaintiff,  and  his  declaration  good  evidence.  Hanson  v. 
laiker,  H.  23  G.  2.     1  Wils.  257. 

Two  hundred  pounds  damages  for  a  blow  in  the  face,  to  plaintiff  who  called  de- 
fendant scoundrel  for  detaining  his  turtle ;  not  excessive,  and  now  trial  lefusedr 
Grey  V.  Sir  Alexander  Grant,  T.  4  G.  3.     2  Wils.  252. 

A  militia  colonel  orders  an  innocent  soldier  twenty  lashes,  out  of  spite  to  the  ma^- 
jor,  who  had  given  him  a  furlough  ;  the  court  will  not  order  new  trial,  becauije  150f. 
is  given  for  damages,  though  the  man  was  scarcely  hurt.  Benson  v.  Frederick^  EL 
i  G.  3.     3  B.  M.  1845. 

After  a  foil  trial  by  a  competent  jury,  if  no  fresh  light  can  be  thrown  in,  a  new 
trial  shaH  not  be  granted.     1  Blk.  418. 

A  new  trial  will  not  be  granted  where  the  court  see  that  tlie  issue  of  the  second 
trial  will  be  similar  to  that  of  the  first.     2  T.  R.  275. 

Where  a  verdict  is  consonant  to  equity,  a  new  trial  will  not  be  granted,  unless  on 
« legal  objection  ;  not,  therefore,  on  the  ground  that  .the  facts  proved  did  not  suffi- 
ciently warrant  the  inference  drawn  by  the  jury.     4  T.  R.  459. 

In  trespass  the  defendant  prescribed  for  a  way  over  the  close  in  which,  &c.^  and 
mistook  the  terminus  a  quo  in  his  plea ;  there  was  a  verdict  for  the  defendant ;  new 
dial  refiised,  the  merits  having  been  tried.     3  Wils.  272. 

In  case,  for  maliciously  suing  and  arresting  plaintifi*  in  an  inferior  court,  which 
had  not  jurisdiction,  and  verdict  for  plaintiff,  there  shall  not  be  new  trial,  though  the 
declaration  is  faulty,  in  not  alleging  that  defendant  knew  that  the  court  had  not  juris- 
diction.    Gostin  V.  Wilcock,  P.  6  G.  3.     2  Wils.  302. 
Nor  after  an  interlocutory  judgment.     Mod.  Ca.  264. 

[-228] 


232  PLEADER. 

Ne^y  trial  cannot  be  granted  on  the  crown  side,  after  signing  interlocutory  ju^^ 
ment.  *  Rex  v.  Armstrong,  M.  12  G.  2.     Str.  1102. 

If  the  plaintiff  is  nonsuited,  and  the  nonsuit  recorded,  there  cannot  be  a  new 
trial,  for  the  plaintiff  is  out  of  court,  Serle  v.  Ld.  Barrington,-  M.  11  G.  2  Ld. 
Raym.  1370. 

Nor  usually  in  an  aclion  for  words,     Sal.  644. 

Yet  it  is  sard,  in  dn  action  for  words,  (Lord  Gower  v.  Heath,  T.  13  G.  2. 
Barnes,  445.)  that  for  excessive  damages  verdicts  have  been  frequently  set  aside. 
In  Redshaw  v.  Srdoke,  P.  9  G.  3.  2  Wils.  405.  it  was  not  argued  nor  denied  on 
this  ground,  but  because  Wilmot,  C.  J.  was  not  dissatisfied  with  the  verdict.  The 
same  doctrine  is  assorted  in  Wilford  v.  Berkeley,  T.  31  G.  2.  1  B.  M.  609.,  and 
in  Benson  v.  Frederick,  H.  6  G.  3.  3  B.  M.  1845.  where  Aston,  J.  cites  Wood  v. 
Gunston,  Stylo,  466.  So  also,  m  Grey  v.  Grant,  T.  4  G.  3.  2  Wils.  252.  So, 
Anon.  M.  7  G.  2.  Barnes,  436.  Chisvers  v.  Lambert,  M.  8  G.  2.  Barnes,  22^. 
Yate  v.  Swaine,  M.  15  G.  2.  Barnes,  233.  where  inquiry  set  aside  for  excessive 
damages,  viz.  250/.  for  26  days  false  imprisonment.  It  is  said  percuriamy  in  Beard- 
more  V.  Carrington,  that  the  court  may  assess  damages  themselves  without  writ  of 
inquiry.  Q.  Can  they  do  it  in  trespass,  trespass  in  the  case  where  defendant  pleads 
not  guilty,  or  in  any  case  where  the  demand  is  not  certain  on  the  record!  Yide  in-' 
ira,  Z  1. 

If  the  jury  find  that  words  directly  charging  the  plaintiff  with  being  a  murderer, 
and  having  murdered  his  brother^  were  spoken  by  the  defendant,  but  not  maliciously, 
on  which  a  verdict  be  recorded  for  the  defendant,  the  court  will  not  gi*ant  a  new  trial, 
en  the  ground  that  it  was  a  verdict  against  evidence,  although  it  had  been  proved  on 
the  trial  that  the  words  were  spoken  in  anger,  and  it  appeared  that  the  plaintiff  had 
accidentally  been  the  cause  of  his  brother's  death.     2  Price,  282. 

[*]0r  ejectment.     Sal.  648. 

If  plaintiff  in  ejectment  moves'  against  the  casual  ejector  on  the  stat.  4  G.  2.  c. 
28.  that  there  is  half  a  year's  rent  due,  and  no  distress,  and  at  the  trial  deserts  that, 
and  sets  up  another  title;  yet  if  defendant  makes  defence,  there  shall  be  no  new 
ftial.     Kempton  v.  Cross,  P.  8  G.  2.     B.  R.  H.  108. 

A  new  trial  may  be  granted  in  ejectment.     4  Burr.  2224.     I  Blk.  34$. 

Nor  after  a  motion  in  arrest  of  judgment.     Sal.  647. 

Or  a  trial  at  bar.     R.  Sal.  650.  643.     2  Jon.  225.     Carlh.  507. 

Aflcr  trial  at  bar,  if  the  evidence  is  doubtful,  a  new  trial  shall  not  be  granted. 
Smith  v.  Parkhurst,  H.  12  G.  2.     Andr.  315.  Str.  1105. 

Iscw  trial  shall  not  be  granted  afler  trial  at  bar  in  ejectment,  unless  justice  is 
■ot  otherwbe  to  be  attained.  Smith  v.  Parkhurst,  H.  12  G.  2.  Str.  1105.  Andr. 
315. 

On  a  trial  at  bar  on  a  traverse  to  the  return  of  a  mandamtM,  a  new  trial  at  bar 
may  be  granted  if  the  verdict  was  against  evidence.  Musgrave  v.  Nevinson,  P. 
10  G.  2  Ld.  Raym.  1358.  Str.  584.  Smith  v.  Parkhurst,  PL  12  G.  2.  Str. 
1105. 

Motion  for  new  trial  must  bo  within  the  first  four  days  of  term.     Barnes,  446. 

The  court  will,  under  particular  circumstances,  permit  a  motion  for  a  new  trial  to 
be  made,  though  the  four  days  be  elapsed.     1  Blk.  664. 

The  court  will  grant  a  new  trial  under  particular  circumstances,  afler  the  four 
days  are  elapsed,  Doug.  171. ;  and  at  any  time  before  judgment.     Doug.  797. 

The  rule,  confining  a  motion  for  a  new  trial  to  the  four  first  days  of  the  term,  i^- 
plies  as  well  to  criminal  as  civil  cases  ;  but  if  in  the  course  of  an  address  in  miti- 
gation of  punishment  or  otherwise,  it  appear  that  justice  has  not  been  done,  the 

court  will  of  themselves  ijoterpose,  and  grant  a  new  trial.     5  T.  R.  432.     I  £ast. 
143. 

Two  days  notice  to  be  given  of  motion  for  new  trial.  C.  B.  ftlich.  53  »•  8» 
4  Taunt.  721. 

No  motion  for  a  new  trial,  unless  the  court  is  certified  that  tlie  judire  has  had  dud 
•otice.     6  Taunt.  86. 
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The  eertKicate  of  the  judge  reportini;  the  matter  of  fact,  as  appearing  before  him 
it  the  trial,  is  conclusive.     Rex  v.  Poole,  P.  7  G.  2.     B.  R.  IX.  2^. 

The  court  will  not,  on  a  motion  for  a  now  trial,  h?;ir  t'lo  a.Ti  lavit  of  any  fact* 
which  might  have  bean  bro-ig'it  forwarJ  at   nisiprius.      1  Price,  1 13. 

Where  there  is  a  doubt  upon  the  J'iJl^'.'s  report  aj  to  w  lat  passed  at  the  time  of 
bringing  in  the  verdict,  the  affidavit   of  j'lrora  or  bye-.st:indors   may  be  received 
upon  a  motion  for  a  new  trial,  or  to  roctify  a  mistak  j  in  the  minLito:^.     5  Burr. 
2667. 

A  motion  for  a  new  trial  must  be  discuss^;*!  on  t!r;  lino  taken  by  the  lead* 
ing  counsel  at  the  trial,  though  contrary  to  tUo  opiui  ):i  of  tiie  jimior.  4  Taunt. 
779. 

If  no  one  appear  to  shew  cause  ajjainst  a  rulo  w'si  for  a  new  trial,  on  the  po- 
temptory  order  day,  the  rule  will  bo  madii  absolnlo.     1  Price,  312. 

On  moving  for  a  new  trial  in  a  criminal  case,  all  canvictc  J  mast  bo  present  ii» 
court.     11  East,  307. 

New  trial  shall  not  be  granted,  becaiiso  of  variance  botwseii  papor-book,  and  the 
record,  the  record  being  right.     Barnoi,  475. 

It  shall  not  be  granted  for  varianoo  between  t!ie  paoer-booU,  in  which  plainti^ia 
called  James,  and  the  record,  in  w'lieh  he  is  riu'iilv  rail  nl  Joiin  ;  or  bccan.^e  the 
word  not  Is  omitted  in  not  regarding  iiis  pro.aises.  Matliar  v.  Briiiker,  P.  4  G.  3.  2 
Wils.  243. 

[*]Iftljie  merits  have  not  been  trio  J,  court  will  grant  m'.v  trial  for  variance  be- 
tween issuB  delivered  and  record,  though  not  material.     Rarnes,  15  i. 

BeieodaDt  pleads  four  pleas,  pluintiif  joins  issue  on  t-iro?,  ta'cin^  no  notice  of 
foorth,  and  verdict  for  him,  he  shall  reply  issna>ly  or  d>ni  ir ;  if  h3  replies,  new 
trial ;  if  he  demurs,  proceedings  stayed  till  argum-Mit.      IJarnes,  465. 

If  deleDdant  pleads  in  abatement,  to  wlildi  plaintiiT  dem  irs,  aiid  judgment  of 
respcmdeaa  ouster,  then  he  pleads  nil  debet,  and  the  ploa-roll  contains  nothing  but 
the  declaration  and  m7  deW,  the  plea  in  abatcnuntn  >t  h  ivin:;  l^oen  doacrted,  or 
judgment  entered  on  it,  this  irregularity  is  cured  by  ihifon  lant's  having  accepted 
and  paid  for  the  issue,  and  the  court  will  not  grant  new  trial.  Combo  v.  Pitt,  P,  6 
G.  3.     3  B.  M.  1682. 

An  objection  to  the  competency  of  a  witness  must  be  male  at  i\vj  trial,  and  a 
new  iriai  wVU  not  be  granted,  because  it  has  since  been  discovered  that  the  witness 
was  interested,  though  that  fact  may  have  some  weight  witii  the  court,  where  th« 
party  shews  that  he  has  merits.     1  x,  R.  717. 

Where  there  is  a  bill  of  exceptions,  a  new  trial  shall  not  be  moved  for  on  the  point 
ef  law  c*ontah)ed  therein.     1  Blk.  929. 

Where  a  plaintiff  refuses,  against  the  opinion  of  the  judge,  to  be  nonsuited,  and 
has  a  verdict,  a  new  trial  shall  be  without  coits.     1  Blk.  670. 

Where  a  plaintiH  submits  to  an  erroneous  nonsuit,  a  new  trial  shall  be  without 
costs.     I  Blk.  670. 

There  is  no  rule  against  giving  costs,  on  a  new  trial  being  granted,  although  the. 
verdict  was  against  the  ©pinion  of  the  judge.     1  Anst.  47. 

\  mle  f«r  a  now  trial,  upon  gronrids  not  opened  at  the  former  trial,  will  be  mado 
aksolute,  only  on  payment  of  cost??.     1  T.  R.  19. 

Where  in  a  rule  for  a  now  trial,  nothing  is  said  xkhout  the  costs  of  the  former,  the 
costs  of  the  first  trial  are  never  allowed  in  king's  bench,  ulthnugh  the  second  trial  ter- 
minate in  favour  of  the  same  party  as  the  lirst.  Doug.  438.  3  T.  R.  607.  6  T.  R* 
71.  131.  144.  8T.  R.  619.  I  Kast,  ill.  10  East,  416. 
•  Where  a  case  reserved,  is  sent  down  to  be  restated,  the  party  succeeding  at  the 
accond  trial  is  notontllled  to  tlie  coUs  of  the  Mr^t.     6  T.  R.  71. 

Where  a  case  reserved  is  sent  down  to  be  rest-ue<l,  and  the  defendant  without 
going  to  trial,  gives  a  cognovit,  the  plaintiif  is  entilisd  to  tiie  costs  of  tlie  first  trial* 
6  T.  R.  144. 

Where,  upon  setting  aside  a  nonsuit,  the  costs  are  directed  to  abide   the  event, 
altliough  the  plaintiif  suacccd  on  the  second  trial,  he  is. not  entitled  to  the  costs  of 
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fhe  first,  nor  IS  the  defendant.  But,  in  case  vhere  the  costs  are  directed  to  MSm 
tiie  event,  the  same  party  succeeds  on  both  trials,  he  is  entitled  to  the  costs  of  both» 
8  T.R.619.     2N.  R.  3S2. 

in  tue  ( '.B.  where  a  cause  has  been  twice  tried,  and  the  same  l>artj  who  suc- 
ceeded on  the  first  trial  gains  a  verdict  also  upon  the  second,  hfe  is  allowed  fha 
costs  of  both  trials,  although  the  mle  for  the  second  trial  be  silent  as  to  the  costs  of 
the  first  But  where  the  first  verdict  is  for  the  plaintiff,  ^d  the  second  for  tho 
defendant  or  e  corwef*8o,  there  the  party  ultimately  succeeding  has  not  the  costs  of 
the  first  trial,  even  though  the  rule  direct  that  the  costs  of  the  former  trial  shall 
4ibide  the  event.     1  H.  B.  639.     Id.  641.     2  N.  R.  382. 

Where  upon  a  second  trial,  a  juror  is  withdrawn,  on  the  party  who  obtained  th€ 
verdict  at  the  first  triaf  undiertaking  generally  to  pay  the  other  party  his  eosts ; 
pnch  an  undertaking  extends  eoly  to  the  costs  of  the  second  triaL  1  H.  Bl^ 
689. 

'  Costs  erf*  first  trial  gained  by  the  defendant's  forgery,  refused  to  plaintifi' succeed-* 
mgon  second  trial.     4  Taunt  671.  , 

Where  the  jury  find  an  insufficient  verdict,  upon  which  the  court  can  give  [*lw> 
judgment,  and  a  new  trial  is  granted,  the  party  ultimately  successful  is  not  entiSed 
to  the  costs  of  the  former  tnal.     2  Mars.  475. 

If  a  cause  come  on  for  trial,  and  be  referred,  and  the  ari>itrator's  award  in  fiivonr  of 
the  plaintiff  should  aflerwards  be  set  aside,  so  that  m  consequence  the  cause '  be 
subsequently  tried,  the  plaintiff,  if  he  should  also  succeed  on  that  occasion,  will  be 
allowed  the  costs  of  the  former  trial.     I  Price,  310. 

When  on  discussing  a  rule  nisi  for  a  nonsuit  after  verdict,  for  a  total  loss,  the  court 
determine  that  the  verdict  is  wrong,  but  the  pkuntifi'is  entitled  to  a  return  of  premiani ; 
neither  party  can  claim  the  costs  of  the  roTe.     3  Taiunt  406. 

it  seemsy  where  a  special  case  has  been  reserved,  a  new  trial  has  been  gnateA 
without  previously  setting  aside  the  verdict     Lofift  451. 

Rule  as  to  entering  rules  for  new  trials  which  stand  over  from  one  term  to  another 
ID  ^  peremptory  paper.     K.  B.  Hil.  44  G.  3.     1  Smith,  1 98. 

If  cause  tried  before  judge  of  another  court,  there  must  be  affidavit  of  what  passe# 
on  trial.     Barnes,  447. 

Where  the  court  of  chancery  directs  an  actibn  at  law,  even  in  cases  where  such 
action  couM  not  be  maintained  without  its  direction,  as  where  the  defendant  thereia 
is  a  certificated  bankrupt,  it  does  net  consider  tlie  action  as  tried,  unless  the  court  at 
law  is  satisfied  with  the  verdict.  Until  that  event,  therefore,  such  court  has  feH  do* 
minion  over  the  suit,  and  may  direct  a  new  trial,  ifdissatisfied  with  the  verdict.  4 
M.  &  S.  192. 

A  new  trial,  in  an  issue  out  of  chancery,  must  be  first  moved  for  in  that  court, 
though  the  motion  be  founded  on  an  improper  rejection  of  evidence.     6  Taunt.  444. 

If  verdict  for  plaintiflT,  and  court  divided  on  motion  of  new  trial,  plaintiflTmay  sigR 
judgment     Barnes,  442*  . 

There  shall  not  be  a  new  trial  after  four  years  acqaiescence,  though  judgment  2r 
90t  signed.     Rex  v.  Bill,  M.  8  G.  2.     Str.  996. 

Where  on  tr3ring  a  traverse  on  a  return,  no  damages  are  given,  it  cannot  be  sup- 
plied by  a  writ  of  inquiry,  but  there  must  be  a  venire  facias  de  novo.  Kynaston  r. 
Shrewsbury,  T.  9  G.  2.    Str.  1061.     B.  R.  H.  147. 

A  venire  de  novo  can  onl^  be  awarded  where  the  verdict  is  defective,  so  that  nm 
judffment  can  be  given.     7  T.  R.  43. 

Where  entire  damages  are  assessed  upon  the  whole  declaration,  and  some  counf« 
are  defective,  a  venire  de  novo  will  not  be  awarded,  and  therefore  the  judgment  wiH 
be  arrested.     6  T.  R.  691.     See  Doug.  377.  ^ 

The  successful  parfy  oii  a  venire  de  novo  is  onFv  entitled  to  the  costs  of  the  Fast 
trial.     6  T.  R.  131. 

^  If,  on  making  up  a  special  verdict,^  a  fact  be  omitted  by  mistake,  a  wntW  de 
novo  wiM  be  ordered  to  ascertain  such  fiwt,  unless  the  opposite  party  will  conseift> 
to  amend  the  verdict  by  inserting  ij^.     Watson  v.  D^l^field,  I  Johns.  Rep.  160* 
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.B»,  if  tiheito  b«  two  issues  in  fact,  and  the  verdict  answer  is  eae  rnilj,  a  Min'rt 
4»f»oiNi  win  be  awarded.     Kite's  iieirs  v.  Wilson,  2  Hen.  &  Munf.  268. 

If  the  juiy,  on  a  second  trial,  find  a  Terdict  contraiy  to  the  opinio^  of  the  courts 
OD  t  matter  of  law,  determined  by  the  court,  en  granting  a  new  trial,  a  third  trid 
iriU  be  granted.  Silva  v.  Low,  1  Johns.  Oas.  336.  Tide  Mhehell  t>.  Mitchell,  4 
BioD.  180.  Commissioners  of  Berks  v.  Ross^  3  Binn.  520.  Meore's  Admrs.  v. 
Cherry,  1  Bay,  267. 

But  where  there  has  been  two  verdict  for  plaintiff,  on  a  matter  of  &ct  a  third 
trial  win  be  refused.  Talcot  v.  Commercial  Ins.  Co.  2  Johns.  Rep.  467.  Vide 
Banetlo.  Rc^rs,  7  Mass.  Rep.  301.  Burkart  v.  Bucher,  2  Binn.  467.  KeUe  v. 
irthors,  3  Bian.  26. 

Where  the  verdict  is  uncertain,  a  new  trial  will  be  granted.    Jackson  r.   Malin. 

15  Johns.  Rep.  293.  ^ 

Sometimes,  a  new  trial  will  be  granted  on  the  ground  of  surprise.     As  where^ 

party  lus  reason -to  suspect,  that  the  witnesses  produced  against  him,  have  sworn 

&lsely.    Peterson  «.  fiSeurry,  4  Binn.  481. 

On  a  mere  affidavit  of  merits,  the  court  will  not  set  aside  a  regular  verdict,  and 
Ifrant  a  new  trial.     GallilaBde.  Horrell,  1  Caiaes'  Rep.  154. 

So,  where  a  party  gees  to  trial  on  a  bad  plea,  the  verdict  cannot  be  set  aside^ 
on  the  ground  that  the  judge  admitted  evidence  which  was  not  pertinent  to  the  issa^ 
Meyer  v.  M'Lean,  1  Johns.  Ren.  ^09. 

A  new  trial  will  not  be  granted  for  a  misdirection,  where  the  damages  are  merely 
nominal,  or  so  small  that  the  plaiotiif  would  be  liable  to  pay  costs  to  the  defendant' 
Fleming  v,  Gilbest,  3  Johns.  Rep.  528.  Qunt  v.  Burrell,  5  Johns.  Rep.  137. 
Tide  Brantingham  v.  Fay,  1  Johns.  Caa.  255. 

But  where,  in  an  action  for  a  very  outrageous  assault,  the  jury  gave  only  one 
dollar  damages,  anew  trial  was  gi;anted.     Bacot  c  Keith,  2  Bay,  466. 

A  new  thai  will  not  be  gran^,  in  ejectment,  on  the  ground  that  the  plaintifi* 
gave  evidence  of  an  undivided  moiety  only,  and  a  general  verdict  taken.  Jackson 
f-  Van  Bergen,  1  Johns,  C^.  101. 

In  doubSil  cases,  where  the  questions  are  fairly  submitted  to  (he  Jury,  neyf 
trials  will  not  be  granted.     Woodard  v,.  Paine,   15  Johns.  Rep.  493. 

A  new  trial  will  never  be  granted,  when  the  ground  of  the  application  rests 
upon  the  negligence  of  the  party.  M'Dermott  r.  United  States  J ps.  Cp.  d  Serg. 
&Raw\e,  604. 

A  new  trial  will  not  be  granted  In  certain  cases  where  the  party  has  Snofher  rem<- 
edff ;  as  assumpsit,  for  money  had  and  received,  writ  of  error,  &c.  yet  it  would  hm 
otherwise,  if  the  party  be  remediless.  Fenniman  v.  Tucker,  1 1  Mass.  Rep.  66, 
Hart  r.  Huckins,  5  Mass.  Rep.  260.  Dwyer  v.  Brannon,  6  Mass.  Rep.  839. 
Tearl  c.  Rawdin,  6  Day,  244.  Minor  v.  Mead,  3  Conn.  Rep.  289.  JBeers  r- 
3roome,  4  Conn.  Rep.  247. 

So,  an  act  of  the  judge,  relating  to  any  matter  entirely  within  his  discretion,  U 
moft  a  ground  for  a  new  trial.     Alexander  e.  Byron,  2  Johns.  Cas..,  318. 

But,  it  seems,  that  in  certain  ca9e3,  an  erroneous  exercise  of  discretionary  pow«! 
er,  may  lay  the  foundation  for  a  new  trial.  Mercer  v.>  Sayre,  7  Johns,  Rep. 
306. 

If  before  verdict,  a  party  discover,  that  one  of  the  jurors  had  made  up  his  mind 
i^ainst  him,  the  matter  must  be  immediately  represented  to  the  court ;  and  if  the 
partj  choose  to  run  tlie  hazzard  of  a  verdict,  he  cannot  afterwards  move  for  a  new 
trial.     M'Corklev.  Binns,  5Binn.  310. 

And,  generally,  a  new  trial  will  not  be  granted  on  a  point  of  law  not  made  0 
ibe  trial.     Peters  v.  PhoBnix  Ins.  Co,  3  Serg.  ik,  Rawle,  25.  ^ 

(R  18.)  When  there  shall  be  a  repleader. 

irao  issue  is  misjoined,  or  joined  on  an  immaterial  point,  kc„  when  it  Is 
mot  aided  by  the  at.  3^  H.  8.  a  repleader  sliall  be  awarded.     CVo.  EL  983' 
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R.  I  Lev,  SS.     2  Mod.  137.  140.      {  Vide  Stafford  v.  The  MayoF,  &c.  oi 
Albanj,  6  Johns.  Rep.  1 .  } 

As,  if  plaintiff  declares  on  a  lease  lo  A.  which  he  says  is  come  by  assignment 
to  defendant,  and  he  pleads  that  A.  did  not  assign  to  him,  and  issue  is  joined,  there 
shall  be  a  repleader;  for  it  is  an  immaterial  issue.  £nys  v.  Mohun,  M.  3  G,l» 
Sir.  847. 

Or,  if  a  bond  is  conditioned  for  payment  of  money,  on  or  before  6th  of  December, 
and  defendant  pleads  pnyment  on  5th  of  December,  and  plaintiff  replies,  and 
verdict  for  plaintiff,  there  shall  be  a  repleader  ;  for  it  is  an  immaterial  issue.  Tyrock 
V.  Carter,  M.  8  G.  2.     Str.  994. 

But  although  an  issue  is  immaterial,  yet  a  repleader  shall  not  be  granted,  if  the 
cause  can  be  ended  more  expeditiously  ;  as,  if  tlie  plea  be  ill,  or  good  in  form 
though  not  in  fact,  and  amounts  to  confession.  Rex  v.  Phillips,  M.  7  G.  Str* 
394. 

[*]So,  if  the  issue  joined  is  nugatory  and  void,  whereon  the  court  cannot 
give  judgment,  there  shall  be  a  repleader.     R;  Mod.  Ca.  2.     Hard.  331. 

When  the  finding  on  an  issue  docs  not  determine  the  right,  the  court  ou^t  to 
award  repleader,  unless  it  appears  from  the  record  that  no  manner  of  pleading  the 
maUer  could  avail.     Rex  v.  Philips,  P.  30  G.  2.     1  B.  M.  292. 

If  there  is  a  mistake  in  a  plea,  (as,  if  a  mayor  sets  forth  his  being  sworn  in  according 
to  the  charter,  when  in  fact  he  was  sworn  in  on  a  mandamuSj  according  to  11  G.  1. 
0,  4.)  and  several  issues  taken  by  the  replication  to  one  entire  defence,  all  which  are 
found  against  defendant,  as  he  could  not  give  in  evidence  the  true  and  proper  manner 
of  his  beiivg  sworn  in,  on  this  plea ;  the  court  may  order  the  whole  verdict  to  be  set 
^ide,  with  costs,  and  liberty  to  amend  the  plea.     Ibid. 

So,  if  the  issue  is  concluded  lo  the  count ly,  where  it  slu>uld  be  to  the 
record,  &c.  or  e  contra.  R.  I  Leo.  90.  \  Vide  Stafford  r.  The  Mayor, 
i&c,  of  Albany,  G  Johns.  Rtp.  1.  \ 

There  shall  be  a  repleader  of  a  bar,  replication,  or  rejoinder,  which  is 
bad  ;  for  at  the  first  defect  the  repleader  btt^ins.  Ray.  458.  (Vide  Cowp. 
510.)  o  ^  V  r 

By  the  common  law,  if  an  immaterial  issue  was  joined^  the  court  might 
award  a  repleader  before  trial.     Mod.  Ca.  20.    Sal.  579. 

But  will  not  now,  where  the  issue  joined  will  be  aided  by  the  statutes  of 
jeofail.    R.  Mod.  Ca.  3.      Sal.  579. 

Nor,  in  any  case  but  where  complete  justice  may  be  answered.     Cowp.  510. 

So,  there  ^hall  not  he  a  repleader  where  the  trespass  is  confessed,  thougk 
the  issue  was?  imma(erial.      1  Sal.  173. 

And  there  may  be  a  repleader  afler  a  verdict.  Cro.  EI.  883.     Hard.  331  • 

But  it  is  doubted  whetlier  a  repleader  ought  to  be  granted  when  the  issue  is 
round  agamst  the  party  tendering  it.     Doug.  3i>6. 

But  t'oi.eraljy  (here  shall  be  no  repieader  upon  a  demurrer.  1  Leo.  79. 
without  the  consent  of  the  parlies.  Per  two  J.  Rol.  371.  Mo.  461.  Acr. 
Mo.  867.  Latch,  147.  Adm.  2  Lev.  115.  Conl.  allowed,  3  Lev.  440. 
Per  Powel,  Mod.  Ca.  102.     R.  Sav.  80.  2  Bui.  3?. 

Yet,  if  there  be  a  bad   bar,  and  a   bad   replication,   a  repleader  may    be 
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liter  MMpMrt  is  tekea  by  default  defendant  caoQOt  be  received  to  make  sug* 
geation  on  the  roll ;  for  afler  default  there  can  be  no  repleader.  Brampton  y* 
CiBbb,  H.  3  6.     Str.  46. 

In  debt  on  bond,  if  defendant  pleads  pajmnent  before  the  daj  under  a  act-* 
Iketj  there  shall  not  be  a  repleader.     Cowne  v.  Bany,  M .  7  6.  2.     Str.  954. 

There  shall  be  no  repleader  where  defendant  pleads  payment  and  acceptance  [*]!» 
satiBiaction  of  debt  on  bond,  and  plaintiff  takes  issue  on  the  acceptance.     Ilack- 
9haw  y.  Ra^idings,  H.  8  6.     Str.  23. 

If  issue  be  joined  in  Chancery,  and  the  record  sent  into  B.  R.  to  be  tried, 
for  a  defect  in  the  venire  facias  j  a  repleader  shall  be  awarded  in  B.  R.  and 
not  in  Chancery ;  for  the  record  being  in  B.  R.  can  never  be  remanded.  R. 
1  Rol.  287. 

So,  anciently  a  repleader  was  awarded  upon  a  writ  of  error ;  but  this  is  now 
obsolete.     Per  Hale,  2  Sand. '319.     2  Lev.  1 2. 

If  a  repleader  be  awarded  or  denied,  when  it  should  not  be,  it  will  be  error. 
R.  Mod.  Ca.  2.     Sal.  579. 

If   a  repleader   is   awarded,   the    judgment    is    quod    replacitent,   and 
the  fresh  pleading  begins  where  the  first  defect  was.     R.  Mod.   Ca.  2. 
Sal.  579. 
There  shall  beAO  costs  on  a  repleader.     Ibid. 

\  A  repleader  ought  not  to  be  awarded,  though  (he  issue  be  immaterial,  if 
it  appear  from  the  record  that  if  the  plea  had  been  properly  pleaded,  the  de- 
cisioaof  the  issue  must  have  been  the  $ame.  Henderson  v.  Foote,  3  Call, 
248. 

So,  ID  a  writ  of  right,  after  verdict,  if  no  issue  be  joined,  a  repleader  will 
be  awarded.  •  Taylors  v.  Huston,  2  Hen.  &  Munf.  ICI. 

So,  in  case  for  slander:  As  where  the  defendant  pleaded  the  word  <' jus- 
ti6cation^'  only,  and  a  general  replication,  and  verdict  for  the  defendant,  a 
repleader  was  awarded  :  but  a  verdict  for  plaintiff  would  not  be  set  aside, 
it  being  a  rule  that  a  repleader  is  not  granfable  to  the  party  who  is  guilty  of 
the  first  fault  in  pleading.  Kirtlcy  v.  Deck,  3  Hen.  &  Munf.  388.  Vide? 
Kernj.Dixon,  2Call,  379. 

So,  if  the  defendant  be  sued  as  heir  and  devisee,  and  plead,  ^'  that  he 
hath  no  assets  by  descent  4''  on  which  the  plaintiff  takes  issue,  and  verdict 
for  ^he  defeodant,  a  repleader  will  be  awarded.  Baird  &  Co.  v.  Mattox,  1 
Call,  237.  } 

(S)  VERDICT. 

(S  1.)  General. 

A  verdict  is  general  or  special.     Co.  Lit.  226.  b. 

A  general  verdict  is,  when  the  jury  find  the  point  in  issiic  generally  :  as, 
ni  assise  on  nid  tort,  nul  disseisin,  that  the  tenant  rfiV^emrx^  or  non  disseisi- 
vit.    Co.  Lit.  226.  b. 
Jflhe  piaintiif  is  nonsuited,  and  the  jury  find  damages;  as,  in  replevin  ; 
\        iXis  DO  verdict,  but  only  an  inquest  of  office.     R.  Cro.  El.  412i 

^  (S  2.)  SpeciaL 

A  special  verdict  is,  when  the  jury  find  the  special  matter,  and  thereupon 
pray  the  discretion  of  the  court.     Co.  Lit.  226.  b.    . 

On  a  point  reserved  for  opinion  of  court,  the  verdict  must  always  be  for  plaintiff. 
Bamesi  455. 

nde  Bh««ld  be,  if  the  opinion  of  the  court  is  for  plaintiff,  that  the  'poeiea  b# 
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delivered  to  him ;  if  fbr  defendant,  that  verdict  be  ent^ved  fer  him  ^«  iMmiujwmiv^ 
ttim.     Barnes,  451. 

A  special  verdict  may  be  found  in  all  cases,  as  well  upon  indictments  and 
iapppeals  as  npon  commons*     Co.  Lit.  337.  a.     R.  9  Co.  13,  14.  Doirmant 

In  all  actions,  real,  personal,  ormixt.     R.  9  Co.  13,  14. 

On  all  issues  joined  between  the  king  and  the  subject,  as  well  as  befweeft 
party  and  party.     Ibid. 

And  upon  any  issue  joined  on  a  special  matter,  or  point  collateral,  as  well  aa' 
on  the  general  issue.  R.  cont.  Dy.  284.  a.  R.  ace.  per  all  the  J.  in  Br 
R.  and  the  opinion  in  Dyer  denied.  9  Co.  14.  Dowman.  Cont.  3  Leo. 
48.     R.  ace.  Mo.  858. 

So,  by  consent  a  special  verdict  may  be  determined  by  the  court,  without 
being  filed  upon  record.     Mo.  7^4. 

But  if  the  jury  find  a  special  matter  not  pertinent  to  the  point  in  issue, 
the  court  may  disallow  the  verdict,  and  the  case  must  be  understood  to  be 
stich  in  the  books,  where  the  court  disallows  a  special  verdict.     9  Co.  14.  a. 

PJAs  in  trespass  for  a  thing  transitory  in  A.  if  the  defendant  is  found  not 
guilty  in  A. ;  for  the  jury  ought  to  say  not  guilty  generally,  or  find  the  spe- 
cial matter.     2  Rol.  694. 1. -25. 

In  a  case  for  the  opinion  of  the  court,  the  facta  proved  at  the  trial  ought  to  ba 
stated,  and  not  the  evidence  of  the  facts  only,  3  T.  R.  198. ;  thus,  in  trespass  on  a 
oopyhold,  it  is  not  enough  to  state  that  admission  of  plaintiff  was  proved,  but  most 
state  that  plaintiff  had  title  or  possession.  *  Palm^  v.  Johnson,  P.  3  G.  3.  2 
Wils.  163. 

^  It  is  not  improper  for  the  jury,  in  a  special  verdict,  to  state  matter  merely  for* 
mal,  and  which  was  not  controverted  at  the  trial.  Sleght  9.  Hartshome,  1  Jfchaa. 
Rep.  149. 

In  a  (fecial  verdict,  the  jury  ought  not  to  find  the  evidence  and  submit  to  the 
court  whether  certain  facts  are  inferrable  from  it,  but  they  must  find  the  facts  ezpli^ 
citly,  and  submit  the  questions  of  law  arising  therefrom.  Henderson  v.  Aliens,  1 
Hen.  &  Munf  235.  >* 

(S3.)  Privy. 

A  verdict  shall  be  given  in  court.     Co.  Lit.  327.  b. 
,  Or,  may  be  given  privately  before  the  judge  in  all  cases,  except  in  crionj- 
i^Vones,  which  affect  life  or  member.     Ibid. 

But  in  criminal  cases,  which  affect  life  or  member,  a  privy  verdict  shall 
not  be  given.     Co.  Lit.  227.  b.     R.  Ray.  193. 

But  in  other  criminal  cases  it  may.     R.  ibid. 

And  where  a  privy  verdict  is  given,  if  the  judge  or  any  of  the  jury  die 
before  it  is  afiirmed,  it  is  not  good.     R.  Mo.  33. 

The  jury  may  vary  from  the  privy  verdict,  before  it  is  affirmed  in  court. 
Co.  Lit.  227.  b.     R.  Mo.  33.     R.  Dy.  209.  a. 

So  they  may  vary  from  the  first  tender  of  their  verdict  in  court,  before  it 
M  recorded.     Co.  Lit.  227.  b. 

But  after  the  verdict  is  recorded,  they  cannot  go  from  it.     Ibid. 

So,  after  a  verdict  in  writing  delivered  to  the  sheriff  on  an  extent,  it  can- 
aot  be  altered,  except  in  form.     2  RoL  71 2. 1.  45. 

# 

(S  4.)  What  things  a  verdict  may  find. — Matter  of  record. 

The  jury  may  find  by  their  verdict  all  things  given  in  evidence,  material 
to  the  issue,  if  it  be  not  contrary  to  the  reoord  or  the  admission  of  the  pi^r- 
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As,  ihef  may  find  matfep  oPrecord,  giyen  in  evidence :  as^  letters  paten^ 
ttatotes,  jadgmenta,  iic.     Hob.  227. 

A  fine  or  common  recovery.     2  RoL  69  K  I.  33. 

A  record  of  an  attainder  produced  sub  pede  sigillu    S  Rol.  691  •  I.  20. 

SOj  any  record  regularly  proved.     Cont.  2  Rol.  691. 1.  20.     Hob.  227. 

So,  matters  upon  record  in  a  spiritual  court ;  as,  a  divorce,  &c.  9  Rol» 
691. 1.  25. 

(S  5.)  An  estoppdl. 

So,  the  jury  may  find  matter  of  estoppel,  and  though  it  is  not  pleaded  and 
nVied  upon,  when  it  is  found  the  court  shall  judge  according  to  law.  Co. 
lit.  227.  a. 

And  therefore,  if  a  man  makes  a  lease  by  indenture  to  A.  of  his  owm 
hkud,  whereby  A.  is  estopped  to  say,  that  it  was  not  demised,  the  jury  may 
find  such  matter,  though  it  be  not  pleaded.  Co.  Lit.  227.  a.  Dub.  Cnn 
£1.  140.     Ow.  96.     R.  4  Co.  53.     R.  Cro.  Car.  110.     Vide  1  Leo.  206. 

{^JAod  the  jory  must  fiad  the  estoppel  under  pain  of  an  attaint.  4  Co. 
53.  b. 

So,  the  jury  may  find  tenure  of  the  king  by  estoppel.  9  Rol.  690. 1«  5« 
7  1L  4.  41. 'a. 

Sq,  thev  may  find  a  bond  to  be  made  before  the  date,  though  the  party  if 
estopped  from  saying  so.     R.  2  Co.  4.  b.     2  Rol.  690. 1.  7.  706. 1.  1 7. 

But  where  the  plaintiff  makes  title  by  estoppel,  or  pleads  and  relies  upon 
the  tstoppel,  the  jury  cannot  find  contrary  to  the  estoppel.  1  Sal.  27$* 
Vide  Estoppel,  (B.— E  10.)  , 

(S  6.)  A  matter  which  bars  or  avoids  an  estate. 

So,  the  jury  may  find  a  collateral  warranty  ;  for  it  bars  a  right.  Ca.  Lif*. 
527,  a.     R.  1 0  Co.  97.  b.     2  Rol.  690. 1.  1 0. 

So,  they  may  find  a  condition  which  defeats  an  estate.  2  Rol.  690*  I.  30* 
35.    Lit.  8.  366. 

Or,  a  release  of  an  estate.  Cont.  per  Shard.  26  Ass.  2.  b..  Ace.  d  RqK 
^U  I  7. 

Or,  a  confirmation,  though  they  are  without  deed. 

^  7.)  The  jury  may  find  a  special  matter,  when  they  canned 

give  a  general  verdict  upon  it. 

So,  they  may  find  a  matter  specially  for  the  plaintiff,  on  which  they  eoM 
Botgire  a  general  verdict  for  him,  without  danger  of  an  attaint :  as  if  a  man 
juitifies  by  a  lease  30  Mar.  habendum  from  Lady-day  before  for  a  year,  and 
the  iasuc  is  upon  the  lease,  and  a  lease  is  proved  of  25  Mar,  habendum  fronl* 
(benceforth  for  a  year,  the  jury  may  find  for  the  defendant  and  not  safely 
for  the  avowant ;  yet  they  may  find  specially,  on  which  the  court  shall  give 
-judgment  for  the  avowant.     R.  Hob.  73.     2  Rol.  690.  1.  45. 

(S  8.)  Or,  give  a  general  verdict,  when  the  special  matter  doe$ 

not  warrant  it. 

So,  the  jury  may  find  a  general  verdict  for  the  plaintifi*,  where  the  special 
matter  found  would  be   against  him:  as,  in  trover,  on   proof  of  a  demand 
and  refusal,  they  may  find  for  the  plaintiiF;  but  if  it  be  found  specially,  it 
Jvill  be   adjudged  no  conversion.      Vide    Action    upon    the    Case  upoa. 
Trover,  (B).      {  YideThoi^ipson  v.  Button,  14  Johns.  Rep.  84.  } 
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On  proof  of  a  voluntary  feofihnent  to  a  eon,  the  jury  may  find  it  fraudulent 
as  to  creditors,  &c.  but  if  it  be  found  specially,  it  will  not  be  judged  so.  R. 
10  Co.  56.  b. 

Yet,  if  the  special  matter  gives  a  violent  presumption  of  a  fact,  it  shall  be 
iidjudged  accordingly  :  as,  if  the  jury  find  that  the  parties  declared  by  a  sob- 
sequent  indenture  that  a  recovery  was  sutTered  to  such  uses,  the  court  will 
adjudge  the  recovery  to  those  uses.     R.  9  Co.  8.  b.     Mo.  19:2. 

So,  if  they  find  a  conveyance  of  one,  who  fled  beyond  sea,  to  trustees  for 
payment  of  his  debts,  and  that  the  residue  should  be  at  his  disposal,  with 
power  of  revocation,  and  that  he'continued  in  possession  [^Jafterwards,  it 
shall  be  adjudged  fraudulent  ns  against  the  king,  though  it  be  not  expressly 
found.     R.  Mo.  1 94. 

(S  9.)  May  find  a  matter  in  another  place  or  county.     When 

the  place  is  only  for  a  venue. 

When  the  matter  of  the  issue  is  alleged  in  any  particular  place  for  con- 
formity to  have  a  venue,  the  jury  may  find  the  thing  done  in  any  other 
place  or  county.  R.  6  Co.  47.  a.  2  Rol.  689.  I.  40.  Vide  post, 
(S  15.) 

As,  if  an  executor  pleads  plene  administravit,  and  the  plaiutifi  replies  as* 
sets  at  A.,  the  jury  ought  to  find  for  the  plaintiff,  if  assets  at  any  place  within 
or  out  of  the  realm  are  proved.     R.  6  Co.  47.    2  Cro.  55. 

So,  if  the  heir  pleads  nothing  by  descent  at  A.,  the  jury  ought  to  find  for 
the  plaintiff,  if  there  are  assets  in  any  other  county  or  place.  Qu.  Dy.  271. 
b.     R.  6  Co.  47.  a.     2  Rol.  689.  1.  16.    R.  2  Cro.  503. 

So,  if  there  be  a  feofiment  with  warranty  by  tenant  in  tail,  in  Jormedan  by 
the  issue  in  Norfolk,  the  jury  may  find  assets  in  any  county.     6  Co.  47.  a • 

If  tender  of  homage  be  alleged  at  D.  it  may  be  found  in  any  other  place. 
2  Rol;  689.  1.  50.     Vide  post,  (S  15.) 

So,  if  the  issue  be  of  a  thing  done  out  of  the  realm,  it  may  be  found  by  a 
jury  of  the  county  where  the  action  is  brought ;  as,  if  the  issue  be,  whether  a 
ship  demurred  at  M.  in  Spain.     R.  6  Co.  47.  b., 

A  replication  to  a  plea  of  ne  unques  accouple,  in  a  writ  of  dower,  allegiog'  a  mar- 
riage in  Scotland,  need  not  state  that  the  marriage  was  had  in  any  place  in  Sogland, 
by  way  of  venue.     Ilderton  v.  Ilderton,  C.  P.  T.  33  Geo.  3.    2  H.  Bl.  145. 

And  in  such  case  the  jury  is  bound  to  find  matter  in  another  county,  under 
pain  of  an  attaint.     Cont.  Bro.  Attaint,  104.     R.  6  Co.  47.  a.  ace. 

(S  10.)  VThen  a  local  thing  is  material,  upon  the  general  i$sue. 

So,  on  every  general  issue,  the  jury  may  find  all  local  things,  material  to 
the  matter  in  question,  though  in  another  county.     R.  6  Co.  47.  a. 

As,  in  action  on  the  st.  32  H.  8.  for  buying  of  titles  in  N.,  where  the 
oargain  was  for  a  title  of  land  in  another  county  ;  upon  the  general  issue, 
the  jury  shall  find  the  value  of  the  land  in  another  county.  R.  2  Rol.  688. 
1.35. 

In  assise,  they  shall  find  death,  &c.  in  another  county.  2  Rol.  689.  I. 
9.  10. 

^  In  ejectment,  upon  not  guilty,  if  the  plaintiff*  makes  title  by  a  lease  of  land 
in  A.,  except  the  manor  of  B.,  the  jury  of  one  county  may  find  that  the  ma- 
nor extends  into  two  counties,  and  that  the  lessor  had  nothing  in  A.  except 
the  manor.     R.  Hob.  170. 
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[*](S  11.)  When  a  bar  in  a  foreign  county  is  pleaded* 

So,  when  a  bar  in  a  real  or  personal  actioD  is  pleaded  in  a  foreign  couD* 
ty\  as,  a  release,  &c« ;  the  jury  shall  assess  dania;^e:3  for  land  in  another 
count/,  and  so  by  a  mean  shall  inquire  of  a  local  thing  in  another  county,  of 
which  they  coold  not  originally.     R.  6  Co.  47.  a. 

As,  in  trespass  quare  clausum  frrgiij  if  a  release,  arbitrament,  &c.  in  an* 
other  county  be  pleaded  and  tried  there,  the  same  jury  shall  assess  damages 
for  the  trespass.     2  RoK  687.  I.  50. 

So,  if  a  release,  &c.  in  a  foreign  county  is  pleaded  in  assise,  aiel,  cosinage, 
be.     2Rol.  688.  1.  10. 

So,  in  waste.     2  Rol.  688.  Kid. 

So,  in  trespass  for  breaking  his  close,  if  the  defendant  pleads  that  the 
plaintiff  is  a  villein  regardant  to  his  manor  in  another  county^  R.  3  Roh 
688.  \.  25. 

(S  12.)  At  another  time. 

So,  they  may  find  a  thing  to  be  done  at  another  time,  when  the  day  is  not 
i  material :  as,  in  trespass  for  a  battery,  ^c.  such  a  day,  the  defendant  may  be 
foaod  guilty  at  another  day.     2  Rol.  687.  I.  25« 

So,  in  conspiracy.     3  Rol.  687.  1.  30. 

So,  in  battery,  though  the  defendant  justifies  by  son  assauti -the  same  da/^ 
b  by  which  ttie  day  is  made  parcel  of  the  issue.  R.  cont.  3  Rol.  680.  K  45« 
I  6^7. U  30.     R«  cont.  Brownl.  333.     R.  ace.  Cro.  Car.  51 4« 

I         (S  18.)  When  it  shall  not  a  thing  in  another  place  :-^In  cf  im^ 
I  inal  cases. 

But  in  criminal  cases  the  jury  cannot  find  an  offence  in  another  county 
than  where  it  is  alleged.     6  Co.  47.  b. 
'  As,  in  felony.     Ibid. 

t  (8  14.)  When  the  place  is  parcel  of  the  issue. 

So,  wben  the  place  is  parcel  of  the  issue,  the  jury  cannot  find  the  point  in 
ifliae  ID  another  place.     R.  6  Co.  47.  a.     D.  Hob.  170^ 

I  (S  15.)  When  the  place  is  materials 

I  So,  in  a  local  trespass,  the  jury  cannot  find  the  defendant  guilty  id  anotb^ 

er county :  as,  in  trespass  for  the  cutting  of  trees,  grass  spoiled,  &c.     3Roh 

I  688.1.50. 

;  -  Nor,  .in  another  place   in  the   same  county*     Semb«   3  Rol.  689.  1.  §5- 

I    *  Aoi^if  the  jury  find  a  general   verdict  for  the  plaintiff,  in  trespass  quare 

clausum  fregit,  &c.  where  the  proof  is  of  a  trespass  in  another  place  or  couq« 

ij,  an  attaint  lies. 
So,  a  jury  in  Bucks  cannot  find  a  foundation  of  a  priory  in  Oxon^     R.  3. 

Rol.  688.  I.  53.  ,  _ 

\  In  an  action  in  an   inferior  court,,  the  jury  cannot  find  a  thmg  issuable 

done  out  of  the  jurisdiction.     I  Cro.  101.     3  Cro*  503#     R.  inter  Drak« 
\         and  Bear,  T.  15  Car.  3.  B.  R. 

[*]But  a  jury  in  an  inferior  court  may  inquire  of  a  matter  for  increase  of 

damages,   though  done  out  of  the  jurisdiction.     1   Cro.  571.     Agr.   inter 

Drake  and  Bear,  T.  15.  Car.  3.  . 
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« 

(S  W.)  So,  the  jury  cannot  find  a  thing  contrary  to  the  re* 

cord. 

So,  the  jury  cannot  find  a  thiog  contrary  to  the  record*  2  RoU  691. 
I.  30-     R,  1 1  H..6.  42.  a.     R.  9  Co.  69.  b. 

And  ir  a  verdict  finds  matter  contrary  to  the  record,  it  ia  void  as  to  that* 
9  Co.  60.  bw 

(S  17.)  Contrary  to  the  matter  agreed  by  the  parties. 

So  the  jury  ought  not  to  inquire  of  a  thing  which  is  agreed  by  the  parties 
to  the  issue.     3  Kol.  691 .  1.  35. 

As,  in  dower,  if  the  teharit  pleads,  always  ready  to  render  dower,  and  the 
issue  is,  whether  the  husband  died  seised,  the  jury  shall  not  inquire  whether 
he  was  seised  of  an  estate  of  which  the  wife  was  dowable ;  for  thia  k  confe9« 
sed  by  the  plea.     2  Rol.  691. 1.  40.     3  Leo.  80. 

In  waste,  for  waste  in  A.,  if  the  defendant  pleads  no  such  vill  as  A.  the 
jury  cannot  inquire  whether  there  was  any  waste  committed,  or  wbetbei^ 
the  plaintiff  had  land  in  A.,  for  it  is  confessed  by  the  plea.  2  Rol.  691. 
L45.  • 

In  assise,  if  the  tenant  pleads  that  the  demandant  took  the  profits  ;»encZen>- 
te  lite^  the  jury  cannot  find  that  the  teoant  was  not  seised ;  for  it  is  admitted 
by  the  ple».     2  Rol.  6&1 . 1.  50. 

So,  if  a  tenant  justifies  for  common,  and  issue  on  the  common  found  for 
the  demandant;  the  ji>ry  cannot  find  that  the  tenant  did  .not put  in  biA 
cattle.     2  Rol.  692.  I.  5. 

In  debt  for  rent  of  four  acres,  the  defendant  pleads  that  he  demised  six 
acres,  absqm  hoc  that  he  demised  four  only  ;  the  jury  cannot  find  a  demise 
of  less  than  four;  for  it  is  agreed  that  four  were  demised.  2  Rol.  693« 
I.  20. 

If,  by  the  pleading,  it  appears  that  there  is  a  manor,  and  the  question  aris- 
es upon  the  tenure,  the  jury  shall  not  find  matter  which  destroys  the  manor.. 
R.  Lut.  12]6» 

If  the  defendant  avows  for  a  heriot,  and  shews  tenure  by  fealty  and  ^x» 
rent,  &c.  the  plarntifT  admits  the  tenure,  and  traverses  the  prescription ;  if 
the  jury  finds  a  tenure  by  12<2.  itis  not  material,  and  the  avowant  shall  have 
judgiY\ent«    R.  2  Mod.  5.  .  . 

If  he  says  that  locics  in  ^uo,  &c.  is  parcel  of  the  manor  of  B.,  which  is  hia 
freehold,  and  avows  for  damage  feasant  there,  if  the  plaintiff  traverses  Ihat 
the  said  manor  is  the  freebald  of  the  defendcint,  it  cannot  be  found  that  there 
is  no  such  manor.     R.  Dy.  183.  a. 

.  in  a  pirmcipe  against  A.  who  pleads,  and  B.  as  in  reversion  prays  to  be  re» 
eeivedyand  the  issue  is,  that  B.  had  not  the  reversion  in  fee,  and  the  jyry  find 
that  neither  A.  nor  B.  had  any  thing,  B*shall  be  received ;  for  it  is  contrary,  to 
the  admission  of  the  party ;  for  it  is  admitted  that  A.  is  tenant,  and  the  ver* 
.  diet  imports  that  he  ia  uoU 

[*J(S  18.)  Out  of  the  issue. 

-  So  the  jury  camiot  find  matter  out  of  the  issue  :  as,  in  debt,  on  do  such 
award  pleaded,  the  jury  cannot  find  matters  which  make  the  award  void,  if 
they  are  not  contained  in  the  awafd  itself.  R.  2  Rol.  692.  I.  ib.  Vide 
Hob.  54. 

In  waste  the  plaintiff  declares  upon  a  feoffment  to  the  use  of  the  defend-^ 
ant  ibr  life,  remainder  to  the  plaintiff,  and  the  issue  is  upon  the  feoffment. 
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aii4  found  that  there -was  a  feoifineDt  to  such  uaes  ;  the  jury  shall  not  find 
that  the  ose  to  the  defendant  was  without  impeachment  of  waste.  R.  per 
three  3.    3  Leo.  80.     Cro.  £1.  40. 

ff  a^erdict  finds  matter  out  of  the  issue,  it  fs  Toi<l  For  so  much,  thoodi  it 
concludes  thereon  generally,  for  or  against  the  plaintiff  or  defendant.  Hob. 
53.    Vide  post,  (S  28.)    . 

And  though  the  matter  out  of  the  issue  destroys  the  plaintiff^s  title.  1 
Leo.  66. 

If  the  plaintiff  hy  replication  pleads  assets  in  a  certain  manner,  and  the  veN 
diet  finds  assets  generally,  it  wjU  be  good,     R.  2  Cro.  140« 

But  if  a  verdict  does  not  directly  conclude  to  the  point  in  issue,  yet  it  ia 
good,  if  the  cooii  can  collect  the  point  in  issue  out  of  the  rerdict*     Hob.  54. 

A&»if  the  issue  be  that  the  tenant  has  the  lee^  verdict,  that  he  has  nothing^ 
is  good,  for  It  denotes  that  he  has  not  the  fee«     Hoh«  M« 

\  What  finding  of  the  jury  shall  be  held  as  surplussage,  being  beyond  the 
Issoe.  Richmovl  v.  Tallmadge,  16  Johns.  Rep.  307.  Vide  Bacon  ^. 
OalhDderf  S  Mass.  Rep.  303.  } 

(S  19.)  And  a  verdict  shall  be  void  : — ^If  it  finds  only  part. of 

the  issue. 

So,  a  verdict  is  insadlcVeut  for  the  whole,  if  it  finds  only  part  of  the  issoei 
and  says  nothing  to  the  residue :  as,  in  an  information  for  intrusion  into  a 
house  and  100  acres  of  land,  if  the  verdict  finds  against  the  defendalit  for 
fte  laod,  hut  says  nothing  as  to  the  house,  it  is  void  for  the  whole.  Co.  Lit. 
227.  a,     R.  2  Leo.  196. 

)  So,  if  it  find  only  a  part  of  the  facts  put  in  issue,  it  is  bad  for  the  whole. 
Smith  r.  Raymond,  I  Day,  18S.  Vide  Kerr  v,  Hawthorne,  4  Yeates, 
295.  \ 

If  in  debt  for  500L  on  a  charter-party  to  pay  50  guineas  per  month,  defendant 
pleads  he  paid  50  guineas  per  month  for  all  the  time,  and  issue  taken  that  he  did 
not,  andthejary  find  tliat  357/.  remains  unpaid,  and  sajrs  nothing  of  the  rest  of  the 
5001.  the  Terdict  is  void.  Hooper  v.  Shepherd,  P.  1 1 G.  2.  Str.  1089.  And.  156. 
In  trespass  for  breaking  his  close,  and  beating  his  servant,  if  it  says  nO'> 
^hing  to  the  battery,     fi.  3  Leo.  83. 

In  trespass  against  husband  and  wife  for  beating  his  horse  and  other  tres* 

{asses,  a  yerdict,  that  the  wife  beat  the  horse,  and  for  the  residue  not  guilty, 
utsays  nothing  as  to  the  husband  whether  he  heat  the  horse  or  not,  is  bad* 
R.  Yel.  too.' 

In  debt  for  7/.  i/  it  finds  nit'dtiet  for  5/.  and  nothing  fur  the  residue.  li* 
Cro.  El.  133. 

In  trespass  for  a  gown  and  manteau,  if  nothing  found  for  the  manteau^ 
K-  8  Lev.  55. 

in  waste  in  pulling  down,  celling  and  destroying  of  houses,  &c.  if  nothing 
found  as  to  the  sale.     1  Lev.  309. 

So,  in  an~ action  against  three,  who  plead  severally,  if  three  several  [*]i8- 
sues  are  joined,  and  there  is  a  verdict  on  two  issues  only,  but  nothing  is  said 
^s  to  the  third  issue,  it  is  void  for  the  whole.     R.  2  Rol.  722.  1.  5. 

If  ia  acivU  case  the  verdict  is  taken  generally,  and  any  one  count  ia  had,  it  vitiaite* 
the  whole.  Tisevor  v.  Wall,  B.  R.  £.  26  Geo.  8.  1  T.  R.  151.  Hancock  v« 
H^wood,  B.  R.  M.  30  Geo.  3.     3  T.  R.  433. 

But  io  criminal  cases,  if  a  verdict  is  taken  generally,  and  there  is  any  one  count 
to  aupport  it^  the  verdict  BhM  ataad  good     By  Ld.  Mansfield,  C.  Ji  Peake  v. 
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Oldham,  B.  R^  E.  15  Geo,  3.    Gowp,  276.    Grant  v.  Asde,  B.  It  7^.  1A  fleo.  h: 

Pougl,  730, 

But  the  verdict  may  be  amended  by  the  judge's  notes,  if  the  amendment  is  appU* 
ed  for  before  ji^dgment ;  and  if  not  applied  for  in  time,  the  only  remedy  is  a  vemire. 
Jhcias  de  novo,  which  may  be  granted  by  a  court  of  error.     Deugl.  ibid. 

Where  the  parts  of  a  judgment  are  separate,  it  may  be  affirmfkl  as  to  part,  and  re« 
yersed  as  to  the  rest.     3  T.  R.  435. 

On  a  writ  of  error  where  one  count  appears  to  be  bad,  and  the  verdict  iis  entered 
generally  on  all  the  counts,  the  court,  must  reverse  the  judgment  m  Moy  since  they 
tannot  see  on  which  of  the  counts  damages  were  given ;  but  that  is  not  applicable 
to  the  case  where  the  damages  are  assessed  severally  on  the  separate  eoonts.  By 
Puller,  J.  Ibid. 

If  the  verdict  is  against  law,  the  court,  on  motion,  will  order  il  to  be  sel  aside,  aad 
a  verdict  entered.     Man  v.  Cadell,  B.  R.  M,  15  Geo.  3,    Cowp,  232; 

In  an  action  by  husband  and  wife  for  a  battery  of  both,  if,  on  not  gutity, 
the  defendant  is  found  guilty  for  the  battery  of  the  wife,  but  nottiing  tt  said 
as  to  the  battery  of  the  husband.     R.  Hard.  166. 

Yet  in  trespass  for  battery  and  wounding,  and  not  guilty  to  flie  wounding 
^nd  jqstiQcation  to  the  resHue,  if  it  finds  that  he  beat  and  wounded  of  his 
own  wrong,  but  says  nothing  to  the  issue  on  the  not  guilty,  it  is  good.  R. 
Cro.  EJ.  854. 

So,  in  prohibition,  if  it  finds  the  custom,  &c,  for  the  defendant,  but  'says 
nothing  as  to  the  proceedings  after  the  prohibition  delivered.  R»  «  Mod. 
Ca.  3, 

But  it  may  find  part  of  the  issue  for  the  plaintiaF  and  part  for  the  defen* 
dant.     Vide  post,  (S  26.) 

Though  the  issue  is  entire  :  as,  in  a  writ  of  error  to  reverse  a  fine  by  him 
in  rem£^inder  after  an  estate  tail,  if  the  defendant  pleads  a  common  rccov^- 
fy  in  bar,  and  there  is  issue  thereon,  and  the  recovery  is  found  of  part  of 
the  land,  Jt  is  for  the  plaintiff  for  part,  but  the  defendant  may  proceed  ia 
prror  to  reverse  the  fine  for  the  residue.     R.  2  Rol.  71 1 .  1.  30, 

In  debt  on  a  penal  bill  for  300/.  on  nil  dcbet^  it  may  find  for  lOOi.  debet, 
for  200/.  nil  debet.     R.  Sal.  664. 

(f  in  a  special  verdict  assets  are  found  entire,  and  if  the  penalty  of  tl^ree  bonds 
are  charges  on  the  asseto,  then  for  defendant,  if  not  charges,  then  for  pkak^ff,  and 
^e  court  thinks  the  penalty  of  two  bonds  are  chains,  and  6f  the  thiid  not  ,•  judg- 
ment may  be  entered  thereon,  ^uta  wVZefur  cur,  fitc,  accoidiagly,  Str.  1028.  B. 
R*  H.  219. 

So,  if  it  finds  words,  which  inr^ply  the  whole  issue,  it  is  sufficient,  though 
part  of  the  issue  is  not  expressly  found  :  as,  in  trespass  for  assault  and  bat- 
tery, if  it  finds  the  defendant  guilty  of  the  trespass  and  [♦]assault,  and  saya 
pothing  to  the  battery  ;  for  trespass  implies  it.  R.  2  Lev.  111.  Cro.  El. 
^5.     Vide  supra. 

So,  in  ^n  information  for  forging  and  publishing  a  deed,  if  it  finds  the  de- 
fendant guilty  of  the  trespass  and  foi^ery  predict,  but  says  nothing  to  the 
publishing ;  for  the  word  trespass  implies  it.     R.  2  Lev.  111. 

If  a  man  is  indicted  for  forging  a  bond,  for  publishing  such  bond,  and  for  publish- 
ing ^  certain  bond,  knqwing  it  to  be  forged,  and  the  jury  find  a  special  verdict  that  ho 
forged  a  bond,  and  puSlished  the  same,  and  say  no'  more,  the  court  will  supply^ 
frhat  the  jury  ought  to  have  done,  and  find  him  guilty  of  the  two  first  offences, 
and  not  guilty  of  the  third.  Rex  v.  Hays,  T.  3  G.  2.  Str.  843.  Ld.  Rayni. 
>618.  "^  ^ 

So,  the  jury  cannot  find  a   part  only  of  a  deed  or  will,  but  must  find  the 
ffhole,  otherwise  the  verdict  is  void  for  the  whole.     Vau.  84. 
But  if  several  pleas  go  each  to  the  whoje,  if  one  of  them  be  found  fpr  the  defend- 
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Mil,  faejiiil  kuno  ft^gNMril  viMiict»  wd  the  joy  need  taheso  ftotiee  #r  the  eChen 
B«ber  ▼.  Daon,  H.  17  6.  2.  Wiku  44. 
>  ^  fa  ft  dfffflMrtttian  in  assuinpsit,  containiog  a  count  <m  a  promissory  note,  and 
aeouDt  foe  work  and  kdbour ;  general  plea  of  non  assumpsit^  aod  a  general  verdict ; 
ilsbail  be  intended,  that  the  jorj  passed  upon  the  plaintiff's  wh<4e  demand:  And 
IB  tfair aasoy  tfaa  fdaintiff cannot  sustain  a  second  action  for  a  part  of  his  demand, 
which  was  not  in  fact  considered  hy  the  jury,  in  the  former  suit.  Brockway  v.  Km* 
aey,  2  Johns.  Bap.  210. 

'  So,  where  there  are  several  counts  in  assumpsit,  all  of  which  are  sufficient,  and 
a  general  verdict  and  entire  damages,  the  judgment  will  be  held  to  be  vaUd.  Bus- 
tar  t;.  Roffiwr,  6  Mwf.  87. 

So,  the  jmy  nxast  pass  upon  aH  the  issues  joined  in  the  cause  ;  and  a  verdict 
aponene,  wi&ioat  regaipding  tiie  others,  will  not  sustain  a  judgment  Yan  Benthuy* 
lan  V.  De  Witt,  4  Jeivis.  Rep.  2ia     Brown  «•  Hendenons,  4  Munf.  492. 

So,  if  the  verdict  vary  ftom  the  issue  ina  material  point,  or  if  it  find  only  a  part  of 
fta  ime,  it »  had*    Patterson  v.  United  States,  2  Wheat  221. 

So,  in  a  criminal  case,  on  an  indictment  for  stealing  a  cow  and  calf,  where  no  ev« 
idence  i8  offered  as  to  the  calf,  and  a  general  verdict  of  guilty  is  found,  a  new  trial 
win  be  awarded.    State  o.  Bunten,  2  Nott  &  M'Cord,  441.  ^ 

(S  20.)  If  it  be  imperfect. 

When  ibe  imperfection  shall  be  aided  by  intendment,  vide  post,  (8  31.) 

When  by  special  conclusion,  vide  post,  (S  35.) 

So,  a  verdict  is  void  which  finds  the  matter  so  imperfectly  that  there  does 
not  appear  a  good  title  for  the  plaintiff;  as  in  assise  for  rent,  if  the  jury  And 
a  demand  and  refusal,  et  sic  disseisivU,  but  do  not  find  a  demand  upon  the 
faod,it  is  void^  for  other  demand  is  not  a  disseisin*  R.  2  Rol.  693.  I.  46* 
696. 1.  40. 

If  the  jury  find  a  devise  till  the  heir  pay  so  much,  but  do  not  find  whether 
the  heir  has  paid  or  not.     R.  2  Rol.  698.  K  40. 

If  it  finds  that  A.  had  two  sons,  B.  and  C.  (and  who  was  heir  is  the  quesr 
tioQ,^  Vf  it  does  not  find  which  is  the  eldest  son,  it  is  void ;  for  it  shall  not  be 
intended  thalB.  being  named  first  is  the  elder.  R.  3  Roh  699.  I.  15.  Cro^ 
conl.  Cfo.  Car.  392. 

/fit  finds  thai  the  lessor  of  the  plaintiflf  entered  and  leased  to  the  plaintiflT, 
who  vras  ousted  by  the  defendant,  but  does  not  find  any  title  in  the  plainttfi; 
Scmb.  2  Rol.  69^.  1. 40. 

If  it  finds  a  lease  from  a  college,  and  entry  by  the  bailiff  for  a  condi- 
tion broken,  but  does  not  find  an  authority  to  enter  by  deed.  R.  2  Rol.  699. 
1.  50. 

If  it  finds  a  special  title  in  A.  and  that  B.  entered  and  leased  to  the  plain- 
ttft,  and  if  A.  has  tKle,  for  the  plaintiflT,  &c.  but  does  not  find  that  B.  disseise 
ed  A. 'so  that  his  entry  and  lease  is  void  ;  for  it  shall  not  be  intended  that  B. 
entered  by  disseisin.     2  Rol.  700.  I.  5. 

If  it  finds  that  100  acres  of  wood  in  the  declaration  are  parcel  of  a  farm, 
which  farm  was  demised  to  the  plaintiflT  by  indenture  prout,  and  the  inden- 
ture shews  a  demise  of  the  whole  farm,  except  coppice,  but  does  not  find 
there  was  any  coppice  on  the  farm,  or  that  the  wood  in  the  declaration 
was  coppice,  it  is  not  sufficient  to  bring  the  matter  intended  by  tho 
exception  in  question,  but  itis  a  sufficient  verdict  for  the  plaintitf.  R.  2  Rol. 
700.  1.  15. 

[*]1f  it  finds  a  devise  on  a  condition  precedent,  but  donH  find  the  con- 
dition performed.     R.  2  Rol.  700. 1.  50. 

If  it  finds  afeoQinent  by  a  father,  who  is  tenant  for  life,  with  remainder 
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to  B^  bis  son,  tirith  warrantj  to  tbe  pteiDtiff;  and  that  B.  is  Us  o&Iy  «6ft  bj 
such  a  wife,  but  does  not  find  tbat  he  is  bU  son  and  heir,  and  then  tfat 
warranty  will  not  descend  upon  him ;  and  it  sbaU  not  be  intended^  for  bt . 
might  have  another  son  by  another  wife.    R.  2  Roh  701  •  K   10.     Cro. 

Car.  391. 

In  assumpBit  to  pay  on  request,  if  it  finds  that  be  undertook,  but  doetf  not 
BBjfAodo  etformoj  nor  finds  any  request.     R.  2  Rol.  71 1. 1.  45. 

If  it  finds  a  devise,  and  does  not  say  that  the  devisor  is  dead.     R.  2  LeoV 

rso. 

If  a  verdict  find  that  Julian  wife  of  B.  is  dead,  when  the  issue  is  whether 
Jemmet  wife  of  B.  is  dead,  and  does  not  say  that  Julian  and  Jemniet  are  tbe 
same  name.     R.  Mo.  411*  ^ 

If,  in  an  information  for  usury,  it  finda  quod  corrupt.  agreat./aUy  bat  does 
not  find  the  loan.     R;  3  Cro.  210. 

So,  if  the  verdict  does  not  expressly  find  matter  necessary  to  maintain  tbe 
action,  it  is  imperfect.     R.  2  Jon.  61. 

As,  if  it  finds  an  entry  but  no  expulsion.     Poph.  12. 

So,  if  it  finds  matter  specially,  and  finds  an  entry  by  the  defendant  on  the 
plaintiflT,  and  then  makes  a  general  conclusion,  without  finding  title  in  tbe 
defendant,  or  possession,  there  shall  be  judgment  for  the  plaintijQT,  without 
regard  to  the  special  matter.     R.  Cro.  El.  438. 

So,  if  a  verdict  docs  not  find  damages  and  costs,  it  is  imperfect,  as,  in  an- 
nuity.    R.  1 1  Co.  5e.  a.     2  Rol.  722.  1.  30. 

Or,  finds  entire  damages  when  it  ought  not ;  for  insufficient  damages  are 
as  none.     1 1  Co.  56.  a. 

So,  in  detinue,  if  it  does  not  find  tbe  value  as  it  ought.  10  Co. 
119.  b. 

Or,  in  valore  marUagii  does  not  find  the  value  of  the  marriage*  R*  10' Co. 
11!^.  a.     2  Rol.  722.  1.  10. 

But  the  omission  of  finding  damages  and  costs  will  be  aided  by  a  release  .of 
them.     R.  1 1  Co.  56.  a. 

So,  an  omission  of  (hat,  which  the  court  ex  officio  shall  enquire  of,  will  be 
aided  by  a  writ  of  inquiry.     10  Co.  11 9.  a. 

If  there  iare  several  issues,  and  a  verdict  good  as  to  one,  and  imperfect  as 
to  others,  a  venire  facias  goes  to  all.     R.  2  Rol.  722. 1.  45. 

So,  in  an  action  against  several,  if  the  verdict  is  good  as  to  some,  imper- 
fect as  to  others,  there  shall  be  a  venire  facias  de  novo  as  to  all,  and  a  defeo- 
dar.t  found  not  guilty  may  afterwards  be  found  guilty.  R.  3  Rol.  722.  l.  3i^« 
9Cpo.  627. 

If  the  verdict  is  defective,  and  omits  finding  any  thing  within  the  province  of  th^^ 
jury  to  find,  no  judgment  can  be  given,  and  there  must  be  a  venire  de  novo.    Rex 
V.  St.  Asaph,  a  T.  R.  428.  tfi  noiis. 

So,  if  there  be  a  demurrer  to  part,  and  issue  for  part,  and  the  verdict* 
does  not  find  damages  for  the  matter  in  the  demurrer,  it  i&  wholly  void- 
Dub.  2  Rol.  723.  !•  5.        *  • 

[*]But  it  may  be  aided  by  a  release  of  damages  on  the  demurrer,  or  a 
hon  pros.     R.  1  Sal.  346. 

So,  if  a  verdict  be  imperfect,  it  shall  not  be  rectified  by  the  9ame  jury-j  - 
bat  a  venire  de  novo  must  issue.     R.  2  Cro.  210. 

If  it  appears  on  the  face  of  the  jurata  that  the  cause  was  tried  after  the  day  of  * 
nisiptius  mentioned  therein,  there  must  be  a  venire  facias  de  novo  awarded,  for  tha . 
Aji6.  corpora  and  jurata  cannot  ia  this  case  ^  amended.    Crowder  v.  Rooke,  T.  8 
G.  8.    %  Wito.  144. 
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If^mtwm  nUttbA  WcuM  Ii6|  wtit  of  iiqiiiry  cannot  be  awaided  to  astera  damage*, 
^ol  VM^  de  noffo  mast  go ;  so,  if  issue  is  joined  in  abatement,  and  verdict  for 
plaintiff.     Eichoni  v.  LemaitTO}  H.  8  G.  8,     2  WAa.  867. 

In  debt  ibr  thepenaltj  of  500(.  on  aitieles  not  to  cat  treea,  ke.  on  penally  (kc  if 
tfaero  is  verdict  for  plaintifi;  that  defendant  owes  the  debt  and  one  shilling  damages, 
a  vtmre  /acuw  lis  novo  shall  go,  for  jiny  should  have  assessed  the  led^unages  oq 
the  breaches  assigned,  and  plaintiff  cannot  take  verdict  for  the  whole  debt  bv  8  &  9 
W.  8.  c.  10.     Drage  v.  Brand,  P.  8  G.  3.     2  Wils.  377. 

On  riena  per  dcMni,  verdict,  <<  that  there  are  lands  sufficient,''  good,  though  the 
value  not  set  out.     Bmies,444. 

^  But  although  a  verdict  may  not  conclude  fonnally  in  the  woids  of  the  issue, 
jst,  ff  the  point  in  issue  can  be  concluded  out  of  the  finding,  the  court  will  put  it  into 
ibmi,  and  ngake  it  subserve  the  justice  of  the  case.  Porter  v.  Rummery,  10  Iffass. 
lep^  64.     Tide  Patterson  v.  United  States,  2  Wheat.  221.  y 

(S31.)  If  it  be  uncertain. 

SOf  an  uncertain  verdict  is  void ;  as,  in  debt  against  an  executor,  who 
pleads  p/ene  adminisiravit^  \f  the  vary  find  be  has  goods  in  his  hands  unad- 
ministered,  and  does  not  say  to  what  value*  Co.  Lit.  227.  a*  {  Fairfax^ 
Exr.  r.  Fairfax,  5  Cranch,  19.  | 

For  it  must  find  the  fact  clear  to  a  common  intent.     Vau.  75* 

In  valore  maritagii^  if  it  finds  the  marriage  of  the  heir,  and  does  not  aajr 
kf  whom.     R.  9  Co.  74.  a. 

If  it  finds  the  st.  27  Eliz.  for  making  void  fraudulent  conveyances,  and 
does  not  find  the  conveyance  fraudulent ;  for  it  does  not  luring  it  within  the 
stetute.    R.  10  Co.  57.  a. 

In  dower,  on  nunques  seisie  qutdowtr^  if  it  finds  that  the  husband  was  seis- 
ed of  so  much  as  B.  has,  and  does  not  say  how  much.     R.  2  Rol.  694. 1. 30. 

In  ejectment,  if  it  finds  the  defendant  guilty  of  eight  pieces  of  land,  without 
other  certainty.     R.  2  Rol.  694.  I.  50.     Vide  Sav.  35. 

In  an  action  on  a  penal  statute,  which  gives  a  penalty  for  every  ofience, 
if  it  finds  the  defendant  guilty  contrary  to  the  statute,  but  does  not  say  how 
often  he  is  guilty.     R.  2  Rol.  696.  1.  5.' 

In  account  against  A.  as  receiver  of  10/.  by  the  hands  of  B.,  other  10/.  by 
the  bands  ofD.,  if  it  finds  that  he  received  only  one  10/.  but  does  not  say  by 
whose  hands.     R.  2  Rol.  689.  I.  5. 

Tfit  finds  that  there  was  a  demand  for  rent  due  at  Lady-day,  and  does 
Bot  say  for  a  year  or  half  a  year  then  ended.  R.  per  three  J.  Windh.  cojit. 
Sav.  122. 

If  it  finds  A.  his  only  daughter,  it  is  not  sufficient,  without  sayiitg  that  she 
was  his  heir.     R.  3  Lev.  125. 

la  ejectooent,  if  it  finds  the  defendant  not  guilty  for  four  closes,  containing 
400  acres,  and  finds  specially  for  the  residue,  and  it  does  not  appear  how 
nucKt  (he  residue  was.     R.  2  Cro.  113.  #  * 

If  there  are  four  difierent  demises  in  ejectment,  and  a  verdict  for  plaintifi*thatha 
looover  his  term  aforesaid,  without  saying  which,  it  is  void.  Lady  Casd  v.  Title^ 
H.  18  6.    Str.  682. 

£*]So,  if  debt  be  for  40/.  on  several  contracts,  and  a  terdict  as  to  30/. 
finddchtiy  as  to  10/.  quod  nil  debet^  but  it  does  not  say  on  which  contract  it 
lliHla  for  the  plaintiff,  on  which  not.     R.  2  Rol.  270. 

'So,  if  it  finds  damages  uncertainly  ;  as,  in  asstimpsiij  if  it  finds  damages, 
40f.  ifthe  law  wills  that  they  should  give  40/,  but  it  the  law  wills  not,  thea 
3/;     R.  t  Rol.  69^.  I.  60.  '  . 
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So,  if  it  be  nneertain  for  what  thing  or  time  the  damages  tre  given.  R. 
f  Sand.  171. 

Yet,  they  may  give  less  or  greater  damages  on  a  contingency,  and  refe^ 
it  to  the  coqrt. 

So,  on  a  covenant  to  pay  11/.  for  every  acre  of  land  less  than  was  alleged 
on  a  purchase,  and  breach  assigned  that  there  were  so  many  acres  loss  as 
amounted  to  700/.,  the  jury  tind  that  there  were  so  many,  &:c.  and  give  400/. 
damages,  it  will  be  good,  though  they  find  all  the  acres  wanting,  &c.  for 
they  are  chancellors,  and  may  mitigate  damages.     R.  2  Rol.  703.  I.  10. 

{  Of  the  uncertainty  of  verdicts  in  general.  Doe  r.  Northern,  1  Wash. 
282.  Donaldson  v.  Alexander,  1  Wash.  331.  'Blanks'  Admr.  v.  Foushee, 
4  Munf.  61.     Boatright  v.  Meggs,  4  Munf.  145.  { 

(S  22.)  If  it  be  only  argumentative. 

So,  a  verdict  which  finds  the  matter  in  issue  only  by  argument  and  in- 
ference, is  void ;  as,  if  the  issue  be,  that  a  copyhold  granted  for  three  Uvea 
is  heriotable,  and  the  jury  find  that  there  never  was  any,  aocb  grant  in  that 
manor;  for  it  is  not  found  directly  that  it  is  not  heriotable,  but  only  by  ar- 
gument.     R.  2  Rol.  693.  T.  10. 

So,  on  an  issue  that  by  the  custom  a  grant  may  be  to  three  for  the  lives 
•ftwOjAVerdict,  that  a  grant  for  three  lives  is  good,  will  be  void;  for 
it  does  not  find  the  issue  but  upon  the  inference,  that  the.  grant  of  a  leas 
estate  is  good  where  the  custom  warrants  a  greater  estate.  R.  3  Rol.  693. 
1.  15. 

If  the  issue  be,  whether  a  copyhold  may  by  custom  be  granted  in  fail,  a 
verdict,  that  it  may  be  granted  in  fee,  is  void.  Per  Hougbt.  2  Rol*  693. 
1.20. 

In  debt,  on  a  special  non  est  factum^  for  that  the  bond  waa  read  aa  ati 
acquittance,  verdict  that  he  is  lettered,  and  knew  it  to  be  a  bond,  and  gave 
it  voluntarily,  is  not  good  ;  for  it  ought  to  find  directly  that  it  is  his  deed. 
2  Rol.  693. 1.  25. 

So,  if  the  defendant  pleads  solvit^  and  issue  is  thereon,  verdict  that  the 
defendant  owas  the  money  is  not  good,  for  it  finds  only  by  acgutnent  guod 
non  solvit,     R.  2  Rol.  693.  I.  32. 

So,  in  trespass  for  taking  and  cutting  his  leather,  the  defendant  justifies  as 
a  searcher,  &c.  and  that  he  in  searching  it  cut  it  more  scrutator.  ;  the  pl^LiQ* 
tiff  replies,  of  his  own  wrong  cr^^^ue  hoc  that  he  cut  it  more  scrutator. ;  ver- 
dict that  he  cut  it  of  his  own  wrong  is  not  good ;  for  it  does  not  find  the  is- 
sue but  by  argument.     R.  2  Rol.  694. 1.  10. 

If  the  issue  is,  whether  the  tenure  be  of  B.,  verdict  that  he  holds  of  C.  Is 
sot  sufficient.    R.lLev.  210. 

In  assumpsit^  if  the  verdict  find  that  the  plaintiff  has  damage  by  non-per- 
formance of  the  promise,  it  is  not  good.     K.  Yel.  77. 

In  trover,  pn  not  guilty,  if  it  finds  that  the  defendant  converted  the  goods 
to  his  own  use,  it  is  not  good,  though  tantamount  to  not  guilty.  R.  Cro.  El. 
8C6. 

[*]So,  in  all  cases,  a  general  verdict  which  finds  the  point  in  issue  by  waj- 

of  argument,  is  void,  though  the  argument  or  inference  is  necessary.     Vau. 
to* 

(S  23.)  If  it  be  repugnant. 

So,  if  it  be  repugnant :  as,  if  in  ejectibent  for  20  acres  the  jury  find  a  de- 
mise for  10  acres  only,  and  if  the  court  are  of  opinion  that  this  is  a  demise 
£*245]  '^ 
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•f  M  ACrei,  then,  tic.  it  is  repugnant,  and  Toid  for  the  wholes  R.  3  Roh 
695. 1.  30. 

If  it  finds  that  A.  was  seised  till  1st  Feb.,  and  that  a  writ  of  entry  was 
sued  against  B.  and  C.  twic  UmuL^  returnable  23d  Jan.,  to  the  intent 
to  sofler  a  recovery,  here  no  tenant  to  (he  prdcipe  is  found  ;  for  if  A.  wai 
leised  till  1st  Feb*  it  will  be  repugnant  that  B.  and  C.  could  be  tune  (€" 
ntnt, ;  and,  therefore,  it  is  void  for  the  whole.  Per  Hob.,  but  the  other  J* 
cont.     Hob.  262. 

In  appeal,  if  the  verdict  finds  the  defendant  not  guilty  of  homicide  and  fel« 
ODj,  and  then  finds  him  gnWiy  se  defend€ndo4     1  And.  4 1. 

On  an  indictmentfor  a  riot,  if  it  finds  the  defendant  guilty  of  the  fact,  and 
Dot  guilty  of  a  riot.     3  Mod.  72. 

Ifthere  is  a  verdict  for  defendant,  when  bj^  hia  own  shewing  he  is  guilty :  as,  if 
be  JQSlifies  under  a  distress  for  rent,  and  shews  that  tlie  appraisers  were  sworn  br 
the  head-borough,  whan  there  was  a  constable  present.  Broone  v.  Rice^  T.  4  G* 
a.    Str.  8T3. 

But  if  the  thing,  which  makes  the  repugnancy,  may  1>e  rejected  as  sur- 
plusage, it  is  good.     Vide  post,  (S  28.) 

So,  ia  an  action  on  the  case  for  disturbing  his  common  by  digging  turf 
tod  a  fish  pond,  the  defendant  pleads  that  he  loft  suftkient  common  ;  ver-^ 
4ict,  that  by  dicing  turf  he  has  not  left  sufficient  common;  that  by  the 
fish-pond  he  has  left  sufficient ;  and  so  finds  that  the  plaintiff*  has  sufficiecft 
common,  and  has  not,  yet  it  is  good,  for  it  is  in  dilferent  respects.  Dub^ 
pro.  Car.  495. 

\  So,  in  an  action  for  freight  and  demurrage,  where  the  jury  rendered 
their  verdict  in  these  words,  ^^  we  find  for  the  plaintiflT,  and  are  of  opinion 
tfaat  the  plaintiff*  has  already  received,  out  of  property  of  the  defendant« 
payment  in  full  for  the  amount  of  freight  to  which  he  is  entitled,"  the  ver- 
dict will  be  set  aside.     Diehi  v,  Evans,  1  Serg.  &  Rawie,  3G7«   { 

(S  24»)  Jf  itbe  variaut  from  the  declaration. 

So,if  therein  a  material  variation  between  the  verdict  and  the  declara* 
Vion:  as,  in  debt  upon  a  contract,  if  the  verdict  finds  a  different  contract* 
S  Rol  702.  /.  20.  usg.  45. 

In  detinue  of  a  bond,  Sic.  if  it  finds  a  different  bond.  3  Rol.  705« 
1. 30.  ^ 

la  assumpsit,  \  fit  finds  a  different  promise.  2  Rol.  703.  I.  35.  719. 1«  S« 
10.50. 

In  an  action  on  the  case  for  slander,  if  it  finds  words  materially  differenti 
thaogh  of  the  8am6  sense,  or  equally  slanderous  :  as  if  the  declaration  be,  he 
is  a  bankrupt,  verdict,  be  will  be.     2  Rol.  tl7«  I.  45. 

Or,ifthedeclavBlion  be,  he  is  a  thief,  verdict,  he  stolen  bofse.  2  Rol. 
717.  L  50. 

Declaratian  in  the  second  person,  thou  stolcst,  &c.  verdict  in  the  third,  h^ 
stole.     R.  2  Rol.  718.  1. 10. 

So,  in  ejectment,  if  it  finds  a  different  lease.  *  2  Rol.  704.  1.  35.  719. 1. 
32.  ad  50.  Hob.  73.  Latch,  93.  Hard.  330.  2  Lev.  14.  And  vid^ 
ifrif/em,  what  leases  are  variant. 

[*]So,  in  waste  for  cutting  down  trees,  verdict,  that  he  dug  op.  $  Rol. 
720.  L  10. 

The  et  aimUitpv  left  out  in  iasue  delivered^  though  inserted  in  record,  ia  fatal. 
Barnes,  47^. 
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.He  the  flaid  itfdorsed,  in  issue,  he  the  said  A.  indorsed,  in  record,  fi^taL   Barie^ 
476. 

Bat  a  small  or  immaterial  variation  does  not  avoid  the  verdict.  Vide 
post,  (S  30.) 

And  if  the  record  of  nisi  pritu  agrees  with  the  declaration  delivered,  a  variation 
from  the  issue  delivered  is  not  material.  Shepley  v.  Marsh,  P.  18  6.  2.  Str. 
1181. 

If  the  record  of  nm  priua  agrees  with  the  roll,  though  not  with  paper-book  of  the 
iB6ue,  verdict  shall  not  be  set  aside ;  and  if  the  record  of  nisi  prius  is  wroag,  the 
court  will  amend  it  by  the  roU,  afler  a  verdict  en  diafence  made.  Leeman  v.  Allen, 
P.  3  6.  3.     2  Wils.  160. 

^  If,  in  an  indictment  for  a  rape,  tiie  jury  cannot  agree  to  convict  the  prisoner  of 
the  offence  charged,  they  may  find  him  guiHy.  of  an  assault,  with  intent  to  com^iit  « 
jape.     Conwionwealth  v.  Cooper,  15  Mass.  Rep.  167. 

In  detinue,  it  seems,  that  the  jury  may  assess  damages  to  an  amount  exceeding 
the  value  laid  in  the  declaration.     BiggeFs  Admr.  v,  Alderson,  1  Hen.  &  Munf.  54. 

But,  if  in  covenant,  the  verdict  be  for  a  larger  sum  than  the  amount  laid,  a  venire 
denwo  will  be  awarded.     Cloud  v.  CampMl,  4  Munf.  214.     Vide  Mooney  i?.. 
Welch,  1  Rep.  Con.  Ct.  133.  >► 

(S  25.)  Or,  gives  damage  for  a  thing  not  incurred* 

So,  a  verdict  shall  be  void,  if  it  gives  damages  for  that  for  which  no  cause 
of  action  was  then  incurred  :  as,  in  an  action  upon  the  case  for  seducing  bis . 
apprentice, /^er  ^tioi/ he  lost  his  service  for  the  residue  of  the  term,  which 
is  not  yet  expired,  for  he  may  afterwards  return  and  serve.     R*  2  Sand.  ]69» 
1  Lev.  299. 

So,  in  an  action  on  the  case  for  building  a  mill,  3d  August,  per  quod  a  close 
was  overflown,  et  iotum  proficuum  a  2  Jul.  atntsit^  if  the  jury  give  entire  dam- 
ages.    R.  Sal.  663. 

But  in  covenant,  if  the  plaintiff  assigns  a  breach,  for  that  the  house  ytit/  ei 
adhuc  lenebros.  existitj  the  damages  shall  not  be  intended  for  any  thing  after 
the  action  brought.     R.  3  Lev.  246.  346. 

(S  26.)  But  a  verdict  is  tiufficient : — If  it  finds  the^  substance  of 

the  issue. 

But  it  is  sufficieDt,  if  the  substance  of  the  issue  is  found.  Co.  Ut. 
227.  a.  i^ 

As,  in  an  issue,  if  A.  be  joint  tenant  with  B.,  if  the  jury  find  that  A.  has  no- 
thing, it  is  against  him  ;  for  he  cannot  be  a  joint  tenant  if  he  has  nothing.  C 
Rol.  705.  1.  40.  50. 

In  trespass  in   Middlesex,  the  defendant  jusliGes   by  a  writ  in  London; 
the  plaintiff  replies,   that  he  took  in  Middlesex  of  his  own  wrong  without 
such  cause;  if  it  finds  that  he  took  by   writ  in  Middlesex,  it  is  suffi- 
cient ;  for  the  effect  of  the  issue  was    upon   the   place.      2   Rol.    706. 
1.  2. 

In  au£/a  9tier«/a  upon  payment  after  execution,  and  issue  tiiereoo,  ifit 
finds  a  payment  before,  it  id  sufficient ;  for  payment  was  the  substance,  and 
the  time  not  material.     R..2  Rol.  706.  1.  15. 

On  an  issue,  if  taken  by  ca.  sa..  if  it  finds  a  taking  by  an  alias  capias^  it  m 
saflScient.  R.  Hob.  64.  2  Rol.  707.  I.  10.  and  many  cases,  ibid.  708,  709. 
711.     Mo.  858. 

In  ejectment,  a  lease  of  a  tnanor  is  pleaded,  whereof  (he  tenements  ia 
^bich  are  parcel,  and  issue  an  demisit  maner.  s  if  it  finds  that  he  demised  a 
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iiirai  called  (he  manor,  whereof  the  tenements,  in  which  r*]ai'c  parcel,  an4 
that  there  are  cop^'holds  but  no  freeholds  there*  though  this  is  not  a  manor 
in  lavr,  jet  it  is  sufficient ;  forthe  substance  is  a  demise  or  not,  R.  6  Co* 
67.    2RoI.  712.  I.  5. 

Do  ejectment  for  a  moiety,  as  one  of  two  co-heirs,  a  verdict  A>r  a  third  part,  plain* 
tiiT  appearing  to  be  one  of  three  co-heirs,  is  good ;  for  plaintiff  must  recover  ao> ' 
cvi^  to  his  title.     Denn  v.  Purvis,  P.  30  6.  2.     1  B.  M.  826. 

Issue  whether  A.  was  in  the  realm  1  Aug.  3  Car.  and  remained  five  years 
without  entry  or  claim  to  ^void  a  fine,  if  it  finds  he  was  4  Car«  and  not  3 
Car.  it  is  sufficient ;  for  the  time  is  not  material,  if  he  was  five  years  without 
•kim.     R.2R0I.  713.  1.  10. 

Issue  in  trespass,  whether  the  Jand  was  the  freehold  of  A.  if  it  finds  that  a« 
to  two  parts  it  was  the  plaintiff's  freehold,  and  the  ofher  part  A.'s,  it  is  suf- 
ficient -,  for  it  finds  as  much  as  proves  the  action  not  maintainable.  B.  Cro# 
E\.'\57. 

In  prohibition,  it  was  suggested  that  a  modut  o[  4s,  time  whereof,  kc* 
was  paid,  and  issue  upon  the  modus^and  it  was  found  by  the  verdict  that 
there  was  a  modus  of  4;.  6d,\  R.  that  the  defendant  shall  not  have  a  consul- 
tation, for  a  modus  is  found,  though  it  is  not  the  same  as  was  suggested. 
Cro.  EJ.  819. 

So,  it  is  sufficient,  if  it  does  not  find  the  words  of  the  issue,  but  words 
tantamount;  as,  if  the  issue  be,  whether  the  plaintiff  ^a^ui/  et  gavisusfuit 
oficitmi  prcsdictum^  verdict,  quod  occxipavifj  is  sufficient.     R.  Mo.  401,. 

Indictment,  that  defendant /aoricaot/  et  eonirafecit  a  bankniote  for  520(.  verdict^ 
fiiat  be  enuil  ei  alterant  a  note  by  turning  the  word  two  into  five,  held  good,  and 
jod{gment  against  defendant.     Rex  v.  Dawson,  M.  3  Q.     Str.  19, 

bo,  it  is  sufficient,  if  it  finds  so  much  of  the  issue  as  maintains  or  avoids 
ihe  bar^  though  it  does  not  find  all  the  words  of  the  issue  :  as,  if  the  obligor 
pleads  solvit  addiem^  the  plaintitl'  replies  that  the  defendant,  nor  A.  and  B. 
joint  obligors,  nee  eomm  aiiquis  solvit^  and  issue  theceon,  if  it  finds  that  tbe 
obligor  non  solvit^  it  is  sufficient.     R.  Cro.  Car.  6.  7. 

If  a  special  verdict  on  a  numdamtts  finds  that  plaintiff- was  chosen  a  jurat,  thOB 
diosenmayor,  received  the  sacrament  within  a  year  before  chosen  mayor,  but  not 
before  chosen  jurat,  it  is  good,  though  it  does  not  find  that  there  was  no  prosecutio0. 
Hartin  v.  Jenkin,  M.  14  6.  2.     Str.  1146. 

So,  it  IS  sufficienl  if  it  finds  the  defendant  guilty  for  part  only  of  the  de- 
mand on  chaise  in  the  declaration:  as,  in  trespass,  if  it  finds  him  guilty  for 
part  only  of  the  trespass  alleged.  Vide  2  Rol.  688.  I.  20.  703.  L  25.  704. 
1.5.10.     Videante,  (S  19.) 

To  trespass  vt  et  armis  for  assault  and  battery,  charging  special  damages,  de^ 
issdaot  pleads  as  to  the  et  et  armis  not  guilty,  and  issue  is  joined  ;  and  as  to  the 
special  damages  pleads  "  eon  assault  demesne;^*  plaintiff  replies,  **  de  injuria  sua 
pr^spria  ahsoue  iali  eausoj^^  and  issue  is  joined  ;  verdict,  «<  guilty  of  the  trespass 
^nOm  wiitten,"  is  good.     Hawks  v.  CroOon,  M.  32  G.  2.     2  B.  M.  698. 

In  ejectment,  if  it  finds  him  guilty  only  for  part  of  the  lands  or  tenements 
demised.     R.  2  Rol.  703.  I.  40.     Cro.  El.  13.     3  Lev.  334, 

p]So,  ID  an  action  upon  the  case  for  putting  in  cattle  and  consuming 
his  common,  if  he  is  found  guilly  only  for  depasturing  the  common,  and 
not  guilty  for  putting  in  the  cattle.     R.  9  Co.  112.     ^2  Rol.  704. 1.  15. 

80,  m  aQ.inrormation  upon  a  penal  statute,  if  it  .finds  only  one  defend- 
antguilty,  or  only  in  part.  R.  2  Rol.  707.  1.  30.  50.  708.  1.  5.  Cro.  El. 
8S5. 

So,  in  action    for  words,  you  stole  my  horse,  and  another  count  for 
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charging  with  felony,  if  it  finds  that  he  did  not  charge  vrifh  felony,  \mt 
finds  the  words,  it  is  sufficient  as  to  them.     R.  2  Rol.   710.  U  5. 

So^in  account,  the  defendant  pleads  to  part  baih'ffto  the  plaintiff  and  m 
stranger,  if  it  finds  him  bailiff  to  the  plaintifi  for  so  much,  withoot  more»  it 
19  sufficient.     R..  Mo.  548. 

Otherwise,  if  the  declaration  is  upon  an  entire  contract,  promise^  &c.  ; 
for  then,  if  it  finds  against  the  defendant  for  part,  it  is  a,  material  variation^ 
*  Jl.  2  Rol.  702.  I.  20.  ad  45.  707.  I.  55. 

If  there  ia  enough  found,  on  seyeral  issues  joined,  fiv  court  to  give  judgment  OBf 
Ihera  shall  be  no  new  venire^  though  on  one  isaue  no  proof  nor  yerdict,  B«rpe% 
461. 

(S  27*)*  Or,  omits  a  thing  not  material. 

So,  omitting  to  find  a  thing  not  material  does  not  avoid  the  verdict :  as^ 
if  it  finds  that  A.  was  seised  and  devised  to  B.  paying  debts  and  legacies, 
and  refers  to  the  court  ^hat  estate  passed,  it  fe  not  material,  though  it  does 
kiot  find  whether  B.  has  paid  the  debts  and  legacies ;  for  it  is  a  condition  ra« 
tfcer  than  a  limitation.     R.  2  Rol.  699. 1.  5. 

So,  in  debt  for  750/.  upon  a  bond  pro  septuagnit  et  quinquagint»  2t6n»,  if 
the  jury  finds  that  the  defendant  made  the  bond,  it  js  sufficient,  without 
finding  that  it  was  intended  for  750/.     R.  Hob.  1 16. 

So,  in  trespass,  or  rescous^  if  the  defendant  alleges  that  A.  ientdt  by  rent 
and  heriot-service,  and  justifies  for  a  heriot,  it  is  sufficient,  if  it  finds  a  ten* 
ure  by  heriot-service;  though  not  for  the  same  rent.     Semb.  Cro.  EL   799. 

Otherwise  in  repleyin,  for  the  avowant  oi^ghtto  prove  the  tenure  alleged* 
fl,  Cro.  EK  799. 

(S  38.)  Surplusage  do^s  not  avoid  it. 

And  surplusage  shall  not  hurt :   as,  if  the  jury  find  a  dirfsct  verdict  for  th^ 
plaintifi"  or  defendant,  and  then   add  uncertain  or  contradictory  matter* 
Vide  several  casei.     2  Rol.  695.  1.  5.  15.  35.     1   Leo.  92.     R.   Mo.  431 « 
R.  Cro.  El.  480.     R.  Oro.  Car.  76.  130.  174.     R.  2  Sand.  308.  Sav.  1 12. 
Vide  post,  (S  40.) 

As,  upon  anon  est  factum,  if  it  finds  that  it  was  his  deed,  but  delivered 
after  the  date.     2  Rol.  706.  I.  17. 

If  the  issue  be,  whether  A.  and  B.  enfeoflfed,  if  it  finds  that  A.  and  B, 
did  not  enfeoff,  but  that  A.  alone  enfeoffed,  the  last  clause  is  void.  2  RoK 
706.  1.  25. 

Verdict,  that  an  executor  administravit  vel  ad  usum  proprium  disposuitj 
r*]is  good,  though  in  the  disjunctive,  and  one  way  had  been  sufficient.  R. 
Pob.  49. 

If  it  finds  the  prescription  alleged,  it  is  goqd,  though  it  finds  more.  R. 
Jlob.  117.     R.  2  Lev.  253.     Mod.  Ca.  4. 

If  it  finds  a  demise  for  life  upon  the  land,  but  no  other  liverv.  R.  Cro.  El. 
482. 

Or,  quod  A.  10  Juo.  demistt  habendum  a  die  dat*j  and  livery  23  Jul.  this 
f>eing  repugnant  shall  be  rejected.     R.  2  Cro.- 153. 

So,  in  ejectment  for  12  acres  of  land,  if  the  defendant  is  found  guilt j 
for  20,  the  plaintiff  shall  have  judgment  for  12.     R.  2  Rol.  707.  I.«5.   . 

Ip  an  action  against  husband  and  wife  for  words  by  the  wife,  if  it  i^ 
found  that  the  husband  and  wife  spoke,  it  shall  be  surplusage  as  to  the 
husband,  and  a  good  verdict  against  the  wife.  R.  1  Rol.  216.  R.  2 
$lol.  433.  •      «;» 
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Bo,  if  the  juiy  find  that  the  defendant  committed  waste  and  sold,  and 
^hen  find  the  particalara  of  the  waste  hut  no  sale;  the  first  being  only  the 
title  of  the  verdict  shall  be  rejected  as  surplusage.     R.  2  Sand.  255, 

8oy  i[  it  finds  so  much  for  damages,  to  be  paid  in  dying  if  it  can  be,  the 
last  words  shall  be  rejected.     R.  Cro.  Car.  219. 

So,  if  it  finds  the  matter  in  issue  and  other  matter  out  of  the  issue,  which 
makes  contra.     Vide  ante,  (S  1 8.) 

So,  if  tenant  bj  receipt  pleads  that  A.  was  seised  for  life,  reversion  to 
biiB)  the  demandant  replies  that  A*  was  seised  in  fee,  and  issue  thereon  ;  a 
verdict  that  A.  had  nothing  in  the  land,  nor  the  other  in  reversion,  is  for 
the  tenant  by  receipt ;  for  it  is  found  that  A*  had  not  the  fee,  and  other  is 
sarplosage.     1  Rol.  705.  I.  40.  50.     3  Leo.  80. 

So,  on  an  indictment  for  battery,  if  the  jury  find  the  defendant  guilty 

fnmt  Sir  T.  F.  versus  ettm  queritury  where  the  indictment  was  found  at  the 

'  assizes  and  Sir  T*  F.  only  joined  issue  for  the  king  as  the  king^s  coronator 

eialtom.  io  B.  R.  it  will  be  good  ;  and  proul  Sir  T.  F.  versus  eum  qucritur 

rejected  as  surplusage.     R.  2  Sand.  308. 

I  Where  the  verdict  finds  matter  out  of  the  issue,  it  shaH,  generally,  be  re- 
jected as  snrplusage*  Richmond  v,  Tallmadge,  16  Johns.  Rep.  307. 
Bacon  V.  Calender,  6  Mass.  Rep.  303.  Lincoln  v.  Hapgood,  11  Mass. 
Rep.  358.  ( 

(S  29.)  Except  where  it  tends  to  the  prejudice  of  the  party. 

Bat  when  the  sqrplusage  tends  to  the  prejudice  of  the  parties,  it  is  bad; 
at,  ID  trespass  for  assault,  battery,  and  wounding,  the  defendant  justifies  Che 
sssaolt  and  battery,  and  issue  is  thereon;  the  jury  find  the  defendant  guilty 
for  the  assault,  battery,  and  woonding,  and  give  entire  damages,  it  is  badf 
for  damages  are  given  for  the  wounding,  which  was  not  in  issue.  R.  per 
three  J.  Wiqd.  cont.     I  Sid.  96. 

m 

(S  30.)  Nor,  a  small  variation* 

.  Nor,  a  small  addition  or  variation  ;  as,  if  the  declaration  be  of  land  ii^ 
Spretoo  and  Begtey,  and  the  verdict  of  land  in  Spriton  and  North  Begley^ 
R.  I  Sid.  27.     Vide  ante,  (S  24.) 

Evidence  of  a  bouse,  situale,  in  the  parish  of  M.  will  support  an  avprmeat  df  a 
JMOse  «  at  S-"  S.  being  extra-parochial,  and  both  places  usuaUy  [*]going  ^  the 
Q^e  of  S.     Burbige  v.  Jakes,  C.  P.  E.  38  G.  3.     1  Bos.  &  Pull.  Rep.  225. 

In  assumpsit f  if  the  jury  assess  damages  occasione  debiti  prmdicti  where  it 
should  be  occasions  nonptrf or maiion.  assumption*  prizdict*  R.  Rol.  696.  1. 
10.    Hob.  89. 

In  an  action  upon  the  case  for  an  escape  against  the  gaoler  of  the  prison 
of  the  castle  of  M.,  a  verdict  finding  that  the  defendant  is  gaoler  of  the  pris- 
on there,  and  permitted  the  escape  ;  but  that  there  is  no  castle  there,  is  good. 
R.2  Rol.  712.1.  2. 

In  an  action  for  slander,  if  the  declaration  and  verdict  vary  by  the  addi, 
tion,  omission,  or  change  of  any  words,  which  are  not  material  for  the  main 
taining  of  the  action  or  increase  of  damages.     R.  2  Rol.  717.  1.  \5.adbQr 
7 1 8.  K20.  ad  50.     R.  Hob.  1 80.     R.  Yel.  152. 

Olherwise  if  the  words  are  totally  diiferent,  though  of  the  same  sense. 
Vide  ante,  (S  24.) 

Id  an  action  on  the  st.  2  Ed.  6.  for  not  setting  out  of  tithes,  and  declara- 
tioR  upon  a  lease,  if  A.  so  long  live,  and  continue  parson,  if  it  finds  a  lease 
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if  A.  BO  long  live,  without  more,  it  is  sufficient ;  for  it  determines  (f  lie  re* 
signs,  or  does  not  continue  parson,  and   therefore  the  substance  is  found  ; 
for  the  words  omitted  are  what  the  law  implies.     R.  9  RoL  718*  K  5. 

In  ejectment,  if  it  finds  a  lease  not  materially  variant.  Vide  4  Leo.  14.. 
2  Rol.  704.  1.  30.  40. 

In  trespass,  if  it  finds  him  guilty  in  a  moiety  of  the  land  described  in  the 
declaration,  in  the  other  moiety  not  guilty.     R.  3  Cro.  183. 

So,  if  it  varies  in  a  point  collateral  to  the  matter  in  issue ;  as,  if  A.  avows 
and  pleads  a  lease  for  31  years,  and  a  grant  of  the  reversion  to  him,  and  the 
grant  of  the  reversion  js  traversed;  if  the  jury  find  a  lease  variant  from 
that  pleaded)  it  is  not  material.     K.  3  Rol.  705.  1.  35. 

If  the  issue  be  on  a  feoffment  to  the  use  of  A.  for  life,  and  afterwards  t% 
C.  in  tail,  if  it  finds  a  feoffment  to  the  use  of  A.  for  life,  and  then  to  other 
uses,  which  are  determined,  and  then  to  the  use  of  C.  in  tail,  it  is  good  ^ 
for  the  uses  determined  are  not  material.     R.  3  Rol.  713. 1.  30. 

In  assurnpsil  by  assignees  of  commissioners  of  bankrupt  for  40/.,  if  the 
verdict  finds  the  debt  35/.  only.     R.  Al.  38. 

So,  if  a  verdict  varies  from  th^  sum  demanded,  it  does  not  prejadtce  ; 
as,  in  debt,  if  it  finds  less  due  than  was  demanded  ;  for  the  residue  may  be 
paid.     R.  3  Rol.  703.  I.  50. 

So,  in  assumpsit^  on  the  custom  of  merchants,  that  either  alone  shall  pay 
money  promised  by  two  to  be  paid  at  certain  days,  when  they  are  found  in 
arrear  on  account,  if  the  verdict  varies  as  to  the  days  of  payment,  the  day^s 
being  past.     3  Rol.  703. 1.  5. 

So,  if  a  verdict  finds  a  variation,  when  notwithstanding,  the  matter  found 
is  sufiicient  to  maintain  the  is^ue,  the  verdict  is  good. 

In  action  on  promiaaory  note,  if  there  'are  two  counts,  one  on  the  note  in  1732, 
(as  it  was,)  and  the  other  for  money  lent  in  1733,  and  as  to  this  4ast  count  the  issue 
varies  from  the  deelanOion  as  to  the  time,  it  is  not  materiaL  Wright  v.  Croat,  P.  9 
6.  2.     B.  R.  H.  252. 

If  the  issue  delivered  is  entered  of  Trinity,  and  the  record  of  mriprnuiB  of 
Easter,  it  is  not  material.     Crofis  v.  Wiikin,  T.  9  G.  2.     B.  R.  H.  303. 

r*]If  plaintifi^s  accepting  issue  is  omitted  in  issue  delivered,  bat  inserted  in  ree* 
ord,  and  defendant  on  trial  makes  defence,  (though  only  by  excepting  to  plaintiff^s 
evidence  in  point  of  law,;  verdict  shall  not  be  set  aside.     Barnes,  455. 

John  John  S.  in  declaration,  John  8.  in  issue,  immaterial.     Barnes,  476. 

So,  that  plaintiff  was  mdebted  to  plaintiff.     Barnes,  477. 

So,  «award  of  vemrey  twelve  good,  &c.  vemre  itself  twelve  free.     Barnes,  487. 

(S  81.)  And  it  is  sufficient,  if  it  may  be  supplied  by  intendment. 

And  incident  and  necessary  circumstances  shall  be  supplied  by  inteod- 
ment.;  as,  on  a  general  verdict,  ail  circumstances  which  warrant  the  finding 
of  the  Jury  shall  be  intended.     2  Rol.  694.  I.  5. 

So,  if  a  man  may  lease,  reserving  the  most  accustomable  rent  for  20  years 
before,  if  the  jury  find  a  lease,  rendering  the  customary  rent,  it  is  sufiicient ; 
for  it  shall  be  intended  the  most  accustomable  for  20  years ;  for  customary 
extends  to  all  precedent  time.     R.  3  Co.  9.  Heydon. 

A  bargain  and  sale  /ound,  without  mentioning  the  consideration,  shall  be 
intended  upon  good  consideration.     Cro.  El.  819.     R.  2  Rol.  699.  1.  10. 

J  So,  if  part  of  a  promise  be  made  on  good  consideration^  and  part  is 

nudum  pactum,  it  shall  be  intended,  after  verdict,  that  the  damages  were 

assessed  on  the  part  which  was  good.    Phetteplaoe  r.  Steere,  2  Johns.  Rep^ 
442.  j  ^  r  -T 
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A  retfttaer  of «  deputy,  &c,  ibund,  shall  be  iotended  bj  deed.  R.  9  Co. 
51.  b. 

A  presentment  after  a  resignation  ;  a  consent  to  the  resignation  shall  be 
iirfended.     R.  2.Cro.  64.     Yel.  61. 

\l'\i  be  found  that  he  was  seised  in  fee,  and  made  a  will,  upon  which  the 
(|uef(ion  arises,  it  8h«ill  he  intended  that  it  was  land  in  socage,  and  that  he 
devised  it  by  his  will,  though  it  be  not  directly  found.  R.  3  Rol.  696.  K 
20.  25.     R.  2  Rol.  223. 

So,  that  he  died  seised.  R.  2  Rol.  694. 1.  35.  Vide  several  cases  to  tb* 
saine  cfTect.     2  RoL  698.  1.  20.  3a.     R.  coat.  2  Rol.  699.  1.  20. 

If  letters  patent  are  found,  they  shall  be  intended  under  the  great  seaL 
R.  2  Rol.  G99.  1.  35. 

If  it  finds  that  A.,  rtcogn,  se  debere  before  the  mayor  of  the  staple,  it  shall 
be  intended  that  it  was  by  writing  obligatory,  and  according  to  the  form  of 
Aiestatate.     R.  4  Co.  65:  b.     2  Rol.  700.  1.  35.  Hob.  56, 

If  it  &nds  a  court-baron  held  at  the  usual  place,  it  shall  be  intended  with- 
ifl  the  manor.     R.  9  Co.  51.     Hob.  56. 

If  the  jury  Rod  (hat  the  defendant  was  not  taken  by  a  ca.  sa*  but  by  aa  aKa^ 
eapiasj  U  shall  be  intended  that  the  alias  was  on  the  same  judgment,  and  be«- 
tweeii  Ihe  same  parties,  otherwise  it  would  not  have  been  doubted  whether 
the  (ditts  was  sufficient.  R.  2  Rol.  696.  I.  50.  Hob.  55.  Vide  Cro.  Car. 
458. 

So,  it  shall  be  intended,  that  he  was  kept  in  execution  ;  for  it  is  censer* 
((uential  on  the  taking.     R.  2  Rol.  697. 1.  10.     Hob.  56. 

Trespass  in  four  acres  of  land  in  A.  and  B.  verdict  of  the  third  part  of  two 
acres, and  it  does  not  say  in  what  vill,  it  shall  be  [^jintended  that  every 
acre  was  in  both  vills.     R.  Yel.  228.     Cont.  Sav.  35.  Ace.  Cro.  El.  465. 

If  it  be  found  that  a  man  viriuU  warranii  made  a  lease,  it  shall  be  intend** 
ed  that  he  pursued  bis  warrant,  though  all  the  circumstances  are  not  found* 
R.  Cro.  El.  167. 

Ifa  verdict  finds  a  lease  by  tcnnnt  in  taiU  it  shall  be  intended  that  he 
continues  alive.     R.  cont.  Cro.  El.  407.  *  Vide  ante,  (S  6G,  67,  68.) 

If  it  finds  a  grant  by  patent,  and  t///enu5  grant,  &c.  it  shall  be  intended 
by  the  same  patent.     R.  2  Brownl.  232.  4. 

ff  it  finds  a  deprivation  by  a  bishop,  it  shall  be  intended  well  made.  R. 
Jon.  393. 

J  In  a  declaration  containing  but  one  count,  and  a  part  of  the  allegations 
are  good,  and  a  part  bad,  it  shall  be  intended,  after  verdict,  that  damaget 
were  given  for  the  actionable  part.  Steele  r.  Western  Inland  Lock  Navi- 
gation Co.     2  Johns.  Rep.  283. 

So  in  a  declaration  containing  several  counts,  some  of  which  are  good,, 
and  others  bad.  Wolcott  v.  Coleman,  2  Conn.  Rep.  324.  Vide  Neal  v. 
Lewis,  2  Bay,  204.  ; 

But  in  Massachusetts,  it  has  been  held  that  where  the  declaration  con- 
tains several  counts,  some  of  which  are  materially  defective,  and  a  general 
verdict  found  upon  all  the  counts,  the  judgment  may  be  arrested  or  reversed 
on  error;  for  the  reason  that  the  court  cannot  determine,  that  no  damages 
were  given  upon  the  defective  count.  Kingsley  v.  Bill,  9  JVIass.  Rep.  19S. 
Benson  :>.  Swift,  2  Mass.  Rep.  50.  Stevenson  t.  Hayden,  2  Mass.  Rep. 
406.  Vide  Barnard  tr.  Whiting,  7  Mas?.  Rep.  358.  Nye  v.  Oiis,  8 
Mass.  Rep.  122.     Barnes  v;  Hurd,  1 1  Mas^s.  Rep.  59. 

8o,  in  covenant,  where  several  breaches  are  alleged,  and  a  discharge 
pleaded  as  to  part,  and  issue  taken  as  to  the  rest,  and  a  general  verdict  for 
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the  plaintiiT,  Uie  verdict  shall  be  intended  for  sach  breaches  only,  aft  are  Qot 
covered  by  the  special  plea,     Eastman  v.  Chapman,  1  Day,  30. 

So,  if  there  be  two  counts  in  a  declaration,  in  an  action  of  debt,  and  it  ap- 
pear from  the  record  that  evidence  was  given  on  one  count  only,  and  a 
general  verdict  is  found,  the  verdict  will  be  intended  as  referring  to  the 
eount  to  which  the  evidence  was  applied.     Ross  v*  Gill,  1  Wash*  89.  f 

(S  33.)  And  shall  have  a  reasonable  intendment. 

So,  words  shall  have  a  reasonable  intendment ;  as,  in  assise,  if  (he  jury 
find  that  the  defendant  is  tenant,  and  disseised  the  plaintifiT,  it  is  sufficient, 
without  saying  that  he  is  tenant  of  the  freehold,  or  that  the  plaintiff  was  seis- 
ed and  disseised  ;  for  it  shall  be  intended  that  he  is  tenant  of  the  freehold, 
and  not  by  statute-merchant  or  otherwise.     R.  2  Rol.  693. 1.  40. 

If  the  jury  find  the  contents  of  a  deed,  &c.  and  afterwards  the  deed  in  hac 
'Berbay  the  court  will  judge  on  the  deed  itself,  and  not  on  the  collection  of 
the  jury.     Vau.  77. 

(S  33.)  And  a  reasonable  construction. 

So,  if  a  verdict  finds  thai  A.  granted  to  his  companion,  the  court  constreea 
it  that  he  released  ;  for  this  is  the  proper*coDveyance  from  one  joint-tenant 
to  another.     S  Sand.  97. 

(S  34.)    When  an  intendment  does  not  aid. 

But  intendment  does  not  aid  a  matter  which  stands  indifTerent  and  is  ma* 
(erial ;  as,  that  rent  was  demanded  upon  the  land.     Vide  ante,  (S  20.) 

If  it  finds  a  bai^aitt  and  sale,  it  shall  not  be  intended  that  it  was  inrolled. 
Hob.  262. 

So,  if  it  finds  a  fine,  it  shall  not  be  intended  with  proclamations.     Ibid. 

If  it  finds  a  gaoler  insufiicient  at  the  time  of  the  escape,  in  an  action 
against  the  superior,  it  shall  not  be  intended  that  he  was  so  at  the  time  o( 
the  action.     R.  Eq.  Ca.  527. 

So,  it  shall  not  be  intended  that  no  damages  were  given  for  a  thing,  which 
is  sensible  though  insufficiently  alleged.     R.  1  Sal.  129.  364. 

{  On  a  special  verdict,  nothing  shall  be  intended  but  what  is  found  bj  Ihe 
jury.  Jenks  r.  Hallett,  1  Caines'  Rep.  60.  IngersolPs  Les.  r.  Blanchard, 
2  Yeates,  543.  Crousillat  v.  Ball,  3  Yeates,  375.  Tunnel  v.  Watsqn,  9 
Munf.  283^.     Vide  Robertson  v.  Ewell,  3  Munf.  1. 

Cases  where,  from  the  finding  of  a  particular  fact,  by  special  verdict,  the 
existence  of  another  fact  necessary  to  .the  confirmation  of  a  right  may  be  io'* 
tended.     Jackson  v.  Rightmyre,  16  Johns.  Rep.  314.  | 

(S  35.)  When  verdict  aided  by  a  special  conclusion  : — ^for  the 
court  doubts  nothing  but  that  which  is  referred  to  the  court. 

So,  an  imperfect  verdict  may  be  aided  by  a  special  conclusion  ;  for  the 
court  will  not  doubt  of  any  thins;  but  what  is  referred  to  the  court  [*jby  the 
verdict.  R.  5  Co.  97.  a.  R.  Mo.  266.  2  Rol.  698.  I.  SO.  40.  702.  1.  lO. 
D.  Lit.  94.  1 34. 

As,  if  the  jury  refers,  whether  a  resignation,  &c.  be  good  ;  whether  there 
was  a  resignation  shall  not  be  doubted.     R.  Yet.  61.     2  Cro.  64. 

If  entry  be  lawful,  it  shall  not  be  doubted  whether  A.  who  commanded 
the  entry  was  alive.     R.  3  Leo.  152. 

Nor  shall  it  be  doubted  whether  the  defendant's  title  is  good,  though  none 
found,  if  the  piaintilTs  entry  it  not  lawful.     R.  Cro.  EU  438. 
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if  the  jury  find  the  defendant  guiltj,  if  the  will  was  executed,  it  shall  not 
be  doubted  whether  the  devisor  was  seised.     R.  Eq«  Ca.  256. 

So,  if  a  special  verdict  does  not  find  a  title  for  the  plaiutifT,  but  concludei^ 
if  the  patent  be  good,  for  the  defendant,  if  not,  for  the  plaintiil;  if  the  court 
judges  the  patent  void,  the  plaintiff  shall  have  judgment :  for  the  court  will 
intend  that  the  jury  were  satisfied  that  the  plaintiff  had  a  good  title,  if  it 
was  not  avoided  by  the  patent.     R.  Cro.  Car.  22. 

So,  if  the  jury  conclude,  if  the  devise  is  in  fee,  for  the  defendant,  it  shall 
not  be  doubted  whether  there  was  other  land  in  fee  to  supply  the  devise  to 
the  plaintiff.     R.  Cro.  Car.  130. 

If  such  goods  were  distrainable,  for  the  plaintiff,  it  shall  not  be  doubted 
whether  there  was  a  good  cause  for  the  distress.     Somb.  conf.     1  Sal.  249. 

(S  36.)  And  therefore  a  special  conclosion  waives  the  special 

matter^ 

So,  if  a  verdict  finds  a  special  nnatter  in  assise,  and  says  besides,  that  the 
plaiotiQ  was  seised  and  disseised,  such  special  conclusion  waives  the  special 
matter.     2  Rol.  696. 1.  20. 

If  the^  plain  tiff  declares  upon  a  lease  by  father  and  son,  the  jury  find  a  leastf 
by  father  and  sod,  but  that  the  father  was  tenant  for  life,  remainder  to  the 
son,  and  so  it  was  a  lease  by  the  father  only,  and  a  confirmation  by  the  son^ 
and  concludes  whether  it  was  a  good  revocation  ;  on  such  conclusion  the 
court  does  not  take  notice  ef  the  other  matter.     R.  Jon«  ^93. 

(S  37.)  So,  a  special  conclusion  aids  other  defects^ 

So,  a  special  conclusion  on  a  single  point  aids  impeiCection  in  other  parts 
of  the  verdict :  as,  if  the  jury  find  a  special  matter,  and  conclude,  if  the 
^  lease  found  be  a  revocation,  &c.  this  aids  a  variance  between  the  declaration 
and  verdict.     R.  2  RoL  701. 1.  30. 

So,  such  a  special  conclusion  aids  a  repugnancy  between  one  pafi  of  the 
verdict  and  another.     R.  2  Rol.  701. 1.  45.     Hob.  54. 

(S  98.)  But  a  conclusion  does  not  aid : — ^if  it  be  contrwy  io 

the  premises. 

Yet,  the  conclusion  does  not  aid,  when  it  is  not  warranted  by  the  pre« 
Riises;  as,  iix  assise  for  rent,  if  the  jury  find  a  demand  and  refusal  [^jofthe 
rent,  tt  sic  dissehivU,  without  finding  a  demand  on  the  land,  it  is  not  suffi- 
cient; for  the  conclusion  is  only  their  deduction  from  the  premises,  and 
therefore  it  shall  not  be  intended  from  thence  that  it  was  upon  the  land.  .  R« 
2  Rol.  693.  1.  50. 

And  when  the  jury  make  a  conclusion  contrary  to  what  the  law  and  the 
coart  would  adjudge  on  the  special  matter  before  found,  on  which  their  con- 
clusion is  fonnded,  the  court  will  judge  upon  the  special  matter.  Hob«  53« 
Vide  3  Leo.  112.-    R.  Mo.  105.  269. 

As,  if  the  jury  find  a  receipt  by  (he  executor  of  rent  due  after  the  death  of 
the  testator  on  a  lease  for  years,  and  conclude,  so  assets,  the  court  will  ad- 
judge for  the  defendant ;  for  the  rent  runs  with  the  reversion*  Dy.  362. 
2  Rol.  702.  1.  5. 

If  it  finds  A.  seised,  that  B.  entered  and  leased  to  the  plaintiff,  and  if  A. 
baa  title,  for  the  plaintiff,  but  does  not  find  that  B.  entered  by  disseisin,  which 
shall  not  be  intended,  and  then  his  lease  to  the  plaintiff  is  void  :  though  the 
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jury  doubt  of  nothing  but  the  seisin  and  title  of  A.,  yet  the  court  will  lot 
give  judgment  for  the  plaintiffi     R.  2  Rol.  700.  1.  5. 

(S  39.)  Or,  if  the  special  matter  be  out  of  the  issue. 

So,  a  verdict  wbirh  finds  matter  out  of  the  issue,  is  void  for  so  much, 
though  thereon  it  concludes  generally  for  or  against  the  plaintiff  or  defen- 
dant.    Videante,  (S  18.) 

As,  in  annuity  by  prescription,  and  issue  on  the  prescription,  if  the  jury 
find  the  prescription,  but  that  nothing  was  in  arrear,  yet  judgment  shall  be 
for  the  plaintiffr    Hob.  54. 

(S  40.)  Or,  contrary  to  the  general  verdict. 

So,  if  a  verdict  begins  with  a  direct  verdict,  and  afterwards  finds  special 
toatter,  upon  which  the  law  will  adjudge  contrary  to  the  direct  verdict,  and 
submits  the  whole  to  the  co4irt,  the  court  will  give  judgment  according  to 
the  special  matter.     Hob.  53.     Vide  Dyer,  115.  370.  Cro.  Car.  212. 

As,  if  the  issue  be  whether  A.  was  taken  by  a  cap.  ad  satisfaciendum^  and 
the  jury  find  that  he  was  not  taken  by  a  ca.  sa.  but  that  on  the  same  judg* 
ment  he  was  taken  by  an  alias  ca.  sa.  and  sOy  &c.     R.  Hob.  53.     3  Rot. 

695.  1.  20. 

If  issue  be  on  an  assumpsit  to  save  bail  harmless,  and  the  jury  find  that 
the  defendant  assumed,  but  that  the  bail  was  condemned  at  the  suit  of  ano- 
ther, not  in  the  suit  against  him  for  whom  he  was  bail.     Semb.  Cro.  EK  459^. 

(S  41.)  A  verdict  needs  not  precise  certainty. 

A  verdict  nee<l9  not  precise  certainty;  as,  if  the  jury  find  a  commissioa 
stcundAimformam  statuti^  it  is  sufficient,  though  it  does  not  shew  the  statute 
pursued  in  all  points*    5  Co»  7.  b.  de  J.  EccL 

So,  if  it  finds  that  it  was  not  parcel,  but  was  demised  as  pacvceij prcttextu 
eufiisfwl  reputed  parcel,  it  is  suflicient  on  issue  whether  reputed  parcel* 
R.  1  Sid.  191. 

\  In  ejectment  for  two  parcels  of  land  particularly  described,  a  finding 
"  that  the  defendant  has  done  wrong  and  disseisin,  in  manner  and  form,''  &c. 
^^  so  far  as  respects  the  plaintiff's  right  in  his  mother'^s  dower ;  and  therefore 
find,"  &c.  ^*  And  as  to  the  residue  of  the  demanded  premises,  the  jurj 
find,  that  the  defendant  has  done  no  wrong  nor  disseisin,"  is  sufficiently  eer« 
tain.     Kinney  v.  Williams,  2  Day,  68. 

Certaintyto  a  common  intent  is  sufficient.  Green  v.  Liter,  2  Wheat.  306.  f 

[♦](S  44.)  Nor,  certainty  in  a  thing  not  material. 

So,  certainty  is  not  necessary  in  a  case  where  it  is  not  material ;  as,  ia 
debt  against  an  heir  who  pleads,  nothing  by  descent,  if  the  jury  find  that  he 
bad  divers  lands,  without  saying  what,  it  is  sufficient ;  for,  for  a  Mse  plea^ 
there  shall  be  a  general  verdict  against  him,  without  regard  to  assets.  R» 
2  Rol.  694.  1.  40.     1  Rol.  234. 

(S  4Si.)  So,  a  verdict  is  aided  by  a  finding  to  part  of  the  decla- 
ration. 

So,  a  verdict  may  be  aided  by  taking  it  only  upon  one  part  of  the  decla^ 
ration,  and  not  upon  the  whole. 

And  it  may  be  taken  upon  any  part  of  the  declaration  to  which  the  evi- 
dence is  applicable.     Per  Holt,  t  Sal.  133.. 
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If  a^erdiet  is  given  generally  for  plaintiff',  and  by  mistake,  on  a  count  not  proved^ 
iBSlead  of  the  count  proved,  the  court  will  order  the  verdict  to  be  entered  on  the 
light  count,  and  not  grant  new  trial.     Sulston  v.  Norton,  M.  2  G.  3.    8  B.  M. 
1396. 

(S  44.)  By  amendment. 

If  the  jury  find  a  verdict  for  the  plaintiff  with  one  penalty  generally  in  a  penal  a^ 
tion,  and  tl^  plaintiff  appl^  it  to  one  count,  he  cannot  aflerwards  apply  it  to  anotheri 
tfaov^  the  former  be  bad  m  point  of  law,  and  though  the  evidence  would  have  war- 
ranted the  verdict  on  any  other  count.     3  T.  R.  448. 

^  A  eentre  de  novo  will  be  awarded  to  ascertain  a  fact  not  controverted  before  the 
jury,  unlesa  the  opposite  party  will  consent  to  amend  the  special  verdict,  by  insert 
lEKgit.     Watson  o«  Dekfield,  1  Johns.  Bep.  150. 

Wheie  one  count  is  good,  and  others  bad,  and  a  general  verdict,  if  the  evi^ 
^nce  has  been  on  the  good  count  only,  the  verdict  may,  be  amended  from  the  judges 
nunutea.  TJnioa  IVonpike  Co.  v,  Jenkins,  1  Caiues'  Rep.  381.  Tide  Barnard  v. 
l/¥latinSf  7  Mass.  Rep.  358.     Barnes  e.  Hurd,  11  Mass.  Rep.  57. 

SOf  uit  appear  from  the  judge's  certificate  that  the  evidence  did  not  particularly 
9ppfy  to  the  bad  count.     Stafford  v.  Green,  1  Johns.  Rep.  505.  y 

When  a  yerdict  shall  be  amended,  vide  Amendment,  (P.) 

(S  45*)  When  a  verdict  shall  bie  avoided : — hy  misdemeanor  of 

the  jury  and  parties. 

After  the  departure  of  the  jury  from  the  bar,  they  may  return  into  court 
to  hear  any  evidence  of  which  they  are  in  douht.     3  Roi.  676.  h  1 0. 

But  if  the  jury  examine  witnesses  by  themselves,  though  nothing  is  said 
but  the  evidence  which  was  given  in  court,  the  verdict^hall  be  avoided.  R. 
Cro.  El.  411.  SRol.  715.  1.20.  1  Leo.  305.  R.  2  Rol.  26?.  M<u 
452.     Pal.  326. 

So,  if  a  witness  delivers  to  them  a  bundle  of  writings,  which  were 
shewn  to  the  court,  but  some  of  them  not'  read  as  evidence,  ft.  2  RoU 
714.  \.  10, 

Though  the  jury  say,  that  it  was  laid  aside  and  noi  inspected  by  them  \ 
for  they  ought  to  inform  the  court  of  it.     R.  2  Rol.  714,  1.  25. 

So,  if  the  jury  receive  money  of  the  parly  or  his  agent,  after  departure^ 
before  they  have  agreed  on  their  verdict,  their  verdict  shall  be  avoided^ 
Per  two  J.  Wray  cont.  1  Leo^  1?. 

Or,  eat  or  drink  at  the  charge  of  the  party.  Co.  Lit.  227.  2  Rol.  713. 
L  50.      1  Leo.  133. 

Or,  throw  cross  or  pile,  and  give  verdict  accordingly.  R.  2  Jon.  83. 
R.  2  Lev,  140.  205,  Barnes,  44 1.  [Com.  525.  Pr.  Reg.  409.  Co.  G. 
124.1 

[*Jlf  one  person,  whose  name  was  not  in  the  box,  answers  for  another.  Nor* 
man  v.  Beaumont,  C.  P.  M.  18  Geo.  2.     Willes,  484.     Barnes,  463.  S.  C. 

If  afier  the  jury  are  retired  they  receive  papers  from  one  party  without  consent 
of  the  other,  the  verdict  shall  be  set  aside.  Jennings  v.  Waine,  P.  8  G.  3.  B.  R. 
H.  116. 

So,  if  a  party,  or  any  for  him,  delivers  a  letter  or  other  writing  not  given 
in  evidence  to  any  of  the  jury,  and  a  verdict  is  given  for  him.  Co.  Lit. 
227.  b. 

Or,  a  writing  shewn  in  court,  which  the  judge  said  was  not  material  to  (he 
jssae.     Cont.  per  Poph.     Qu.  per  Ro).     2  Rol.  715. 1.  15. 

Or,  a  bundle  of  writings,  some  of  which  were  read  in  court,  some  shewn 
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to  the  court,  but  not  riead  in  evidjence.    R»  2  RoK  714.  K  10.     Vide  Lit. 
69.     Pal.  326. 

Though  the  jury  say  they  did  not  inspect  tbem.     2  Rol.  714. 1.  25* 

Sq,  if  the  party  gives  to  any  of  the  jury  before  he  is  sworn,  an  escrow  of 
the  evidence  afterwards  given,  which  he  shews  to  his  companions.     R.  2 
Bol.  714.  1.  45.  715.  1.  42.     Sti.  383. 

So,  if  the  plaintiff  says  to  the  jury  upon  their  departure,  it  is  as  clear  for 
me  as  the  nose  of  my  face  -,  for  tnis  is  new  evidence,  and  strongly  persuadea. 
R.  2Rol.  716.1.  10. 

A  thing  of  such  a  nature  as  will  avoid  a  verdict  must  be  returned  on  the 
;}0€/ea,  and  cannot  be  surmised.  R.  Cro.  £1.  616.  S  Leo.  267.  R.  2 
Rol.  262.     Pal.  325, 

The  misconduct  of  the  jury  in  relation  to  their  verdict,  caimot  be  estabiished  by  a 
juror's  own  testimony.     1  T.  R,  11.     1  N.  R.  326.     -^  Vide  Howard  v.  Cobb,  3 
Pay,  810.  y 

And  eating  and  drinking  at  the  charge  of  the  party  ought  to  be  alleged  be- 
fore the  verdict  received  and  not  afterwards.  R.  Mo.  17.  Semb.  15  H.7.  1.  b. 

But  if  such  matter  appears  by  affidavit  afterwards,  the  verdict  is  usually 

discharged.     2  Lev.  140.205. 

It  may  be  moved  ader  motion  in  arrest  of  judgment,  on  new  matter  disclosed. 
Barnes,  441.  443. 

And  if  the  thing,  wherein  the  jury  misdemcan  themselves,  is  by  the  act 
of  the  party  who  has  benefit  by  the  verdict,  there  shall  be  a  new  trial,  oth- 
erwise the  jury  only  shall  be  fined.     Per  Holt,  Salf  645,  15  H.  7.  1,  b. 

I  So,  if  the  jury  separate  before  they  have  agreed  on  a  verdict,  and  afler- 
lyards  return  their  verdict,  it  will  be  set  aside,  and  a  venire  de  novo  awarded. 
Lester  v.  Stanley,  3  Day,  207.  Nichols  v.  Whiting,  ib,  in  nolo.  Howard  p. 
Cobb,  3  Day,  310.     Vide  Anon.  3  Day,  311. 

So,  if  any  of  the  jurors  converse  with  others  not  ef  (he  jury,  about  the 
cause  before  verdict  rendered,  judgment  shall  be  arrested.  Bennqt  v.  How- 
ard, 3  Day,  219.  | 

(S  46.)  When  not. 

But  if  the  jury  take  with  them  deeds,  &c.  given  in  evidence,  it  does  not 
avoid  the  verdict,  though  it  was  without  the  direction  of  the  court.  R.  Cro. 
Pl.  411.      Per  Holt,  Sal.  645. 

So,  if  they  take  books,  writings  without  seal,  &c.  given  in  evidence,  wilh- 
put  the  consent  of  the  parties,  or  of  the  court.  R.  Cro.  El.  411.  2  Rol. 
715.     Co.  Lit.  227.     Mo.  452. 

Though  they  take  them  from  the  party  or  his  agent.  R.  Cro.  El.  411. 
fiRol.715.  I.  10.  50.  716.  1.  5. 

So,  if  they  take  depositions  shewn  in  evidence,  though  all  were  not  read  in 
court.     Lit.  69. 

So,  if  a  juror  himself  shews  to  his  companions  a  writing  not  given  in  evi- 
dence ;  this  does  not  avoid  the  verdict,  if  he  had  it  not  [*Jfrom  the  party  or 
his  agent.     R.  Cro.  El.  616.     2  Rol.  715.  I.  35.  Mo.  546. 

So,  if  the  plaintiff  speaks  to  the  jury,  if  he  says  nothing  of  the  cause.  R. 
?R©I.  715.  I.  45.  -»    J  J  6 

Though  one  of  the  parties  desire  a  juror  to  attend  in  his  c^use.  Suel  v.  Tim, 
|)reU,  M.  12  G.     Str.  643. 

I,  /  *u^'  '^  **  ^^'  *  sufficient  ground  for  setting  aside  a  verdict,  that  while  the  jury 
nau  the  cause  under  consideration,  one  of  them  said,  in  the  hearing  of  others,  that 
mey  had  agreed,  and  were  ready  to  return  their  verdict  into  court,  Nichols  v, 
prqnson,  2  Day,  211.  >^ 
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Or,  if  a  JBror  ehallenged  and  witbdrawn  stands  with  a  jery  for  half  an 
bouT,  if  he  does  not  give  evidence.     R.  2  Rol.  8ii. 

So,  if  flie  jury  eat  or  drink  before  the  verdict,  if  it  be  not  at  the  chaise 
of  the  party  or  his  agent.  Co.  Lit.  227.  b.  2  Rol.  713.  1.  45.  55.  R.  I 
heo.  133.     3  Leo.  267.     R.  Mo.  33.  599.     Barnes,  441. 

Or,  at  the  charge  of  the  party  after  they  are  agreed.  Co.  Lit.  227.  b, 
S  Rol.  713. 1.40. 

So,  if  Aey  eat  and  drink  in  view  of  the  judge  with  the  consent  of  the 
coort.     20  H.  7.  3.  b. 

Thongh  jurymen  leave  the  rest  for  some  time.  Wray  v.  Thorn,  C.  P.  M.  18 
G.  2.     Wifiea,  488.  S.  C.     Barnes,  441. 

Though  a  juror  be  called  Heniy  instead  of  Harry.     Bamed,  451. 

A  velvet  ahall  not  be  set  aside  on  affidavit  of  two  of  the  jurors,  that  the  jury 
sotandedto  giveTs.  only,  besides  23/.  7^.  brought  into  court,  instead  of  23/.  Ms.  for 
wVi»^  ^e  verdict  was  declared  and  entered  up.  Palmer  v.  Crowle,  P.  12  G.  2. 
A]idT.a82. 

Affidavit  of  jurymen  confessing  they  tossed  up  for  verdict,  not  sufficient.  Seml^ 
Barnes,  438, 

A  verdict,  though  entered  by  mistake,  is  conclusive  in  a  collateral  proceeding.  1 
East,  355. 

(S  47.)  By  arrest  of  judgment. 

After  verdict  a  man  may  allege  any  thing  in  the  record,  in  arrest  of  Judg- 
ment,  which  may  be  assigned  for  error  after  judgment.  2  Rol.  716.  I.  30. 
45.     1  Sal.  77. 

On  an  information,  under  a  private  statute,  a  misrecital  of  the  commencement 
of  the  parliament  is  fatal,  after  verdict,  on  the  plea  of  not  guilty.     Doug.  97.  n. 

So,  after  interlocatory,  before  the  principal  judgment.  R.  Cro.  El.  914, 
235.     1  Leo.  309.     Cent.   1  Vent.  253.     Ace,  2  Mod.  Ca.  265. 

And  judgment  shall  not  be  entered  till  four  days  after  verdict,  if  thrre  arc 
so  many  within  the  term,  because  the  plaintiff  may  move  in  arrest  of  judg- 
ment.   R.  1  Sal.  77. 

Otherwise,  if  there  are  not  four  days  within  the  terra.  Ibid.  Thomas  v, 
Ward,  C.P.E.  41  Geo.  3.  2  Bos.  &  Pull.  393.  S.  P.    . 

So,  stnj  thing  which  shews  the  writ  .abated  ;  but  if  abateablc  only,  it  is 
not  sufficient.     1  Sal.  77. 

If  on  a  motion  in  arrest  of  judgment  there  is  a  rule  to  stay  it,  and  after- 
wards the  court  is  divided,  there  cannot  be  judgment.     1  Sal.  1 7. 

Otherwise,  if  the  court  be  divided  on  the  first  motion.     Ibid. 

Afler  verdict,  the  court  will  do  what  they  can  to  help  declaration,  but  not  ailer 
judgment  by  default ;  so,  if  plaintiff  has  not  averred  performance,  or  readiness  to 
perform  what  was  to  be  done  on  his  part,  judgment  shall  be  arrested.  Collins  v. 
G'ibbs,  M.  33  G.  2.     2  B.  M.  899. 

{^*]A  verdict  will  not  aid,  where  the  gist  of  the  action  is  not  laid  in  the  declaration ; 
imt  it  will  cure  ambiguity.     Cowp.  826.     Doug.  683. 

In  an  information  for  two  penalties  on  two  statutes  for  the  same  fact,  and  verdict 
pro  rtgt,  and  one  is  bad,  jtidgment  cannot  be  arrested  as  to  part,  and  given  pro 
rtgt  for  the  other,  but  must  be  arrested  in  ioto.  Rex  v.  Rosevere,  T.  1730.  Bunb. 
286.  295. 

If  good  notice  of  trial  is  given  and  countermanded,  then  second  notice,  but  name 
of  cause  omitted ;  this  second  continued,  and  name  of  cause  inserted,  and  cause 
tried,  verdict  set  aside  ;  the -continuance  cannot  cure  the  second.     Barnes,  297. 

If  on  a  bed  justification  in  trespass  there  is  verdict  for  defendent,  yet  it  shall  be 
set  aside,  and  judgment  entered  for  plaintiff.     Barnes,  255. 

Where  it  appears  upon  the  face  of  the  record,  that  the  defendant  will  be  entitled 
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to  recover  from  the  plaintiff  the  veiy  same  sum  for  wW<*  he  is  suing  him,  ibe  court 
wiU  arrest  the  judgment.     4  T.  R.  470.  .     ..    ,  ^      ooi     ^•.> 

But  he  cannot  assign  error  in  fact  in  arrest  of  judgment.     2Kol.   716. 

*  As'  that  the  plaintiff  i&  an  infant,  and  appeared  by  attorney.    Bro.  At- 

torney,  46.  «,..,.       u  i.      l 

Judgment  after  verdict  shall  not  be  arrested  for  an  objection  that  would  have  heem 
good  on  demurrer.  Thus,  in  debt  on  security-bond  of  a  bailiff  of  G.  hundre^j 
conditioned  if  he  duly  executes  his  offices  within  that  hundred,  and  executes  aU 
warrants  directed  to  him,  and  makes  due  return,  then,  &c.  jJea  of  pert'onnance  5 
replication,  that  defendant  had  not  duly  executed  a  warnmt  directed  to  hiiPi  rejom- 
der  he  had ;  verdict  against  him  ;  he  shall  not  arrest  judgment,  because  it  is  not 
alleged  that  the  warrant  was  directed  to  him  as  bailiff  of  6.  hundred.  Weston  v. 
Mason,  T.  6.  G.  3.  3  B.  M.  1725. 

Per  curiam — after  judgment  on  demurrer,  defendant  shall  not  come  to  aneat 
judgment  on  the  return  of  the  inquiry,  for  an  exception  that  might  have  been  taking 
on  arguing  the  demurrer.  Secus^  in  case  of  judgment  by  default,  or  if  the  &ult 
arises  on  writ  of  inquiry  or  verdict.     Edwards  v  filunt,  P.  7  G.  Str.  425. 

A  defendant  cannot  move  to  arrest  a  judgment  awarded  on  demurrer,  whether 
general  or  special,  on  an  objection  which  might  have  been  taken  advantage  of  cm 
arguing  the  demurrer.     2  Mars.  326,     6  Taunt.  650. 

Nor,  a  matter  of  record  which  does  not  appear  by  the  same  record  5  as^ 
want  of  an  original,  warrant  of  attorney,  &c.     1  Sal.  77. 

The  want  of  a  bill  in  the  King's  Bench,  and  the  want  of  an  original  in  the  Com- 
mon Pleas  are  both  cured  after  verdict.     Cowp.  455. 

Nor,  can  move  in  arrest  of  judgment,  if  the  roll  where  the  judgment 
should  be  entered,  or  the  postea  is  not  in  court.     Pr.   Reg.    147.  Mod.  Ca# 

24.     1  Sal.  78. 

So,  after  judgment  quod  capiatur  upon  an  indictment  or  information,  h^ 
shall  not  move  in  arrest,  for  the  judgment  is  final.     1  Sal.  78. 

Nor,  after  a  nonsuit.     R.  Lit.  553. 

InB.  Rihemay  move  in  arrest  of  judgment  within  four  days  after  the 
postea  brought  into  court  in  C.  B.  only  within  four  days  after  the  commence* 
ment  of  the  term.     1  Sid.  36.     Lut.  11. 

And  if  judgment  is  signed  before,  or  on  the  fourth  day,  it  is  irregular, 
thoughnoexecution  till  after.     R.  5  Mod.  205. 

Sunday  is  not  esteemed  one  of  the  four  days  within  which  arrest  qf  judgment 
must  be  moved  for.     M.  7  G.  3.     4  B.  M.  2130.     Dougl.  745. 

Motion  in  arrest  of  judgment  must  be  on  the  appearance-day  of  the  return  of 
habeaa  corpus  jur.     Barnes,  445. 

[*]If  it  IS  to  be  moved  theiast  day  of  term,  there  must  be  notice  given.  Barnes , 
247. 

Defendant  in  an  indictment  may  move  in  arrest  of  judgment  at  any  time  before 
judgment  signed.     Rex.  v.  Hays,  T.  3  G.  2.     Str.  843. 
^^nd  now  in  a  civil  action  in  B.  R.  a  motion  may  be  made  in  arrest  of  judgment, 
after  a  rule  for  a  new  trial  has  been  discharged,  and  at  any  time  before  judgment  mm 
entered  up.     Taylor  v.  Whitehead,  B.  R.  T.  21  Geo.  3.  DougL  745. 

In  B.  R.  a  rule  has  been  obtained  to  shew  cause  why  a  nonsuit  should  not  be 
entered,  or  wliy  the  judgment  should  not  be  arrested,  or  why  a  new  trial  should  not 
be  granted.     Cameron  v.  Reynolds,  B.  R.  H.  16  Geo.  8.     Cowp.  403. 

If  there  is  a  demurrer  to  one  count,  and  a  verdict  for  plaintiff  on  anotiier,  judg- 
ment  cannot  be  arrested  till  the  demurrer  is  detennined,  for  till  then  the  f  roeeedingft 
are  not  complete.     Goodright  v.  Hodson,  M.  12  G.  2.  Andr.  282. 

After  verdict,  the  court  will  suppose  every  thing  right,  unless  the  contrary  ap^ 
pears  on  the  record.     Bull  v.  Steward,  M.  23  G.  2.     1  Wils.  2M. 
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Jadgment  shall  not  be  aireflted  because  the  defendant's  name  is  put  in  two 
counts  instead  of  plaintiff's.     Riclmrds  v.  Siraonds,  M.  10  6.  3.  3  Wils.  40. 

JwilgmeDt  shall  not  l>e  arrested,  because  in  joining  issue  the  defendant's  name  is 
ie]>eated9  iost(»d  of  inserting  the  plaintiff's.  Rawk>one  v.  Hickman,  P.  9  6. 1. 
Frobynr.  Churchman,  M.  5  6.  2.  Cleaver  ▼.  Jordan,  M.  7  6.  2*  Harvey  v. 
Peake,  M.  6  G.  3.     3  B.  M.  1793. 

The  court  will  not  arrest  the  Judgment  in  an  action  for  words  *in  one  count, 
dioagh  some  of  th^m  be  not  action&le.  Lloyd  v.  Morris,  C*  P.  H.  17  Geo.  2. 
Wines,  443. 

Seotf  where  there  are  two  counts,  and  none  of  the  words  in  one  are  actionable, 
and  a  general  verdict  is  given  for  the  plaintiff.     C.  P.  H.  17  Geo.  2.     Wrlles,  443. 

The  provision  in  the  stat.  16  &  17.  Car.  2.  c.  2S.  that  judgment  shall  not  be 
snreated  by  reason  of  omitting  the  words  vi  et  wtnU  or  contra  pacem,  does  not  op- 
srate  to  suppFf  their  place  in  actions  wherein  they  were  never  meant  to  be  inserted ; 
nor  therefoce  in  one  described  as  '*  trespass  upon  the  case,"  and  stating  a  foxci^ 
Ue  injury.    6T.  R.  125. 

'I  After  verdict,  it  is  no  ground  of  arrest,  that  the  promise,  in  indebitatus  assump- 
sit, IS  alleged  to  have  been  made  on  a  day  subsequent  to  the  date  of  the  writ.  Sto- 
lyr.  Baneff,  2  Conn.  Rep.  665.  ^ 

^   (S  48.)  By  an  inconsistent  rerdict  upon  another  issue. 

So,  a  verdict  may  be  avoided  by  a  contrary  verdict  between  others. 

But,  if  there  be  a  verdict  in  quare  impedity  that  A.  was  not  admitted,  &c. 
upon  the  king's  presentation,  a  contrary  verdict  in  a  right  of  advowson  be- 
tween the  king  and  others,  not  parties  to  the  qtiare  impedit^  does  not  avoid 
the  verdict  in  quare  impedii.     K.  Cro.  Car.  690. 

So,  if  a  verdict  upon  another  issue  in  the  same  action  be  inconsistent  : 
as,  in  trespass  against  two,  if  one  pleads  not  guilty,  and  it  is  found  against 
him,  the  other  pleads,  given  by  the  plaintiff,  which  is  found  against  the  plain* 
(iff,  there  shall  be  judgment  against  the  plaintiff  on  the  first  verdict  also  ;  for 
the  title  appears  against  him.     Hob.  64.  Mod.  Ca.  10.     2  Cro.  134. 

Otherwise,  if  the  defendants  are  sued  severally.     Hob.  51. 

So, in  trover,  if  one   defendant  pleads  not  guilty,  and  is  found  guilty,  the 
other  pleads  a  release,  which  is  found  for  him,   the  plaintiif  ^hall  not  have 
Juc/gntent  against  him  who  pleaded  not  guitly  ;  for,  being  jointly   charged, 
the  release  to  one  discharges  both.     R.  4.  Mod.  379. 

J  Vide  Van  Dcusen  -o.  Van  Slyck,  15  Johns.  Rep.  223*  \ 

[*]So,  in  an  action  against  two,  one  is  found  guilty,  the  other  pleads  a  jus-* 
tificatioD,  whereupon  issue  is  joined  on  an  immaterial  point,  and  the  defen- 
dant at  the  trial  makes  default,  whereby  being  out  of  court,  there  cannot  be 
a  repleader  ;  the  plaintiff  cannot  have  judgment  against  one,  but  the  action 
abates  against  both.     Mod.  Ca.  10. 

A.  and  B.  have  mutual  demands  ;  each  brings  action,  A.  gives  notice  to  set  off,- 
B.  does  not :  both  causes  come  on  at  the  same  sittings,  but  A.  v.  B.  first ;  A.  takeft 
verdict  for  his  whole  demand,  30/.  ;  then  B.  v.  A.  comes  on,  A.  ofibrs  to  set  oflf, 
but  is  not  allowed,  and  B.  has  verdict  for  his  whole  demand,  11/.;  this  verdict 
against  A^  shall  he  set  aside,  with  costs  of  nonsuit ;  but  he  shall  remit  so  much  of 
the  damages  recovered  by  him  as  exceeds  the  balance  of  the  mutual  debt.  Brown 
V.  Baskervitle»  T.  1  Q.  d.     2  B.  M.  1229. 

But  otherwise,  if  the  verdict  does  not  appear  inconsistent ;  as,  in  trespass 
against  A.  and  B.  one  pleads  not  guilty,  the  other  justifies  for  preservation 
of  the  peace,  and  it  is  found  for  him,  and  for  the  plaintiff  on  tlie  other  issue  ; 
the  plaintiff  shall  have  judgment,  for  he  might  be  guilty  at  another  tiu3e> 
R.  ft  Cro.  134. 
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Indebitatus  assumpsit  Agaiiifrt  A.  and  B.  and  judgment  against  A*  hjnil  H- 
ci/,  B.  pleads  payment,  and  there  is  verdict  for  him,  A.  aball  not  be  dit- 
charged  contrary  to  his  own  confession.     Per  Holt,  1  Sal.  23. 

(T)  POSTEA,  &c. 

By  rule  2  Ja.  2,  in  C.  B.  the  clerk  of  assise,  &c.  shall  deliver  the  postea 
to  Ihe  prothouotary  on  the  quarto  die  post  of  the  return  of  the  writ  of  nisi 
prius  in  bank,  on  pain  of  20/. 

And  he  keeps  it  in  the  interim^and  shall  have  6s,  Sd*  for  bis  attendance 
with  it  before.     Mod.  Ga.  24. 

And  be  ought  not  to  deliver  the  postea  till  that  time  to  any  except  the 
clerk  in  court.     Ibid. 

'  If  the  defendant  would  move  in  arrest  of  judgment,  he  must  give  notice, 
and  have  the  postea  in  court. 

And  a  rule  upon  the  postea^  that  it  be  brought  into  court,  is  notice.  1 

Sal.  78.  * 

The  court  will  not,  at  a  distance  of  time  after  the  trial,  amend  the  postea,  by  io^ 
creasing  the  damages  given  by  the  jury,  although  all  the  jurymen  join  in  an  affida- 
vit, stating  their  intention  to  have  been  to  give  the  plaintiff  such  increased  damir 
ges,  and  that  they  conceived  the  verdict  they  had  given  was  calculated  to  give  hiin 
such  a  sum.     2  T.  R.  281. 

'  Where  on  the  argument  of  a  special  verdict  in  ejectment  the  court  of  €•  P.  gave 
judgment  for  the  lessor  of  the  plaintiff,  the  court  on  motion  staid  the  postea  until  the 
eventofa  writ  of  error  (which  the  defendant  intended  to  bring)  should  be  known, 
on  the  defendant's  undertaking  to  account  for  the  mesne  profits  from  the  day  of  the 
demise.     Roe  v.  Jones,  C.  P.  T.  28.  6.  3.  1  H.  BL  34. 

Where  a  verdict  is  reduced  under  a  reference,  the  plaintiff  is  entitled  to  thepoifea, 
without  any  application  to  the  court.     1  B.  &  P.  480. 

Special  cases  and  arguments. — No  special  arguments  to  be  entered  the  laai  pa« 
per  day  of  the  term.     Lofil.  370. 

In  a  case  reserved  for  the  opinion  of  the  court,  the  facts  proved  at  the  trial  ought 
(o  be  stated,  and  not  the  evidence  of  those  facts  only.     2  Wila,  163. 

[*]In  a  case  reserved  at  the  trial  for  the  opinion  of  the  court,  the  court  cannot 
infer  any  facts  beyond  those  which  appear  therein.  Thus,  if  a  grant  is  required  to 
be  made  to  take  effect  in  possession,  which  in  its  term  it  does,  and  the  case  elates 
that  the  grantor  afterwards  remained  in  possession  till  his  death,  the  couit  cannot 
thence  infer  that  the  grant  was  colourable,  and  that  his  remaining  in  possession  was 
*  a  tacH  condition  understood  when  the  grant  was  executed.     3  M.  &  S.  407. 

As  a  special  case  is  settled  before  a  jury,  so  it  must  stand.     Lofit.  88. 

If  parties  go  to  trial  prepared  with  a  case  drawn  for  the  purpose  of  taking  the  opi- 
nion of  the  court,  the  court,  on  arguing  the  case,  will  not  allow  a  formal  objection  to 
be.  made  which  was  not  taken  at  Sie  trial.     4  T.  R.  294. 

J^Totices. — All  notices  in  the  exchequer  must  be  given  and  received  in  the  nAnes 
Sif  clerks  in  court.     1  Price,  385. 

In  C.  B.  notice  of  motion  cannot  be  served  afler  nine  at  night     2  Taunt.  48. 

A  defective  notice  is  not  cured  by  appearance.     Cowp.  30., 

Where  a  notice  is  a  nullity,  the  party  need  not  apply  for  relief  until  notioeof  some 
effectual  proceeding.     2  N.  R.  75. 

A  term's  notice  is  not  necessary  to  revive  proceedings  against  a  defendant  who 
has  stayed  them  by  obtaining  an  injunction.     2  Blk.  784. 

Where  proceedings  are  stayed  for  a  time  certain  above  a  year,  proceedings  may 
go  on  at  the  expiration  of  the  time  without  a  term's  notice.     2  Blk.  762. 

After  a  year's  acquiescence,  judgment,  as  in  case  of  a  nonsuit,  may  be  moved  for 
without  a  term>  notice.     2  Blk.  1223. 

The  rule  that  a  term's  notice  is  requisite  where  no  proceedings  have  been  bad  for 
f*i26l]  ^ 


f^tiriM  together,  doe*  sot  a(>plj  where  the  debt  has  been  oecasioiied  hr  the  de« 
fendant    3  T.  R.  530.  ^ 

The  sjgniiig  of  a  coMUhm  is  taking  a  step  in  die  cause  wilhin  the  meainiig  of  th» 
rufe.  which  requires  that  a  term's  notice  be  giVen  of  any  inteation  to  proceed,  whem 
tfa  4  plaintiff  has  taken  no  step  in  the  cause  for  four  terms  together.     3  T.  R.  530. 

l%e  nile  requiring  a  term's  notice  where  no  proceedings  have  been  had  for  fouf 
terms  together,  does  not  apply  to  a  motion  for  judgment  as  in  case  of  noosuit  5 
T.  R.  634. 

Any  step  or  proceeding  within  the  year,  thoudi  not  followed  up,  supersedetf 
file  necessity  of  a  term's  notice  ;  thus,  a  notice  in  Hilary  vacation  (within  the  y«ar) 
that  afler  Easter  term  the  plaintiff  would  proceed  in  the  cause  ;  in  which  case, 
therefore,  the  common  notice  of  trial,  instead  of  a  term's  notice,  is  sufficient.  B 
East,  1. 

A  term's  notice  is  not  necessary  where  there  have  been  no  proceedings  daring 
four  terms  afler  verdict.  The  reason  why  such  notice  is  required  befiire  verdict,  i0| 
that  whilst  the  matter  is  still  in  controversy^  the  party  should,  after  so  long  a  lapa« 
as  four  teraas  without  any  proceedings,  have  notice  that  he  may  prepare  himself; 
but  when  the  matter  has  passed  in  remjwUceUum  by  the  verdict,  the  same  reason, 
doee  not  apply.    3  M.  &  S.  500. 

Ajfter  proceedings  have  been  delayed  for  a  year,  it  is  not  neceesaiy  to  give  a 
tennis  notice  of  intending  to  proceed,  but  only  a  term's  notice  of  the  next  mK^^ed-^ 
hg.    3  Smith,  101. 

Tbe  rule  requiring  that  a  term's  notice  shall  be  given  where  there  hare  been  no 
nroceedings  for  a  year,  comprehends  that  term  only,  and  not  the  ensuing  vacation*. 
So  that  judgment  may  be  signed  in  such  vacation.     2  T.  R.  40. 

MoHons. — ^What  regularly  is  to  be  had  on  plea  ought  not  to  be  taken  upon  mo*< 
lioiL    LoffL  65. 

[^JA  defendant  airested  is  not  in  court,  and  therefore  cannot  make  any  applioa^ 
laoQ  to  the  court  until  he  has  put  in  and  perfected  bail ;  hence,  until  that  event,  he 
cannot  move  to  stay  proceedings  in  an  action  on  a  judgment  pending  error  thereon« 
5  T.  &.  9.     6  T.  R.  455. 

A  motion  to  answer  the  matters  of  an  affidavit,  cannot  be  made  on  the  last  day  of 
term.    4  Burr.  2502. 

The  paper  books'miist  be  delivered  to  the  judges  before  a  fionailium  oan  be  mov* 
edfor.    aAnBt499. 

Tbe  donrt  will  not  appoint  a  re*argument  after  a  decision,  in  the  absence  of  thi 
crown  officer,  to  give  him  an  opportunity  of  being  heard.     2  Price,  5. 

Rti^  t»  causes, — ^The  court  will  not,  generadly,  grant  a  rule  to  show  cause  oa 
Ike  but  day  of  the  term,  where  it  would  operate  to  stay  proceedings.  2  Price,  143* 
If  the  motion  could  not  have  been  made  before,  they  will.  2  Price,  143.  When  tt 
auist  be  drawnepecialiy  for  the  lost  day.     Lofil.  436. 

Though  a  rule  for  time  be  not  served,  yet  if  no  advantage  be  taken  of  it,  the  ir-* 
legvkrity  may  be  saved  by  a  subsequent  service.     1  Blk.  290< 

£nhuged  rules  are  not  served,  because  both  parties  are  before  the  court.  1 
South,  99. 

Where  the  name  and  place  of  abode  of  the  attorney  id  mentioned  in  the  book  iufi 
under  tbe  rule  of  court  of  K.  B.  HiJ.  1768,  service  must  be  there..    Lofit.  857. 

The  counsel  obtaining  a  rule,  against  which  cause  is  shewn  in  the  first  instance, 
kas  a  reply  in  support  of  his  rule.     4  Taui^t*  69u« 

An  original  rule  cannot  be  made  absolute  until  the  day  foUowiilg  th^t  for  which 
it  is  drawn  up  ;  an  enlarged  rule  may  be  Qiade  absolute  on  the  very  day.  2  Taunt« 
174. 

One  party  cannot  compel  the  other,  having  obtained  a  rule  to  draw  it  up.  4 
Taunt.  883. 

Where  an  original  proceeding  is  void,  an  applicatiom  to  set  aside,  as  well  the 
eriginal  as  proceedings   subsequent,   may  be  made  by  erne  ntle  ;  thus,  to  set  asi^* 
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preceedings  against  the  principal  and  the  bail,  an  irregular  judgment  and  aa  actios 
or  execution  thereon ;  and  the  like.     4  T.  R.  688. 

If  a  party,  after  due  notice  of  a  rule,  suffers  it  to  be  made  absolute,  he  cannot 
open  it.     6T.R.696. 

Where  a  plaintiffy  secure  of  the  verdict,  agrees  to  a  modification  of  his  njght  iki 
favour  of  the  defendant,  whereupon  the  parties  enter  into  a  rule  of  court  for  that  pur- 
pose, the  rule  wiU  not  be  opened.     5  Taunt  628. 

A  consent  to  be  bound  by  a  verdict  in  one  cause  out  of  several,  upon  the  saniA 
question,  means  such  a  verdict  as  the  court  thinks  ought  to  stand  as  a  final  determi- 
nation of  the  matter.     8  Burr.  1477. 

RnleB  of  court, — ^Rule  as  to  the  time  of  serving  rules,  &c.  K.  B.  Mich.  41  Geo. 
3.     I  East,  183. 

Rule  as  to  enlarging  of  rules,  K.  B.     3  Burr.  1842. 

ProceedingM  befof*e  a  judge, — A  judge's  summons  stays  nothing  unless  it  is  re- 
tanlable  before  the  judgment  may  be  regularly  signed.     2  Blk.  954. 

A  summons  for  time  to  enter  the  issue,  is,  when  returnable,  a  stay  of  proceedings. 
2  N.  R.  169. 

.  Where  bail  have  time  to  justify  at  chambers,  a  summons  for  further  time  ia  b 
stay  of  proceedings.     6  Taunt.  240. 

Where  a  summons  is  obtained  for  time  to  plead,  and  indorsed,  the  defendant 
must  draw  up  and  serve  the  order,  or  it  will  be  null,  and  the  plaintiff  may  sign  judg* 
ment.     8  Smith,  559.     7  East,  542. 

Unless  the  order  on  a  judge's  summons  be  drawn  up  and  served^  the  consent 
indorsed  is  of  no  avail.    4  Taunt.  258. 

[*]In  K.  B.  a  judge's  order,  that  <<  upon  payment  of  debt  and  costs  bv  a  certain 
day,  proceedings  should  be  stiured,"  is  optional  with  the  defendant.     11  East,  319. 

It  is  improper,  afler  one  juoge  has  refused  an  application,  to  apply  to  another. 
Any  further  appUcation  should  be  made  to  the  court     5  Taunt  850. 

Rule  regulating  the  duration  of  attendance  on  a  judge's  summons.  K«  Br  Trin. 
95  Geo.  3.  6  T.  R.  402. 

Special  Coits, — ^Rule  as  to  the  entry  and  setting  down  of  special  cases  for  argtt« 
ment.     E.  B.  Mich.  38  Geo.  3.     7  T.  R.  454. 

Peremptory  paper, — ^Rule  as  to  the  disposal  of  causes  in  the  peren^ory  paper. 
K.  B.  East,  41  Geo.  3.     1  East,  496. 

Proceedings  before  the  Master, — ^Rule  relative  to  proceedings  on  an  appointmenl 
by  the  master.     K.  B.  Hit  82  Geo.  3.    4  T.  R.  580. 

(V)  CONTINUANCE  OF  SUIT  OR  PROCESS. 
(V  1.)  When  necessary. 

After  appearance  the  suit  must  be  continued,  till  judgment  from  one  term 
to  another. 

So,  if  the  term  be  adjourned  from  ocl.  Mich,  ad  mens.  Mirh.^  there  ought 
to  be  a  continuance  entered  from  one  day  to  the  other.  R.  1  Rol.  486.  I.  20. 

If  the  plaintiff  declares  in  Michaelmas  term,  and  after  imparlance  to  an* 
other  term,  declares  de  novo,  as  (he  course  is  in  C.  B.  there  ought  to  be  a 
continuance  from  one  term  to  another.     R.  Cro.  El.  4]^« 

Defendant  in  custody  on  ca,  ea.  discharged  on  written  agreement ;  above  a  year 
after,  new  ca.  ea.  issues,  without  continuance  on  the  roll ;  it  shall  be  set  aside. 
Barnes,  205. 

On  nut  tiei  record,  plaintiff  may  continue  the  day  for  bringing  in  the  recoivl. 
*  Barnes,  84. 

If  judgment  be  on  default  or  demurrer  in  B.  R.  and  a  writ  of  inquiry 
awarded,  a  continuance  shall  be  entered  from  the  first  to  the  second  iudc. 
[•26  3J  .         "^   ^ 
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ment  ^.fer  tbe  first  is  ODly  an  award.     R«  1  RoL  485*  1*  50.     R«  YeK  97. 
R»  1 1  Co.  6.  b.     Dub.  1  Rol.  408. 

But  after  deiault  the  eoatinuance  in  B»  R.  is  only  by  dies  dot.  to  the 
pkiotiff;  for  the  diefendaat  is  out  of  court.  R«  1  Rol.  486.  1.  5.  16.  R.  1 
Sid.  16.     Mod.  Car  9. 

Aod  ID  C.  B.  no  contiouaoce  is  necessary  after  judgment  bv  default,  till 
jadgment  on  the  writ  of  inquiry.  R.  1  Rol.  486.  I.  7.  R.  1 1  Cfo.  6.  b.  Mq^ 
Cro.  EL  144. 

Nor,  in  B.  R.  where  the  writ  of  inquiry  is  returnable  in  the  same  tern* 
R.  1.  RoK  486.  I.  4. 

So,  in  an  inferior  court  there  must  be  a  continuance  from  one  court  to 
another,  after  the  writ  of  inquiry  awarded.  R.  Yei.  97.  Noy,  130,  tiz.  by 
day  to  the  plaintiflf. 

And,  if  judgment  be  confessed  at  one  court,  and  not  entered  till  the  next 
courl,  there  shall  be  continuance  to  that  court.     R.  1  Rol.  486.  1.  10. 
,    So,  in  a  writ  of  error,  after  the  parties   appear  and  proceed,  it  must  be 
continued. 

[*]An  attaclmient  of.  privilege  is  act  a  continuance  of  a  bill  of  Middlesex,  so  as 
to  avoid  the  statute  of  limitations.  Smith  v.  Bower,  B.  R.  T.  30  Geo.  3,  3  Tr 
R*  662. 

m 

(V  2.)  When  not. 

But,  if  the  sheriff  on  ^  pluries  replevin  in  Mich,  term  returns  a  claim  of 
property,  but  nothing  is  done  till  Easter  term,  and  then  the  defendant  ap- 
pears and  pleads,  and  judgment  is  given,  default  of  continuance  from  Mich* 
to  Hilary  term  is  no  error,  for  till  appearance  there  can  be  no  discontinu- 
ance, for  the  parties  have  no  day  in  court.     R.  1  Rol.  485.  1.  35. 

So,  after  final  judgment  there  need  not  be  any  continuance*  R«  1  Rojf 
485.  K  55. 

So,  between  verdict  and  judgment  there  need  not. 

And,  therefore,  if  issue  be  joiried  by  one  defendant,  and  verdict  thereon, 
and  a  demurrer  by  the  other  and  several  continuances  entered  to  the  demur* 
rer,  but  none  after  the  verdict,  and  then  there  is  judgment  on  both,  it  is  no 
error.    R.  1  Rol.  486.  L  35.     R.  Cro.  Car.  236. 

St$  if  on  a  plea  afl^er  the  last  continuance  ac  nisi  prius  the  jurj  is  dismis- 
sed, and  no  continuance  is  entered  till  the  day  in  hank,  it  is  no  error;  for 
the  day  Btnisiprius  and  in  bank  are  the  same  day.     R.  1  Rol.  485.  1.  40. 

Contiaaance  need  not  be  entered  in  record  of  nm  pritu  ;  therefore,  if  after  issue 
joined^  aod  before  day  of  nw  |)riii«,  one  of  defendants  die;  suggestion  of  it,  and 
wemrefa.  between  plaintiff  and  surviving  defendant,  and  jura/a  at  the  foot  agreeable 
theieto,  ia  good     Barnes,  469.  ^ 

So,  in  the  courts  of  London  it  is  not  necessary,  though  it  is  in  other  infe- 
rior courts.     2  Sho.  424. 

(V  3.)  How  it  shall  be  entered. 

The  continuance  ought  to  be  lo  a  time  certain  ;  as,  to  the  next  term,  Ac. 
Semb.  3  But.  233. 

So,  in  an  inferior  court,  which  ought  lo  be  held  at  a  day  certain  ;  as,  from 
three  weeks  to  three  week?,  dic.  tl»c  continuance  must  be  to  the  next  court, 
viz.  on  such  a  day.  R.  1  Rol.  481.  1.  33.  Dy.  262.  b.  R.  2  Cro.  571. 
R.  Cro.  El.  105. 

And  it  is  not  suflScjent  lo  say  at  the  next  co"urt  generally,  though  it  be  said 
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nd  quam  pr$ximMm  eumm,  stih  eucb  a  day,  &c.     B..   I   RoU  484.  L  S5« 
Cont.  R.     1  Rol,  486.  K  33*     Cro.  Car.  254, 

Batvif  the  court  is  to  be  held  when  bailiflfe  please,  &c.  it  is  anfficient  to 
make  the  continuance  to  the  next  court.    R.  1  RoL  484.  1.  25.  Cro*  Car. 

254. 

So,  in  Chester,  they  are  to  the  next  court  generally,  6nd  not  to  a  day  cer- 
tain.    Sho.  95.  4       A 

So,  a  continuance  in  an  inferior  court  must  say,  coram  quo  the  next  court 

is  to  be  held.     Sho.  319.  i.  •  u    •    • 

So,  continuances  must  be  entered  from  one  term  to  another,  without  in- 
termitting a  term,  and  therefore  the  continuance  of  a  plea  on  the  prayer  of 
the  defendant,  though  one  term  or  more  mtsne,  is  bad.  R.  1  Rol.  484. 1. 
42,     Sti.  339.     R.  2  Cro.  304. 

[*]So,  a  continuance  by  cur.  adv.  vuU.  intermitting  a  term,  la  a  discon- 
tinuance.    R.  1  Rol.  484.  1.  45. 

So,  if  the  term  is  adjourned  to  another  day  in  the  same  term,  as  from  tre$ 
Mich,  to  mens.  Mich.,  the  continuance  ought  to  be  to  mens.  Mich.,  and  not 
•to  oct.  Hil.  otherwise  it  will  be  a  discontinuance.  R.  1  Rol.  130.  1.  10. 

So,  if  day  be  given,  on  nul  tkl  record,  from  Easter  term  to  Mich,  term, 
as  it  may,  yet  continuances  ought  to  be  entered  from  Easter  to  Trinity,  an4 
80  tp  Mich,  tcftn,  otherwise  it  is  error.     R.  ^  Rol.  485.  I.  5. 

So,  a  capias  canjiot  be  continued,  intermitting  a  term  ;  for  the  defendant 
shall  not  stay  in  prison.     1  Rol.  484.  I.  20.     Dyer,  175.  a.     Sal.  700. 

Nor,  a  capiat  ul/a/^a^um.     Cro.  El.  467. 

So,  in  an  appeal,  if  the  process  leaves  a  day  between,  it  will  be  a  discon- 
tinuance ;  for  if  the  original  was  returnable  ^mW,  Mich,  which  was  16 
Oct.  the  capias  must  be  tested  the  same  day  ;  for  if  it  be  tested  17  Oct.  or 
the  next  return,  though  all  in  the  same  term,  which  is  but  one  day  in  law, 
it  will  be  bad.     R.  2  Cro.  284.     Yet.  205.  1  Bui.  142. 

But  an  original  may  be  returnable  two  or  three  terms  after  the  teste  ;  for 
the  defendant  has  no  prejudice.  1  Rol.  484.     1.  15.     Dy.  175.  a. 

So,  a  distringas.     Dy.  175.     Bro.  Jour.  7U 

So,  in  a  writ  of  execution,  the  justices  may  give  day  at  their  will ;  as,  in 
a  scire  facias  to  execute  a  tine.     1  Rol.  484.  1.  32. 

So,  in  exigent^  grand  cape^ov  other  process  in  real  action  ;  for  &sre  ^s}on- 
ties,  nine  returns,  &c.  cannot  otherwise  intervene,  as  they  ought,  beiweea 
the  teste  and  return.     Dal.  104. 

So,  in  a  capias  ad  satisfaciendtim^  or  other  process  in  execution  ^  for  do  re* 
turn  is  necessary.     R.  Sal.  700.     Vide  Return,  (F  1.) 

So,  in  an  inferior  court,  if  the  continuance  is  by  idem  diesj  instead  of  eadem 
hora^  it  will  be  good.     U.  Mo.  459. 

So,  if  the  continuance  be  to  Irts  Micht,  and  nothing  done  after  till  quind^ 
Mart,  there  is  no  discontinuance,  for  it  is  all  in  the  same  term. 

If  to  declaration  of  Trinity  there  is  imparlance  to  Michaelmas  term,  and  defend- 
ant procures  judge's  order  for  time  to  plead  till  15th  Dec^inber,  the  imparlance  ^hajl 
he  continued  to  quinden.    Mart.     Barnes,  161. 

A  continuance  may  be  entered  on  the  plea  roll.     R.  2  Cro.  301. 

Or,  on  the  roll  of  the  t^hiVc;  after  issue.     2  Cro.  304. 

If  proper  continuances  are  entered  on  the  plea-roll,  the  want  of  them  on  the  fitsr 
prius  roU  is  not  material.     French  v.  Wiltshire,  M.  11  G.  2.  Andr.  67. 

When  the  trial  is  deferred,  if  the  venire  J  ados  is  returned  and  filed,  the  propei 
•■try  is,  that  the  jury  ponitur  in  respect.  ;  if  it  be  not  filed,  enter  a  non  mini  Irece  ;  - 
•ither  way  will  prevent  a  dUcontinuance.     Re?  v.  Haw  aad  Man,  H.  6  G.     Slr.- 
»66. 
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(Y  4.)  At  what  time. 

By  the  course  in  B.  R,  the  cootiDoances  are  used  to  be  all  entered,  after 
iisee  or  demurrer  before  judgment,  on  the  back  of  the  roll.     R.  1  Rol.  485. 
1.15. 

f*]  And,  if  the  plaintiff  will  not  enter  the  continuances  to  avoid  costs,  if 
jadginent  should  be  against  him,  the  defendant  may  enter  them.  1  RoL 
4S7.  1.30.     1  Leo.  105. 

If  bill  is  of  £aster,  aod  in  Trinity  defendant  pleads,  and  issue  joinedy  and  paper- 
book  delivered  without  continuance  from  Easter  to  Trinity,  it  shall  not  be  set  aside  ; 
fer  it  may  be  entered  at  any  time  on  the  roll.  Wilkes  v.  Wood,  M.  4  G.  3.  2 
Wila.  203. 

So,  if  the  continuances  are  not  entered,  the  court  may  amend  the  roll  by 
ordering  tfiem  to  be  entered  at  any  tiooe  Ijefbrq  judgment.  R.  in  scire  facias. 
3  Lev.  430. 

So,  till  the  plea  roll,  no  advantage  shall  be  taken  for  default  of  entering  a 
continuanoe.     1  Sal.  179. 

So^  before  judgment,  there  shall  be  no  di8Continu;ince  against  the  king  \ 
for  as  to  matters  to  which  there  was  no  plea,  the  attorney  general  may  take 
issue,  or  enter  a  nolle  prosequi  at  his  election.     Hard.  501. 

So,  continuances  may  be  entered  on  a  latilat^  or  original,  to  avoid  the 
statute  of  limitations,  alter  the  statute  pleaded.     1  Sid.  53.  60. 

Or,  on  a  fifri  facias  or  elegit^  many  years  aAer,  when  a  new  feri  facias 
is  awarded,  to  save  a  scire  facias.     1  Sid.  59. 

So,  in  C.  B.  a  continuance  shall  be  allowed  to  be  entered  within  a  year 
ntier  issue.     Sav.  54. 

So,  in  the  Exchequer. 

But,  it  is  in  the  discretion  of  the  court  to  permit  an  entry  of  continuances 
or  not.     R.  Sav.  54. 

And  they  will  giant  leave,  afier  verdict,  to  arrive  at  the  justice  of  the  case.  Mears 
▼.  Donman,  B.  R.  E;  38  Geo.  S.     7  T.  R.  618. 

(V6.)  By  what  words. 

If  process  be  tested  in  one  term  and  returnable  in  another,  it  is  a  sufficient 
OontiofBsnce  from  one  term  to  the  other.     1  Rol.  484.  1.  15. 

Soy  by  an  imparlance  from  one  term  to  another. 

By  prece  partium. 

By  dies  aaius.     3  Leo.  14«  .  « 

By  curia  advisare  vulU 

By  victeonus  non  miait  bret.     Lut.  390. 

By  fur.  panit.  in  respectu.     YeK  97. 

So,  if  an  appeal,  &c.  before  justices  of  gaol-delivery  be  removed  by 
certiorari  into  B.  R.  by  the  return  of  the  certiorari  a  discontinuance  is  pre- 
Tenf ed,  though  it  be  sine  die.     R.  1  Sal.  62. 

"    Bat  in  a  writ  of  inquiry  there  cannot  be  a  continuance  by  jur.  ponit.  in  rc- 
^pectUy  but  only  by  vicecomes  non  misii  hrev.     R.  Yel.  97.     Noy,  120. 

(W)  DISCONTINUANCE. 

(WI.)  What  shall  be. 

'  If  the  continuances  are  not  properly  entered,  the  suit  is  discontinued, 
which  \%  error. 

li  is  set  a  diseoBtsnuinice,  though  no  dnr  is  given  to  Am  tenants  in  dower  to  ap^ 


270  PLEADER. 

pear  on  the  Tetum  of  die  writ  of  uiquiry,  or  b  ki  aid0d  by  atet.  A  k$  Ann*  c^  16. 
I>ob8on  V.  DobsoD,  P.  7  6.  2.    B.  R.  H.  19» 

J:*](W  2.)  To  part. 

So,  if  a  plea  or  replication  does  Dot  answer  to  the  whole  matter  of  tbe 
bar  or  declaration^  it  will  be  a  discontinuance  for  the  whole.    Vide  ante, 

(E  1.— F4.) 

In  asiumpmi  for  three  several  sums  of  36L  the  defendant  pleads  as  to  two  sever- 
al suras  of  361.,  it  is  a  discontinuance.     Woodward  v.  Robinson,  P.  6  G.  Str.  302. 

But  though  a  plea  doth  not  answer  the  whole  promise,  and  is  therefore  a  naughtj 
plea,  yet  if  it  is  pleaded  quoad  the  whole  promise,  it  will  not  make  a  discontinuance ; 
and  vice  ver8(»*     Ibid. 

So,  if  a  demurrer  or  issue  does  not  go  to  the  whole.     Vide  ante,  (Q  3.) 

So,  if  a  day  be  given  lo  the  plaintifl,  but  the  idem  dies  to  the  defendant  is 
omitted,  it  will  be  a  discontinuance.     R.  1  Rol.  486. 1.  30.  50. 

Otherwise,  where  it  is  the  king's  suit,  and  a  day  given  to'  the  defendant, 
but  idem  dies  to  the  plaintiiT  is  omitted  :  for  the  king  is  always  present.  R. 
1  Rol.  487.  I.  3.  Cro.  Car.  390. 

If  the  demandant  omits  in  his  demand  a  part  contained  in  the  original,  it 
is  a  discontinuance  for  the  whole,     1  Rol.  487.  1.  35. 

So,  if  the  defendant  vouches  for  part,  and  says  nothing  for  the  residue. 
1  Rol.  487.  1.  40. 

Or,  if  process  on  voucher  goes  only  to  parcel.     1  Rol.  487. 1.  42. 

So,  if  the  plea  be  in  bar,  and  after  replication  the  defendant  demurs,  and 
concludes  in  abatement.     1  Sal.  4. 

So,  in  replevin^  on  a  taking  in  two  places,  if  the  defendant  answers  only 
to  one.     R.  1  Sal.  94.  179. 

So,  if  the  plaintiff  in  a  replication  to  a  plea  in  abatement  concludes  with 
praying  debt  and  damages.     R.   1  Sal.  177.     Carth.  138. 

Or,  to  a  plea  in  abatement  demurs  in  bar.     R.  1  Sal.  218. 

So,  if  the  platntifif  demurs  to  the  defendant's  demurrer  to  bis  declaration. 
R.  1  Sal.  219. 

But  if  there  be  a  discontinuance,  the  plaintiff  need  not  take  judgment  \ 
for  if  he  joins  in  demurrer,  the  court  will  give  judgment  for  him.  R«  1 
Sal.  4» 

So,  if  there  bean  issue  for  part,  and  a  discontinuance  for  other  part,  the 
court  will  not  give  judgment  against  the  plainti0,  till  issue  tried ;  for  the 
discontinuance  will  be  aided  by  a  verdict.     1  Sal.  218. 

Wherein  ansaction  of  assumpsit j  on  a  bill  of  exchange  with  the  usual  mumey 
oounts,  the  defendant  pleads  nil  dehti  to  the  first  count,  and  discontinuea  as  to  th« 
others,  after  a  verdict  for  the  plaintiff,  the  defendant  ahaU  not  take  advantage  of  his 
dwn  mispleading  in  anest  of  judgment.  Harvey  v.  Richards,  C.  P.  T.  31  (Sea.  8. 
1H.BL644. 

Jhsumpsii  against  three  ;  two  pleaded  a  debt  of  record  by  way  of  set-off.  The 
plaintiff  replied  mUUelrecardf  and  gave  a  da/ to  the  two  defendants,  bMt  entered  no 
suggestion  respecting  the  third.  It  was  holden  on  demurrer,  that  the  action  beiqg 
discontinued,  judgment  must  be  given  against  the  plaintiff,  even  though  the  defen- 
dant's plea  were  bad.     Tippet  v.  May,  C.  P.  £.  39  Geo.  3.     1  Bos.  &  Pul.  411. 

So,  if  the  plea  does  not  cover  the  whole,  and  -plaintiff  replies,  and  defendant 
demurs  ;  though  it  is  a  discontinuance,  yet,  if  it  be  a  record  of  tiie  same  pjtemi, 

Slaintiff  may  take  judgment  by  nil  dicit  for  what  is  uncovered.     Woodward   v. 
Lobinson,  P.  6  6.  Str.  302. 
So,  in  a  suit  by  the  king,  as  quo  warranto^  &c.  if  there  is  an  issue  for  part> 
pnd  nothing  said  to  other  part,  it  will  not  be  a  discontinuance  ;  for  the  at* 
[*267]  [*268] 
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tamej-generel  at  anj  time  before  ju(%ment  maj  proceed,  or  enter  a  noU€ 
prose^jid,  for  the  other  part.     Hard.  504. 

\  After  jadgoient  for  plaintifi*,  on  demurrer  to  the  whole  declaration,  and 
assessmeatof  damages,  the  plaintiff  cannot  enter  a  nolle  prosequi,  as  to  one. 
couDtf  and  take  judgment  on  the  others,  but  should  obtain  leave  of  court, 
before  awarding  the  writ  of  inquiry.  Backus  v.  Richardeon,  5  Johns.  Rep* 
47G.  \ 

(W  3.)  To  one  person. 

So,  in  an  action  against  sereral,  a  discontinuance  of  the  process  against 
one  defendant  is  a  discontinuance  to  all.  I  Rol.  488.1.  10.  R.  Cro.  SI. 
762. 

{  But  in  a  suit  against  husband  and  wife  on  a  bond  executed  bjr  them 
jointly,  the  plaintiff  may  enter  a  nolle  prosequi  as  to  the  wife,  on  payment 
of  costs.     PeU  r.  Pell,  20  Johns.  Rep.  136.  | 

So,  in  error  on  an  outlawry  for  felony,  if  a  scire  facias  goes  against  the 
mediate  hrds^  and  there  be  a  continuance  as  to  the  king  and  party,  but  not 
as  to  the  lords,  it  is  a  discontinuance  as  to  all.     I  Rol.  488.  1.  15. 

But,  if  there  arc  several  praecipes  in  a  writ  against  several,  a  discontinu- 
ance as  to  the  defendant  in  one  prcecipe  is  no  discontinuance  to  the  others. 
1  Rol.  488.  I.  25. 

So,  it  will  be  a  discontinuance,  though  day  be  given  to  him,  who  was  not 
in  court :  as,  in  an  inferior  court,  if  the  defendant  be  essoigned,  and  at  the 
^ay  makes  default,  and  day  be  given  to  him,  upon  his  default,  to  the  next 
court,  it  will  be  a  discontinuance,  though  day  be  given  to  a  subsequent  court 
by  the  custom  of  the  court ;  for  there  cannot  be  a  custom  contrary  to  the 
law. 

So,  if  day  be  given  to  the  defendant  by  essoipij  and  idem  dies  dai.  querenti 
be  omitted,  it  will  be  a  discontinuance.     R.  Carth.  172. 

(W  4.)  The  effect  of  a  discontinnance. 

A  discontinuance  shall  be  peremptory  :  as,  in  an  appeal*     Cartb.  56. 

I>jscontinaancc  or  miscontinuance  of  a  plea  or  process  is  error.  1  Rol. 
485.  /•  SO. 

And  discontinuance  of  process  shall  not  be  aided  by  appearance.  3  Cro. 
284.     D.  cent.  Sho.  319. 

But,  misconveying  of  process,  viz.  of  one  process  for  another,  or  misre-^^ 
ttirn,  may  be  aided  by  the  party ^s  appearance.     2  Cro*  284. 

{  A  discontinuance.  Will  not,  in  all  cases,  disable  the  party  from  bringing 
a  second  action  ;  this  must  depend  upon  the  circumstances  of  vexation  at- 
teoding  the  case.  Doane's  Admrs.  v.  Penhallow,  1  Dail.  220.  PerSHiPPBN, 
Pres.  } 

(W  6.)  When  it  shall  be  by  leave  of  the  court. 

But  the  plaintiff  may  discontinue  his  suit  by  leave  of  the  court. 

Rules  should  be  drawn  up,  "have  leave,  or  be  at  liberty"  to  discontinue,  not 
*^  shall  discontinue."     Barnes,  170. 

So,  if  plea  is  not  continued  upon  the  roll  for  a  year  after  demurrer,  the 
coort  usually  grants  a  discontinuance  upon  the  prayer  of  one  party,  if  the 
other  does  not  pray  the  contrary.     I  Rol.  487,  1.  25. 

Yet,  if  the  other  prays  the  contrary,  it  is  in  the  discretion  of  the  court. 
1  Rol.  4d7. 1.  27. 
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The  court  may  grant  it  after  special  verdict  argued,  but  will  BOt  do  il  in  a  hard  ae 
lion.     Boucher  v.  Lawson,  H.  9  6.  2.  B.  R.  H.  194. 

They  will  not  permit  the  plaintiff  to  discontiniie  after  a  special  verdict,  in  order 
to  adduce  fresh  proof  in  contradiction  to  the  verdict     2  Bl.  815. 

P3P'^^^"^^7  discontinue,  though  defendant  has  been  arrested  a  second  time 
before  discontinuance.     Barnes,  169. 

The  court  will  not  permit  an  executor  to  discontinue  in  any  case  where  he  has 
knowingly  brought  his  action  wrong,  but  on  payment  of  costs.  .Harris  v.  Jones, 
H.  4  G.  3.     3  B.  M.  1451. 

^  But  if  the  action  be  brought  by  mistake,  an  executor  may  discontinue  without 
eosts.     Phcsnix  v.  Hill,  3  Johns.  Rep.  249. 

So,  the  plaintiff  may  discontinue  without  costs,  if  the  defendant  be  sentenced  foir 
felony.     Lackey  v.  M'Donald,  1  Caines'  Rep.  1 16. 

So,  if  he  become  insolvent,  and  has  obtained  his  discharge.  Hart  o.  Story,  1 
Johns.  Rep.  143.  Collins  v.  Evans,  6  Johns.  Rep.  333.  Yide  Shawe  v.  Wilmer* 
den,  2  Caines'  Rep.  380.     Ludlow  v.  Hackett,  18  Johns.  Rep.  252. 

But  if  the  plaintiff  know  of  the  discharge,  and  proceed  in  the  cause,  he  shall  pay 
eosts  if  he  afterwards  discontinue.     LudUow  v.  Hackett,  ut  supra. 

But  the  plaintiff  cannot  discontinue  without  costs,  where  the  defendant  has  enlist- 
ed into  the  army,  if  the  debt  exceed  20  dollars.  Reynolds  v.  Lammond,  3  Johns. 
Rep.  445.  >^ 

The  court  will  give  leave  to  executor  to  discontinue  without  paying  costs,  afler 
undertaking  to  tiy  peremptorily,  behaving  discovered  there  was  a  deed  against  him; 
and  being  bound  not  to  bring  new  action  without  leave.  Bennet  v.  Coker,  M .  7  G. 
3.     4  B.  M.  1927. 

After  rule  for  judgment  nisi^  the  plaintiff  shall  not  be  allowed  to  discon- 
tinue.    1  SaL  179. 

And,  after  issue  and  a  verdict  for  him,  the  plaintiff  cannot  discontinue 
without  the  consent  of  the  defendant ;  for  if  the  plaintiff  will  not  enter  up 
judgment,  the  defendant  may.     R.  1  Rol.  487.  1.  25.      Sal.  178. 

Nor,  after  demurrer  joined  without  leave  of  the  court.  1  BaU  317*  An- 
ciently.    1  Sal.  1 79. 

But,  aAer  demurrer  argued,  the  court  have  permitted  a  discontinuance 
on  payment  of  costs,  where  there  was  a  misprision  in  the  plaintiffin  point 
of  pleading.     2  Lev.  124.  209.     1  Lev.  191,  192.      3  Lev.  440. 

And  this  in  escape.     1  Sid.  306. 

After  demurrer  argued  and  allowed,  on  payment  of  costs.  Butler  v.  Maliaay,  H. 
4G.     Str.76.     Henderson  v.  Williamson,  M.  5  G.     Str.  116. 

Afler  judgment  on  demurrer  for  plaintiff,  and  error  brought,  plaintiff  may  discon- 
tinuo  on  costs  in  action  and  error.  Barnes,  169. 

So,  aflter  a  special  verdict :  for  it  is  not  complete,  but  is  de  gratia.  Semb. 
1  Sal.  178. 

So,  after  a  writ  of  inquiry  executed  and  returned,  the  plaintiff  cannot  dis- 
continue without  the  defendant's  consent,  though  it  be  not  filed.  R.  Sho. 
63.     Carth.  86,  87. 

After  judgment  on  demurrer  in  replevin  for  avowant,  plaintiff  cannot  disconciBue. 
Barnes,  169. 

Whether  discontinuance  may  be  entered  without  leave  ?     Qu.  Barnes,  170. 

Plaintiff  may  enter  nil  capiat  per  breve  on  a  plea  in  abatement  without  leave,  but 
not  in  other  cases.     Barnes,  257. 

Plaintiff  cannot  move  to  discontinue,  afler  defendant  has  moved  for  judgment  as  in 
c^e  of  nonsuit     Barnes,  316. 

Also,  whether  plaintiffin  replevin  can  discontinue  ?     Qu.  Barnes,  171. 

Serving  a  rule  to  discontinue  does  not  of  itself  discontinue  an  action,  but  Uiere 
must  also  be  an  appointment  to  tax  the  costs..  Whitmore  v.  Williams,  B.  R.  T*  36 
Geo.  3.     6T.R.765. 
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^  Where  flieie  is  a  duiconttiiuance  without  leave,  the  defiindant  cannot  obtain  his 
coste  on  motion ;  but  must  praceed  to  non  pros  the  plaiotitf.  Leonard  t\  Slati^h' 
ier,  10  Johns-  Bq>.  367.  )^  ^ 

A  suit  is  not  regdlaeAy  discontinued  so  as  to  warrant  a  second  action  for  the 
yiumm.  cause,  until  the  costs  hare  been  taxed  and  paid.  A  tender  hj  the  plain- 
tiff before  taxation,  of  a  sum  sufficient  to  cover  the  costs,  is  of  no  avaiL     3  M.  &  S^ 

Where  an  order  is  obtained  for  stajiog  proceedings  on  payment  of  a  sum  and 
costs  ;  the  plaintiff  may  take  out  the  money,  and  on  non-payment  after  taxation, 
'  fliay  proceed  without  any  previous  demand.     2  N.  R.  473.1 

Side-bar  rule  to  discontinue,  obtained  after  the  bail  had  justified,  disciiargcd  to 
meet  an  moSsagt  attempt.     4  Bun*.  2502. 

^  When  a  discontinuance  shail  not  be  pennitted,  Tlie  plaintiff  cannot  discontinue 
after  an  assignment  of  the  debt  for  a  vahiable  consideration.  M'CuUum  v.  Goxe, 
1  Dafi.  139. 

So,  in  replevin,  where  the  goods  are  delivered  to  the  plaintiff,  the  court  will  iM>t 
giv^  leave  to  disconttnue.     Brown  e.  Fox,  2  Yeates,  530» 

Soj  in  some  eases,  where  the  defendant  olaims  property,  and  the  goods  remaia 
.  m  Ms  b/uada.    Brown  «•  Fox,  ut  supra,  y 

[*](W  6.)  When  it  shall  fee  aided,  &(5. 

By  the  st.  32  H.  8.  30.  after  ver.lict,  judgment  shall  proceed  notwitfi- 
sianding  any  miBContinuance,  discontinuance,  misconveying  of  process,  &c# 
Vide  Amendroent,  (I.) 

TUs  atatole  ei^nds  to  discontinuance  in  a  penal  action.     Doug.  115.  (100.) 

This  Stat,  extends  to  discontinuances  made  after  verdict ;  as,  it*  the  original  pnv 
cess  is  letnniable  at  a  common  return,  and  the  scire  facias  in  error  is  returnable  at  a 
day  certain,  this  discontinuance  is  aided  by  the  statute.  Bern  v.  Bern,  M.  8  6.  8. 
B-ILH.  72. 

So,  by  the  st.  4  &  5  An.  16.  judgment  by  confession,  nil  dicit,  non  sum  in" 
formatus^  or  writ  of  inqniry. 

But  before  this  statute  it  was  not  aided  upon  a  general  demurrer.  Vide 
ante,  (E.  1 .) 

Nor,  now  uport  .a  special  demorrer. 

If  afler  judgment  by  default  on  a  bill  against  an  attorney  in  C.  B.  where  the  pro- 
ceedings  are  on  a  day  certain,  the  writ  of  inquiry  is  retnmc^le  at  a  general  return,  it 
is  miscontinuance,  and  aided  by  the  statutes.  Launder  v.  Cripps,  H.  6  G.  2« 
Str.  947.     Vide  post,  (3  B  16:)    • 

'  Cbntinnance  cfatf.— In  E.  B.  ^le  continuance  day  is  a  day  fixed  by  the  master 
at  his  discretion  after  each  term,  regulated  by  the  convenience  of  the  officers  of  the 
court  for  the  dispatch  of  business.     1  East,  405« 

Staying  proceedings, — Proceedings  will  be  stayed  where  the  cause  appears  to  be 
for  less  iSan  408.  and  there  is  an  inferior  jorisdiclion  competent  to  decide  it.  3  BIk« 
•754. 

The  St.  6  'Rdw,  1.  c  8.,  prohibits  suits  in  the  superior  courts  for  a  sun  under 
409,  The  court,  where  the  fact  does  not  appear  on  the  record,  wiB  stay  die  pro* 
eeedings,  even  afler  notice  of  trial,  upon  an  affidavit,  not  denied,  that  the  demand 
ie  for  less  Oian  that  sum*     4  T.  R.  493.     5  T.  R.  64. 

Having  delivered  a  bill  charging  the  damage  sustained  at  less  than  40«.  is  a  su(^ 
ficient  ground  for  staying  proceedings  in  case  where  the  county  court  have  juiisdic* 
iioiK     2N.  R.  84. 

On  a  motion  to  set  aside  proceedings  as  infra  dignitatem  on  an  affidavit  that  the 
demand  sued  for  does  not  amount  to  4U«.,  the  court  will  not  inquire  into  the  amemit, 
if  an  affidavit  be  put  in,  on  sliewing  cause,  that  tlie  demand  exceeded  that  suniy  but 
will  at  once  disduirge  the  rule  with  costs.     2  Price,  8. 

If  an  action  be  brought  coilusively,  to  obtaui  the  opinion  of  the  judges  uppn  a 
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doubt Al  opiesQbn ;  on  diseonFery,  proceedings  will  be  stayed.     1  Blk.  8(n!»    4r  Bmr. 
2327.  -^ 

Proceedings  will  not  be  stayed  until  satisfaction  of  a  former  judgment  obtained 
by  defendant.     1  H.  B-  10. 

The  pendency  of  a  bill  in  chancery  for  the  same  cause,  is  no  ground  for  staying 
proceedings*  2  B.  &  P.  137.  Nor  the  pendency  of  a  peUtion  in  parliament* 
Loflt.  436. 

€.  B.  will  not  stay  proceedings  to  abide  the  judgment  of  the  mayoi*s  court,  in  an 
action  for  the  same  property.     6  Taunt.  74. 

A  plaintiff  will  be  restrained  proceeding  for  Ae  same  cause  tn  ano^et 
court,  pending  a  consolidatioa  rute  under  which  his  action  has  lieen  stayed.  1 
Taunt.  565.  »        ' 

Whese  pending  an  order  made  by  one  court,  a  party  sues  iu  another^  Qm  kiter 
causes  stiay  the  proceedings.     1  B.  &  P-  3G5*  »    •. 

In  replevin  or  trover,  or  the  like,  it  is  a  matter  of  course  to  stay  proc^dings  up«> 
on  payment  of  costs  and  of  the  distress,  and  delivering  up  the  rtplevin  ^bondy^in  the 
first  case,  and  upon  payment  of  costs  and  restoring  [*]the  goods  in  thQ  other ;  un« 
less  the  plaintiff  elects  to  proceed  for  the  special  damage.     3  M.  &  S.  525. 

A  proceedingstayed,  or  set  aside  on  terms^  may  continue  on  until  the  terms  are 
performed.     5  Taunt  1. 

Setting  aside  proceedings. — ^k>  C.  B.  where  the  plaintiff  delivers  a  declaration 
after  being  out  ofcourt,  from  neglecting  to  declare  before  the  end  of  the  second  term^ 
the  declaration  only,  not  the  process,  will  be  set  aside.     5  Taunt.  649. 

fTatver  o/tfregii/artlteff.—- A  party  does  not  waive  an  irregularity^  if  he  q>plieff 
as  soon  as  he  has  an  opportunity.     2  T.  R.  719. 

In  mere  matters  of  practice,  delay  is  an  answer  to  any  objection  of  iitegulvity. 
3  T.  R.  10.     Lefil.  236.  323.  333, 

The  generai  rule  is,  that  a  party  in  a  cause  waives  an  irreguhrityy  unless  be  ^b^ 
jectsto  it  in  the  first  instance.     4  T.  R.  577. 

Where  the  proceedings  in  a  cause  are  not  merely  irregiriar,  but  void,  the  ob)ee«- 
tton  need  not  be  taken  lit  the  first  nstance ;  as  where  A.  has  been  holden  to  biuli 
on  a  single  affidavit  against  himself  and  B.  for  separate  causes  of  action.  5  T« 
R.  254. 

A  party  waives  an  irregularity  by  neglecting  to  object  until  his  advereary  has  talr» 
en  a  further  step  in  the  cause.     2  Taunt.  243. 

If  a  party  lies  by  afler  an  irregularity  in  the  proceedings;).  and.laiowui|[Jy  pemiis 
the  other  to  take  a  further  step  in  the  cause,  before  he  moves  to  take  advantage  of 
the  irregularity »  it  is  as  much  a  waiver  of  the  irregularity  as  taking  a  step  lomsalf 
would  be.     2  Smith.  391. 

AU  motions  to  ahtiul  proceedings  on  the  ground  of  irregQlanty>  must  be  made  in 
the  term  when  the  proceeding  was  had,  or  the  court  will  not  receive  the  applic4ition. 
3  Price,  37. 

A  plea  that  in  the  plaintiff's  election  may  be  treated  as  a  nullity,  is  a  waiver  of 
antecedent  irregularities.     6  East,  549. 

Waiver  of  rights  connected  with  p^'octice, — A  defective  plea,  whether  in  itself 
the  manner  in  which  it  is  delivered,  or  otherwise,  is  equally  a  waiver  with,  a  valid 
one  of  rights,  on  which  the  defendant  might  have  insisted ;  such  as  a  right  to  in»* 
pari,  and  of  a  rule*  te  plead.     5  T.  R.  661. 

Faper  hook. — On  a  rule  to  return  the  paper  book  on  a  particular  day,  it  must 
be  returned  some  time  in  that  day,  otherwise  the  other  party  may  sign  judg- 
ment without  waitinj^  till  the  opening  of  the  office  the  morning,  following.  DougU 
197. 

Rule  as  to  the  time  for  deUvering  paper  books  in  cases  entered  for  ai^ument,  K. 
B.  Trin.  40  Geo.  3.     1  East,  131. 

Rule  as  to  the  delivery  of  paper  books  to  the  judges  on  special  arguments.  G.  B^» 
Mi  li.  49  Geo.  3*     1  Taunt.  412. 
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Qm.  8.     1  Taunt.  208. 

(X)  NONSUIT,  ke. 
(X  1.)  WhatshaUbe. 

If  the  denandantpr  plaintifir  does  not  appear  at  the  day  when  he  is  de- 
mandable,  he  shall  be  said  to  be  nonsuited,  quianon  est  prosecui^j  &c.  Co. 
Lit.  138.  b. 

And  this  may  be  before  the  defendant's  appearance :  as,  at  the  return  of 
the  writ.     Co.  Lit.  138.  b. 

Or,  if  the  plaint  is  remoredhy  pone,  at  the  return  of  the  pone.  Yel.  2. 

l^^jSo,  at  the  return  of  an  assize,  if  the  plaintiff  is  not  ready  to  make 
plaint,  on  demand  of  the  tenant,  he  shall  be  nonsuited.     R.  Sal.  82. 

And  the  flaintiff  may  be  demanded  the  day  of  the  return  of  the  writ, 
though  the  ddfendaut  hot  iWljquarto  die  post.     R.  Cartb.  1 72. 

Otybe  may  be  nonsuited  after  appearance :  as,  at  any  day  of  continuance; 
for  the  p/aiotifTis  then  demandable,  and  is  the  first  agent.     Co.  Lit.  138.  h^ 

So,  at  the  day  of  t^isiprius. 

.  So,  at  the  day  given  by  cur'  advisare  vnlt  after  demurrer.  Co.  Lit.  139. 
b.     1  Leo.  105. 

So»  after  aa  interlocutory  judgment,  as  quod  computet^  &c»  Co.  Lit. 
139.  b. 

S«t,  by  the  at^  2>H«  4. 7.  at  the  day  by  curadvisare  vtdt  after  a  vecdicitv 
the  plaintiff  cannot  be  nonsuited.     Co.  Lit.  139.  b. 

inteplevint  if  l^aiatiff  does  not  appear  at  tritd,  bat  delendant  brings  down  records 
nonsuit  shall  be  entered,  and  not  verdict  for  defendant;  if  it  is,  it  shall  be  so  amend* 
ad  at  defendant's  ctmU    Barnes^  458. 

None  but  the  defendant  can  demand  the  plaintiff.  If  neither  plaintiff  nor  defend-- 
axi  appear  after  cause  called,  and  jury  sworn,  the  only  way  is  to  dischaige  the  jury. 
Arnold  V.  Johnson,  IL  6  G..     Sir.  267.     Smith  v.  WhistJer,  T.  9  G.  2.     JB.  K 

If  it  appears  on  the  record,  that  no  issue  is  jained,  the  jury  must  be  disnussed. 
Bead^  v.  Watter,  T.  12  6,  2.     Str.  1 1 17. 

A  noasait  at  nisi  pruts  must  be  recorded  by  the  judge  of  nisi  prius^  and  can- 
not afterwards  l>e  recorded  in  bank.  Gardener  v.  Davis,  P.  24  G.  2.  1  Wils. 
301. 

if  a  judge  eif  assize  directs  nonsuit  erroneously,  there  ia  no  remedy.  Barnes, 
3il. 

If  plaintiff  dies  after  nonsuit,  and  before  day  in  bank,  it  is  not  helped  by  ihe 
alatitfe,  but  is  error.     Barnes,  312, 

Rule  to  declare  in  C.  B«  must  be  in  the  office  where  plaintiff's  attorney  practices. 
Ikraes,  312. 

J^oa  pros  for  want  of  declaration  demanded  in  the  country,  shall  be  set  aside. 
Amies,  311. 

If  after  the  expiration  of  a  (bur  day  rule  to  bring  in  the  issue  roll,  and  after  search 
hy  the  defendant  it  is  brought  in,  before  judgment  of  non  pros  is  signed,  it  is  irreg* 
vdar  to  sign  judgment  ofterwaids.  By  neglecting  to  insist  upon  his  right,  the  de- 
fendant gives  the  plaintiff  an  advantage  from  which  he  might  otherwise  have  exclude 
«d  him.     1  T.  R.  26. 

The  privilege  given  by  st.  13  Car.  2.  st  2.  c.  2.  of  signing  judgment  of  non 
pros  for  want  of  a  declaration  within  two  terms,  is  without  an  exception.  7  T« 
%  26.     ' 

By  judgment  of  non  |>r()9,  the  plaintiff  is  ont  of  court  as  to  ailtbo  defeqdants« 
Poggl.  169. 
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On  a  bill  of  Middlesex,  returnable  early  in  Michaelmas  term,  ifae  defendant  filed 
common  bail  after  the  essoin-day  of  HU.  term,  but  before  the  first  ijay  in  term. 
Held,  he  might  sign  judgment  of  non  pros  though  he  did  not  give  notice  of  filing 
common  bail.     2  Smith,  405.     6  East,  314. 

The  defendant  removed  the  replevin  by  re.  sa^.  lo.  which  was  filed  on  the  appear* 
ance  day  of  the  return,  and  a  rule  to  declare  given.  Held,  that  judgment  o€non 
proa  might  afterwards  be  signed  without  demanding  a  declaration.     1  H.  B.  218. 

A  non  prot  in  the  case  of  joint  defendants,  must  be  by  all  jointly.  4  Burr.  2418. 
Pougl.     169. 

[*]lf  in  process  not  bailable,  two  defendants  are  joined,  and  the  plaintiff  do* 
dares,  or  takes  out  a  rule  for  time  to  declare  against  one  opily,  the  action  has  now 
become  separate  against  each,  so  that  the  other  alone  may,  in  due  course,  sign 
judgment  of  non  pros.     2  T.  R,  257.     Id.  258. 

Semble,  that  a  nonsuit  cannot  be  entered  against  the  plaintiff's  consent.  2  T. 
R.  281, 

If  in  an  action,  ex  contractu^  against  two,  the  plaintiff  has  judgment  against  one, 
he  cannot  be  nonsuited  as  to  the  other  ;  thus,  where  in  assumpsit  against  Cwo,  one 
suffers  judgment  by  default,  and  the  other  has  a  verdict.     3  T.  K.  662. 

There  may  be  judgment  of  nonsuit  against  the  plaintiff  notwithstanding,  and 
previous  judgnient  against  him  on  demurrer  to  a  plea.     10  East,  966* 

There  may  be  a  judgment,  as  in  case  of  a  nonsuit,  against  an  executor  phintifiTf 
for  not  going  on  to  trial,  but  without  costs.     Willes,  316.  Barnes.  130. 

The  plaintiff  is  not,  by  being  nonsuited,  out  of  court.     3  T.  R.  2. 

If  c^  cause  is  tried  by  proviso^  there  mui»t  be  €i  rule  given  in  the  office,  fiai  niti 
pnus  per  pramao  ai  qutrens  fecei-it  dtfaUaw  ;  and  if  there  is  not,  and  plaintiff  is 
nonsuited,  the  nonsuit  shall  be  set  aside.  Dodson  v.  Taylor,  M*  10  G«  2.  8tr. 
1055. 

Where  the  defendant  might  have  carried  down  the  record  by  proviso^  tliere  caa« 
not  be  judgment  as  in  case  of  a  nonsuit ;  not,  tlierefpre,  where  the  plaintiff  haviii|g 
been  nonsuited  at  the  first  trial,  a  new  one  is  granted.     1  T.  R.  492. 

If  the  plaintiff  has  once  carried  down  the  record  to  trial,  this  satisfies  the  statute 
^4  Gep.  2*  c.  17.  ;  so  that, .  if  it  becomes  necessary  to  carry  it  down  a  second 
time,  as  where  the  cause  is  made  a  remanet  with  the  defendant's  consent,  which  the 
plaintiff  omits  to  do,  the  defendant  cannot  have  judgment  as  in  case  of  a  nonsuit. 
8T.  R.  1.     1  H.  B.  101. 

By  Stat.  14:0.  2.  c.  17.  if  plaintiff  neglects  to  bring  iiisue  to  trial  according  to 
(he  course  of  the  court,  the  courts  on  motion  on  notice,  ahall  give  judgment  a^  in 
case  of  nonsuit,  unless  they  allow  farther  time,  and  defendant  to  have   costs  as  in 

popsuit. 

Where  the  record  has  been  taken  down  to  trial,  entered,  and  then  withdrawn  by 
the  plaintiff;  the  defendant  may  have  judgment  as  in  case  of  a  nonsuit     1  East, 

346. 

If  defendant  has  obtained  a  rule  for  costs  for  not  proceeding  to  trial,  he  cannot 
afterwards  move  for  judgment  as  in  case  of  nonsuit.     Barnes,  131.  314. 316. 

After  costs  for  not  proceeding  to  trial,  judgment  as  in  ta4>e  of  a  nonsuit  cannot 
be  had  for  the  same  default.     4  Taunt.  591. 

.  A  defendant  having  moved  for  costs  for  not  proceeding  to  trial  according  to  cor 
|ice,  may  aftcn^ards,  and  in  the  same  teim,  move  for  judgment  as  in  case  of  e 
nonsuit  in  the  court  of  exchequer.  But  the  court,  on  a  satisfactory  affidavit,  wiJ4 
discharge  (Ini  iMtU^r  rule,  on  the  terms  of  the  plaintiff  giving  a  iicremplory  undertak- 
ing and  p^y^i^a  the  costs.     2  Price,  90. 

Jgdpjmont  art  for  nonsuit  should  bo  applied  for  the  first  term  after  plaintiff  has  not 
proceeded  to  trial.     Baines,  314. 
'    lleld,  that  the  defendant  in  a  town  cause  is  entitled  to  jnd^morit   as  in  case  of  ji 


nonsuit,  the  next  term  after  tliat  in  which  issue  is  joinoti,  if  there  is  time  enough 
^  give  notice  of  trial,  though  it  is  not  actually  given,  for  the  ;5iitiUjjjs  in  or  after  the 
urccoding  term.     1  II.  B.  65.     Id.  123. 
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OnMiMBeaf  Oaimec^iiglaiiii,  iath0ugk  no  notice  of  trial  m  given,  thede- 
leaitoit  naj  enter  up  judgment  m  in  ease  of  a  nonsuit  for  not  proceeding  to  trial. 
2  Anst.  500. 

A  motion  £or  judgment  as  in  case  of  a  nonsuit,  cannot  be  made  before  the  third 
tem  afler  that  in  wmch  issue  is  joined.     2  H.  B.  558. 

r*J Ju(%^0fit  as  incase  <^  a  nonsuit,  may  be  moved  for  in  the  same  term  in 
which  the  plaintifi'  has  been  ruled  to  enter  issue.     1  B.  &  P.  387. 

Motion  lor  judgment  as  in  case  of  nonsuit,  may  be  made  the  term  next  afler  that 
in  which  the  issue  was  joined,  where  notice  of  trial  for  the  sittings  in  4hat  term 
was  given.    2  N.  R.  397. 

The  court  will  not  enteitein  a  motion  for  judgment  as  in  case  of  a  nonsuit, 
pending  a  demoirer.    fi  If  ars.  864. 

A  second  notice  of  motion  for  judgnient  as  in  case  of  a  nonsuit,  must  be  given 
after  default  and  peremptory  undertaking  to  try.     1  H.  B.  52S. 

Judgment  as  in  nouaoit  may  b«  mov^  fyr  without  term's  notice,  though  no  pro- 
ceedings in  a  year.     Barnes,  308. 

Costs  for  not  proceeding  to  trial,  and  judgment  as  in  case  of  a  nonsuit,  may  both 
be  moved  for  separately,  and  in  that  order,  bat  not  otherwise.     1  Price,  61. 

IS  a  rule  imm,  for  judgment  as  in  case  of  a  nonsuit,  be  discharged  on  the  plains 
tifi*'s  affi(favit  fi  fibcts,  the  court  will  not  afterwards  open  it  to  let  in  an  affidavit  de< 
pying  those  &ets.  Had  it  been  suggested  on  the  mle  coming  on,  that  the  facts 
were  false,  the  court  would  have  stispended  their  judgment  until  the  matter  had 
been  examined.     3  T.  R.  405. 

If  piainttf  was  ready,  but  tfie  cause  did  not  come  on  because  the  view  was  not 
returned  by  six  jurors,  judgment  shall  not  be  signed.     Barnes,  498. 

Sicbiess  <^  plaintiff ;  marriage  of/esM  plaintiff;  that  the  bankrupt  did  not  at- 
tend assignees,  plaintiffii ;  that  material  witnesses  were  ill ;  or  if  record  offered  to 
be  entered,  though  a  little  out  of  time,  sufficient  to  prevent  judgment  as  of  nonsuit 
B^Moeo,  313,  314, 315,  316.  464. 

A  rule  for  judgment  as  in  case  of  a  nonsuit,  will  be  discharged  on  assigning  a 
sufficient  ground  for  not  proceeding  to  trial ;  ami  it  is  a  sufficient  ground  even  in 
peud  adioiw,  that  the  plaintiff  delayed,  in  order  that  a  material  witness  might  be 
enabled  to  give  testimony,  which,  without  such  delay,  he  could  not  do  without  being 
e^tposed  to  penalties.    7  T.  R.  178. 

As.  well  iu  qut  torn  actions  as  in  others,  any  excuse  for  not  proceeding  to  trial, 
M^l  discharge  a  rule  for  judgment  as  in  case  of  nonsuit     1  East,  554. 

2%e  insolvency  of  the  defendant  happening  after  the  action  brought,  is  good 
cause  against  judgment  as  in  case  of  a  nonsuit     Dougl.  671. 

The  absence  of  a  material  witness  is  a  sufficient  excuse  for  not  proceeding  to 
trials  so  as  to  discharge  a  rule  for  judgment  as  in  case  of  nonsuit ;  nor  will  a  pe- 
remptory undertaking  to  proceed  to  trial  be  required  where  it  appears  that  his  return 
is  uncertain.     1  Taunt.  118. 

In  resisting  a  rule  for  judgment  a<3  in  case  of  a  nonsuit  upon  the  absence  of  doc- 
umentary evidence  at  the  trial,  it  is  not  necessary  to  state  what  the  documents  are. 
6  Taunt  150. 

On  motion  for  judgment  as  in  case  of  nonsuit,  rule  for  plaintiff  to  enter  issue  ; 
\i  he  does  not,  defendant  may  have  non  pros,  ;  if  he  enters  it,  the  roll  must  be 
produced,  and  defendant  may  move  for  nonsuit  ;  if  court  admits  cause,  why  non- 
suit should  not,  &,c.  they  appoint  day  for  trial ;  on  such  motion,  there  must  be  affi- 
imi  that  the  cause  is  not  tried.     Barnes,  313,  316. 

Replevins  and  actions  qui  (am  are  within  the  statute.     Barnes,  315.  317. 

There  may  be  judgment  as  in  case  of  a  nonsuit,  on  a  traverse  to  the  return  of  a 
Pkandwmus,     4  T.  R.  6S9. 

Judgment  as  in  case  of  a  nonsuit  may  be  had  in  a  real  action.     1  B.  &  P.  103. 

Plaintiff  at  law  having  peremptorily  undertaken  to  try   the  cause,  on  an  order  to 

elect,   elected  to  proceed  in  equity  ;  on  his  not  going  to  trial,   the  defendant  may 

sign  judgment  as  in  ca9G  of  a  nonsuit.     2  Anst.  568. 
^        ^  [*274] 
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If  defendant  has  obtained  a  rale  for  judgment  nm,  the  coint  wl&  not  give 
[«]plaist]ff  leave  to  amend  Ms  declaration  by  striking  out  allegation,  but  judgment 
diidl  be  absolute.    Barnes,  318. 

Nonsuit  shall  not  be  set  ande,  because  plaintiff  thought  defendant  was  mistaken. 
Barnes,  2B&.  * 

In  G.  B.  the  patjrment  of  costs  Ibr  not  proceeding  to  trial  will  be  made  a  term  o^ 
dischaiging  a  rule  for  judgment  as  in  case  of  a  nonsuit.     2  H.  B.  280.     1  B.  &  |P. 
Z».     Wigblw.  65. 

The  finst  motion  for  judgment  as  in  caseof  a  nonsuit,  will  be  discheiged  merely- 
en  a  peiemptoty  nndertakii^  to  try.    2H.BI.  119. 

The  court  will  order  a  plaiiraT  shewing  cause  against  a  rule  for  judgment  aa 
in  case  of  a  nonsuit,  for  not  proceeding  to  trial  accorSng  to  notice,  to  pay  the  do-' 
fendant  costs,  give  a  pei^mptoiy  ondertakitig,  and  (if  the  tenut  has  been  change<f  te 
a  county  ¥4iere  no  Bsaizes  are  held  in  the  spring)  consent  that  the  renue  shall  be 
brought  back  to  the  original  couniy,  that  the  tnal  amy  be  bitnigfat  on  without  further 
delay.     2  Price,  16. 

The  costs  of  a  rule  for  judgment  as  in  case  of  a  nonsuit,  are  to  be  paid  by  the. 
plaintiff.     Forrest.  8. 

If  in  action  against  two  on  a  joint  promise,  there  is  judgment  against  one  by  d^ 
findt  $  and  on  plaintiff's  neglecting  to  bring  issue  joined  by  th6  other  on  to  trial,  rule 
is  obtained  for  judgment  as  incase  of  a  nonsuit,  yet  costs  cannot  be  taxed  ;  for 
plaintiff  could  not  have  been  nonsuited  on  a  triiil.  Weller  v.  (Qroytpa,  T.  30  &  31 
G.  2.     1  B.  M.  35S. 

If  in  an  action  upon  a  contract  against  two,  one  pleads  non  anwnp$U  and  baok* 
luptcy,  and  the  plaintiff  thereupon  enters  a  noUe  prosequi  **  as  to  the  several  matters 
pleaded  by  hon,''  he  may  proceed  agahist  the  other.     The  argument  e  contra  was . 
that  the  nolle  prosequi  confessed  that  the  bankrapt  **non  assumpsit^    2  M.  &  S. 
4aa« 

If  the  defendant  demurs,  not  for  a  misjoinder,  but  ibr  a  defect  in  any  of  the  counts, 
the  plaintiff  as  to  these  may  enter  a  noUe  prosequL  IB.  &  P.  167.  2  Mars.  144. 
6  Taunt  444. 

On  a  demurrer  for  a  misjoinder,  the  plaintiff  caanot  enter  a  wMs  prosequi  as  to 
•ne  set  of  counts.    4  T.  R.  360.     1  H.  Bl.  108. 

•^  A  nonsuit  will  not  be  ordered  for  the  insufficiency  of  the  defendant's  evidence  ; 
hut  It  may  be  ordered  for  the  insufficiency  of  the  evidence  produced  by  the  plaiiitif'. 
Bose  V.  Learned,  14  Mass-  Rep.  154. 

As  to  the  power  of  the  court  to  direct  a  nonsuit  against  the  consent  of  the  plaia- 
iff,  vide  Girard  i^.  Getting,  2  Binn.  234.  Widdifield  v.  Widdifield,  2  Binn.  248* 


Hayes  v.  Grier,  4  Binn.  84.  Irving  v.  Taggart,  1  Serg.  &  Rawle,  360.  Roas  v 
Gill,  1  Wash.  89.     Thevcat  &  Hinton  v.  Finch,  1  Wash.  219. 

A  nonsuit  may  be  compelled  where  the  evidence  on  the  part  of  the  plaintiff  wiU 
not  support  the  action.     Pratt  v.  Hull,  13  Johns.  Rep.  334. 

After  a  point  has  been  reserved,  and  a  verdict  for  the  plaintiff,  the  court  will  not 
direct  a  nonsuit    Jones  v.  Hughes,  6  Serg.  &  Rawle,  299.  >. 

(X  2.)  Metraxitj  what  shall  be. 

If  the  demandant  or  plaintiff  acknowledges  guodnon  vult  alleriusprosequij 
this  is  a  retraxit.      Co.  Lit,  1 39.  a.  *  R.  2  Cro,  ?1 1 .     3  Leo.  1 77,    . 

So,  at  any  day  when  he  appears  in  court,  (for  then  he  continues.preseni 
there  till  a  day  is  given  over  and  may  be  demanded,)  if,  on  demand,  he 
makes  default,  this  is  a  retraxit  in  contempt  of  the  court.     Co.  Lit.  139.  a* 

So,  in  trespass  or  other  personal  action,  a  nolle  prosequi  against  one  de- 
fendant will  be  a  discharge  to  both.  R.  Cro.  El.  762.  Serob.  cent.  Ld. 
R.  598. 

If  a  defendant  or  tenant,  being  present  in  court,  be  demanded  and  makes 
default,  this  is  a  departure  in  contempt  of  the  court.    Go.  Lit.  139.  a. 
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liut  a  rtiraxti  caonot  be  after  plaiot  be&re  declaratioiu  R.  DaU  78« 
tlor,  b/  attorney,  for  he  must  be  in  person.     Per  two  J.  3  Cro*  31  !•     8 

Co.  5B.  b.    D.  Ld.  R.  698. 
A  rdroxH  after  judgment  shall,  unless  the  contreij  appear  on  the  record,  be  pre« 

anined  to  have  been  enleied  hy  the  plaintiff  in  penoow    R.  Com  ▼.  Lowther,  Ld. 

If  there  are  several  defendants,  and  all  found  guihir,  plaintiff  maj  enter  [*]fioll$ 
frntfpd  a^Biinst  anj  o«e ;  ther^ore,  if  in  trover  agfonst  a  defendant  execotor,  and 
other  defendants,  not  executors,  there  is  a  verdict  against  these,  and  the  executor  is 
found  not  guilty,  judgment  shall  not  be  arrested,  for  (rfaintiff  nay  enter  noUe  pfv$equi 
Jtio  him.     Dale  v.  fijre,  T.  24  &  25  G.  2.     1  Wils.  80d. 

ithe  court  will  not  allow  a  defendant  |o  strike  out  the  entry  of  a  jodgment  of 
a^^Meijtti  entered  by  the  plaintiff,  a3  to  one  of  the  the  counts  of  hie  declaratioa 
aAer.it  baa  been  demurred  to.  Milhfcen  r.  Fox,  C.  P.  M.  88  Qeo.  8.  1  Bos*  ftr 
Pull.  Rep.  157. 

Nor,  win  tb|a  court  in  that  stage  of  the  prooeedinga  determine  a  questioa  of  costs 
respecting  such  a  count*    Ibid. 

{%  Sb)  Who  may  be  nonsuited : — [and  when  a  ncmsuit  or  non 

pros,  may  be  entered.] 

The  king  carhnot  be  nonsuited  ;  for  he  is  always  in  court.     Co.  Lit.  139. 
b.     Sar.  56. 
'  Bat  a  common  informer  maj  be  ponsuited.     Co.  Lit*  139.  b» 

And  the  attorney-general  may  enter  dmolU  pros^qui^  which  has  the  aftet 
•fa  nonsuit.     Co.  lit.  139.  b.     Hard.  504. 

And  this  after  issue  joined.     Hard.  504. 

Or,  ibe,y»y  ohaiged  upon  the  triaL    Dub.  3  Mod.  117. 

.The  plaiii^iff  jnay  be  aonsaited  at  any  day,  when  he  is  demandablc.  Co. 
Lit.  1 3B.  b. 

After  inlertocQtot/jildgment.     Sal.  455. 

If  one  issue  is. found  for  the  plaintiflT,  he  may  be  nousuKedas  to  other  issues 
er  a  demorrei^.    SaY.  456.  i 

if  seTera)  dfefeudants  pTead  severally,  he  may  ent^*  a  non  pros,  against  one 
be/bre  the  record  is  sent  down  to  trial.     Sal,  457,     Doug.  169.  n. 

fn  an  action  against  several  defendants,  though  they  plead  joiutly^  3ret,  if  their  i 
plea  IB  in  ka  nature  several,  the  pldintiff  may  enter  a  nolle  prosequi  as  to  one,  and  ' 
proceed  against  the  rest.     R.  Gree  v.  Roll,  Ld.  R»  716.     And  this  at  nmpriW. 
ILLd^R.  716. 

But,  in  aikch  a  case,  one  defendant  cannot  sign  ju^meut  of  non  pro9^  as  to  hu3^  . 
self,  and  take  out  execution  ;  or  if  he  do,  the  court  wUl  set  it  aside  on  notioo^  within 
tiie  sam^term  :  but  in  a  subsequent  term  the  application  is  too  late,  and  the  redresft  v 
anist  be  by  writ  of  erron     Doug.  169.  n. 

Yet,  wherever  it  can  appear  that  the  action  is  uot  a  joint  action,  judgment 
otnonpros.  may  be  signed  by  afl  or  any  of  the  defendants-  named  in  thp 

writ.     2  T.  R.  «d7.  ■,     /• 

So,  on  the  return  of  a  withernam,  ihe  plaintiff  may  be  nonsuited ;  for 
Ihoiielilbe  replevin  and  atiai  have  not  any  day  given  to  the  party,  (for  they 
zn>.vicbnikly)  yet  the  plurieB  has,  add  the  day  of  return  is  the  day  for  both  ^ 

parties.     Sal.  683.  /v     /.     t  .  j  * 

Butiid  eaiiiWI  be  nonsuited  against  one  defendant,  after  final  judgment   . 

against  alt.     Sal.  455. "  ■,  -  u 

In  a  joint  action  he  cannot  be  nonprossed  by  one  or  some  of  the  defendants  with- 
out tlie  others.     Doug«  169. 
Therefim,  wheie  the  plaintiff  had  soed  out  a  bailable  writ  a^unst  three>  on  whicb 
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one  was  arrested,  and  put  in  bail,  and  for  want  of  a  declaration  within  two  tarms, 
signed  judgment  of  nan  pros,  the  other  two  defendants  not  having  appeared  to  &e 
writ,  this  now  pros,  was  set  aside.     Ibid. 

The  rule  is,  that  if  plaintiff  do  not  declare  within  two  terms  after  the  return  of  tht 
writ,  the  defendant  may  sign  judgment  of  non  pros. ;  but  if  no  [*]|adyantage  is  taken 
of  the  plaintiffs  neglect,  the  plaintiff  may  stiD  deliver  his  declaration  within  the  year. 
Worley  v.  Lee,  B.  R.  M.  28  Geo.  8.  2  T.  R.  112.  Sherson  v.  Hughes,  B.  R. 
M.  33  Geo.  3.     5  T.  R.  36. 

The  statute,  13  Car.  2.  st.  2.  c.  2.  enabling  a  defendant  to  sign  judgment  of  noH 
pros,  for  want  of  a  declaration  in  dne  time,  extends  to  all  cases.  Oldham  v.  Bar- 
rel, B.  R.  M.  37  Geo.  3.     7  T.  R.  26.     Vide  supra,  (C  3.) 

In  a  ^t  tarn  action,  judgment  as  in  case  of  a  nonsuit  may  be  entered  on  a  nilo 
to  shew  cause.     Watson  v.  Johnson,  P.  26  G.  2.     1  Wils.  326. 

V  After  an  award  to  answer,  or  a  demurrer  in  law  joined,  the  plaintiff  may  be  non- 
suited for  non-«ppearance.     Swift  v.  Livingston,  2  Johns.  Cas.  112.  ^ 

(X4.)  When  a  nonsuit  is  peremptory. 

After  nonsuit  the  plaintifl  may  begin  the  same^suit  again.     Co.  Lit.  1 39.  a. 

Though  it  be  in  assize.     1   Sal.  82. 

But  not  after  a  retraxit.     Co.  Litt.  139.  a. 

So,  in  an  appeal  of  murder,  robbery,  &c.  a  nonsuit  after  appearance  shall 
be  peremptory  in  favor,  vita.     Ibid. 

So,  in  an  appeal  of  mayhem  ;  for  the  writ  8ays,/elontc6  maihemavit.  Ibid. 

So,  in  natizo  habendo^  in  favour  of  liberty.     Ibid. 

So,  in  quare  impedit^  for  thereon  the .  defendant  has  a  writ  to  the  bish'* 
op.  Co.  Lit.  139.  a.  Cont.  perDy.  within  six  months.  Dal.  8].  Ace. 
]  Browl.  161.     R.  Sal.  559. 

So,  in  attaint.     Co.  Lit.  139.  a. 

Otherwise,  a  nonsuit  before  appearance.  Co.  Lit.  139.  a.  1  Sal.  64. 
Carth.  173. 

As,  if  the  plaintiff  in  an  appeal  declares  hy  attorney,  and  is  demanded, . 
and  docs  not  come  into  court.     1  Sal.  64. 

If  after  nonsuit  on  the  merits,  and  motion  for  new  trial  denied,  plaintiff  brings 
new  action  in  another  court,  it  will  stay  proceedings  till  costs  of  the  nonsuit  para, 
for  this  is  vexatious.     Melchart  v.  Halse^,  H.  11  G.  3.     3  Wils.  149. 

After  a  nonsuit  in  trespass  the  court  wUl  stay  proceedings  in  a  second  actitm  be- 
tween the  same  parties  for  th^same  cause,  until  the  costs  of  the  nonsuit  be  pfiid ; 
notwithstanding  the  plaintiff  be  a  prisoner  at  the  time  of  bringing  the  second  action, 
and  sue  in  forma  pauperis.  Weston  v.  Withers,  B.  R.  E.  28  Geo.  3.  2  T.  B. 
611.     . 

(X  5.)  When  a  nonsuit  of  one  of  the  plaintiffs  shall  be  a  nou- 

suit  of  the  other. 

So,  generally,  in  personal  actions  the  nonsuit  of  one  plaintiff  is  the  non- 
suit of  both.     Co.  Lit.  139.  a. 

So,  in  naltvo  habendo  and  quid  juris  clamat.     Ibid. 

But  in  real  or  mixt  actions  against  several,  if  the  demandant  is  nonsuited 
as  to  one,  he  shall  not  be  nonsuited  as  to  all ;  for  there  ought  to  be  a  8unr>- 
mons  and  severance.     Ibid. 

Not  in  an  audita  querela  ;  for  it  goes  in  discharge.     Ibid. 

Nor,  in  error,  attaint,  or  scire  facias  on  real  or  mixt  actions ;  for  they 
follow  the  nature  of  the  actions  on  which  they  are  founded.     Ibid. 

So,  a  wo//«  proje^m  before  judgment  against  one  shall  be  a  discharce  (e 
all.     R.  Hob.  70.  ^ 
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\;*lSo,  after  jijJgment  against  a!l,  if  (he  plaintitTcnters  a  nolle  prostnui  to 
one,  it  shall  be  a  discharge  lo  a/I.     Hob.  70. 

So,  in  trespass  against  several,  if  tlie  plainliflT  is  nonsuited  before  decla- 
ration, there  shall  be  only  one  nonsuit  as  agJiinstall  the  defendants;  for  though 
he  raajr  declare  severally,  it  shall  not  be  prcMirned  (ill  he  does  so.  R.  Sal. 
455.  [Com.  74.  S.  C.  Fryce  v.  Foulkes,  B.  R.  K.  9  Geo.  3.  4  Burr.* 
2418.] 

So,  in  trespass  against  several,  if  one  pleads  not  g«iilty,  and  there  is  a 
▼erdict  and  judgment  against  him,  and  the  other  defendants  justify,  the  plaia- 
i\{T  may  enter  a  nolle  prosffjui  against  those  who  ju^^d.iod,  and  not  discharge 
him  who  pleaded  not  giilty  ;  for  by  (he  judgment  the  suit  was  ended  as  to 
him.     R.  Hob.  70. 


\  !n  a  person-il  action,  where  several  sue  jointly,  and  they  suffer  a  non- 
suit, one,  who  had  no  knowledge  of  the  suit,  and  had  no  interest  in  it,  is  not 
Viable  to  his  co-plaintiffs  for  any  part  of  the  costs  recovered  by  the  defendant. 
Wilson  u.  Mower,  5  Mass.  Rep.  407.  \ 


(Y)  JUDGMENT. 
(Y  1.)  When  it  shall  be  upon  default. 

In  real  actions,  upon  default  before  appearance,  a  grand  cape  issues,  and 
if  the  tenant  does  not  appear  thereon,  there  shall  be  judgment  a<^ainst  him. 
Mod. Ca.  4.     Vide  ante,  (B  1 1.) 

On  default  after  appearance  in  a  writ  of  right,  there  shall  be  final  judg- 
ment. 

So,  10  other  real  actions,  upon  default  after  a  verdict  for  the  demandant. 

Or,  on  a  departurein  despite  of  the  court. 

But,  generally,  in  other  real  actions,  a  petit  cape  issues  before  judg- 
ment. 

In  personal  actions,  where  an  outlawry  lies,  process  issues  against  the 
defendant iiU be  appears,  oris  outlawed. 

If  judgment  be  by  default,  the  entry  shall  be  idto  consid.  quod  recupertC 
bf  default 

Or  J  if  the  default  is  entered,  and  afterwards  ideo  cotis*  quod  recuperet^ 
without  saying  by  default,  it  is  sutficient.     R.  2  Cro.  36. 

In  personal  actions,  after  appearance,  if  the  defendant  does  not  plead, 
-judgment  shall  be  entered  up  against  him  on  nihil  dicit.     Vide  ante,  (E 
42.) 

Or,  the  attorney,  to  save  him  from  damages  in  a  writ  of  deceit,  may 
say  quod  non  est  informaius  per  magistrum  suum  of  an  answer,  and  there- 
upon there  shall  be  judgment  against  the  defendant.     F.  N.  B.  98.  J. 

It  is  a  rule,  that  where  by  a  writ  each  party  has  a  day  in  court,  and  the  defendant 
may  be  damnified  by  not  appearing,  he  may  appear  and  demand  the  plaintifi^,  and 
this,  even  though  the  writ  be  not  returned  ;  when,  if  the  plaintiff  do  not  appear,  the 
defendant  is  entitled  to  judgment.     1  T.  R.  371. 

Ifaparty  neglect  to  plead,  reply,  &c.  within  the  time  limited  by  the  rule,  the 
other  may  sign  judgment,  though  a  plea,  replication,  &c.  be  tendered  before  judg- 
ment signed.     4  T.  R.  195. 

A  plaintiff  entitled  to  judgment  for -want  of  a  rejoinder,  may  strike  out  the  plead- 
ings subsequent  to  the  declaration,  and  sign  judgment  as  for  want  of  a  plea.     5  T. 

a.  152. 

[*3^n  trespass  against  several,  if  any  suffer  judgment  by  default,  the  plaintiffneed 
only  give  evidence  to  affect  the  rest ;  and  it  is  matter  for  the  jury,  whether  the  tres- 
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pass  proved  be  the  same  as  that  confessed ;  but  the  plaintiff  cannot  be  nOBBuifted. 
Cowp.  483.     3  £^  N.  P.  C.  202.     3  Camp.  36.     1  M.  &  S.  68& 

-^  Where  the  defendant  gives  notice  of  a  motion  to  change  the  venue,  &c.  with- 
out an  order  to  enlarge  the  time  of  pleading,  the  plainti^may,  when  the  time  of 
pleading  is  out,  «nter  a  default.     Ekhart  v.  Dearman,  2  Caines'  Rep.  379. 

In  what  cases  the  laches  of  the  defendant  as  to  notices  of  special  bail,  retainer  oF 
an  attorney,  &c.  will  authorize  the  plaintiff  to  enter  judgment  Leispenard  v.  Ba- 
ker, 6  Johns.  Rep.  323. 

A  default  cannot  be  entered  before  the  appearance  of  the  defendant.  Howell «., 
D^enniston,  3  Caines'  Rep.  96. 

The  party  is  to  be  governed  by  the  pleadings  delivered  to  him ;  he  cannot^  there^ 
fore,  enter  a  default,  because  no  original  is  filed,  when  a  copy  has  been  delivered  to 
him.     Smith  v.  Wells,  6  Johns.  Rep.  286. 

A  default  eannot  be  entered,  for  want  of  a  plea,  until  the  day  afler  the  time  fbn 
pleading  has  expired.     Thomas  «•  Douglass,  2  Johns.  Cas.  226. 

Nov  can  it  be  entered,  unless  the  affidavit  of  service  of  a  copy  of  the  declaration^ 
and  notice  of  the  order  to  plead,  be  positive  and  sufficient,  at  the  time  the  judgment 
is  entered.     Doolittle's  Exrs.  v.  Ward's  Exrs.  5  Johns.  Rep.  359.  y 

(Y  2.)  When  upon  confession. 

So,  a  defendant  may  confess  the  action* 

But  after  issue  and  venire  facias^  the  defendant  cannot  by  a  relicta  xerifi* 
catione  confess  the  action 'without  the  plaintiflPs  consent.  R.  1  Brownl.  196. 

So,  if  the  defendant,  being  executor  of  his  own  wrong,  pleads  that  be  has 
\0h  (which  is  more  than  the  debt  demanded),  which  he  retains  to  satisfy  a 
debt  to  himself,  and  has  no  assets  ultra^  there  shall  be  judgment  for  the 
plaintiff  on  the  defendant's  confession ;  for  an  executor  of  his  own  wrong 
cannot  retain  for  hts  own  debt,  and  then  he  confesses  assets  to  the  value  of 
the  debt.     R.  Yel.  1 38.     Vide  ante,  (E  42,) 

So,  in  all  cases,  where  the  defendant  by  his  plea  confesses  the  cause  of 
action,  and  offers  a  bad  justification.     Mod.  Ca*  10. 

If  the  defendant  plead  a  justification,  which  is  ill  in  substance,  though  the  parties 
plead  to  issue  thereon,  and  a  verdict  is  found  for  the  plaintiff,  he  shall  not  har^ 
judgment  upon  the  verdict,  but  upon  the  confession  ;  and  a  wiit  of  inquiry  shall  be 
awarded  to  ascertain  the  damages,  if  the  damages  in  the  action  are  arbitrary.  H.. 
Ld.  R.  90.  Thos,  where  a  defendant  justified  a  trespass  under  a  wiit,  which  ap« 
peared  upon  the  pleadings  to  be  void,  though  the  parties  pleaded  to  issue  thereon, 
and  the  plaintiff  had  a  verdict,  the  court  set  aside  the  verdict,  ordered  the  judgment 
to  bo  entered  on  the  defendant's  confession,  and  awarded  a  writ  to  inquire  into  tli% 
damages.     Ld.  Ray.  90.  P.  C. 

Ii  ihe  defendant  ^ives  a  warrant  of  attorney  to  confess  the  action,  the 
judgment  will  be  good,  though  the  defendant  dies  (he  same  day  before  Judg- 
ment signed.     R..  Ray.  1 8. 

So,  if  the  defendant  dies  in  the  vacation,  and  judgment  is  entered  as   of 
the  prior  term,  before  the  essoin  day  of  (he  next  term.  1  SaL  87. 

And,  if  the  warrant  be  general,   it  may   be  confessed  in  any  term.      f 

So,  the  warrant  will  be  good,  though  the  attorney  be  afterwards  made  ft 
knight.     Per  Browoj  Ow.  ai. 

K  the  warrant  be  by  a  woman,  who  afterwards  takes  husband,  the  bill  maj 
kf!  filed,  and  judgment  entered  against  both.  Sho.  91,  cont.  1  Sal.  117. 
399« 

So,  If  the  warrant  is  to  acknowledge  judgment  to  a  woman  who  marries. 
It  If  no  countermand.    R.  i  Sal.  117. 
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If  wartttot  ofattorney  is  given  to  confess  judgment  to  a  fime-Bole^  who  after- 
wards marries,  and  judgment  is  entered  up  by  husband  and  wife,  it  is  iiregular,  and 
most  be  aet  aside,  if  it  is  so  entered  up  without  leave  of  the  court.     Marder  y. 
Lee,  P.  4  G.  3.     3  B.  M.  1469. 

If  the  warrant  is  by  a  woman,  a  sole,  it  shall  not  be  aroided  for  that  she 
IS  coverf,  without  a  writ  of  error.     1  Sal.  400. 

If  the  warrant  is  given  on  an  arrest,  and  the  defendant  countermands  it, 
before  judgment  confessed,  yet  the  court  will  protect  the  [*]attorney,  if 
l^e  pleads  non  sum  informatusj  whereby  judgment  may  be  entered  up  against 
the  defendant.     Latch,  8. 

So,  if  ader  warrant  given  (he  plaintiff  tears  ofT  the  seal,  an  attachment 
lies.       1  Vent.  3. 

If  warrant  be  to  acknowledge  judgment  on  an  agreement  to  stay  the  «ze«> 
cntionfor  a  year,  it  must  be  in  writing.     Mod.  Ca.  14. 

And  if  the  plaintiiTuses  the  judgment  contrary  to  his  agreement,  the  court 
wVn  aYoid  the  judgment.     1  Sal.  400. 

So,  if  the  agreement  is  to  stay  execution,  and  he  brings  debt,  it  will  be  a 
breach.     Sal.  596. 

Otherwise,  if  the  agreement  was  subsequent  to  the  judgment  given.  1 
Sal.  400. 

But  the  warrant  must  be  strictly  pursued  ;  and  therefore,  if  it  is  to  con- 
fess judgment  in  Trinity  term,  without  more,  it  cannot  be  done  in  any  othef 
term.     1  Mod.  1. 

So,  generally,  the  defendant's  death  is  a  countermand  of  the  authority« 
D.  1  Vent.  310.     1  Sal.  87. 

If  defendant  dies  in  term  time,  judgment  may  be  entered  after  his  death,  dial 
iiame  term.     Str.  8S2. 

Court  refused  to  set  aside  judgment,  signed  after  death  of  defendant,  because  % 
judgment  of  the  precedent  term,  when  defendant  was  alive.     Willes,  427. 

Judgment  cannot  be  entered  on  a  warrant  of  attorney,  after  plaintiiOf's  death.  Str. 
718.     8  T.  It  257. 

If  judgment  on  warrant  of  attorney  is  entered  after  defendant's  death,  the  court 
will  not  aet  it  aside,  though  they  would  not  make  a  rule  for  it.     Barnes,  270. 

Judgment  on  a  warrant  of  attorney  entered  in  Easter  vacation  against  a  defendant 
who  diedia  JBaster  term,  is  good  ;  but  execution  cannot  be  taken  out  until  it  be  re« 
vived  against  defendant's  representative  by  3§ire  facias,     6  T.  R.  368. 

If  a  rule  is  made  to  enter  up  judgment  on  an  old  warrant  of  attorney,  on  aftida* 
vit  that  the  party  is  alive,  and  il  afterwards  appears  that  he  died  some  hours  before, 
tke  court  will  not  discharge  it.     Str.  lOdl.     Andr.  53. 

If  there  is  warrant  of  attorney  to  confess  judgment  to  two,  and  one  dies  before 

judgment  entered,  and  it  appears  that  it  was  givei^  to  indemnify  them  against  a  bond 

entered  into  by  them  in  behalf  of  defendant,  the  court  will  give  leave  to  the  survivor 

to  enter  up  judgment.     Todd  v.  Dod,  M.  2|5  G.  2.  I  Wils.   312.     Vide  Barnes, 

45.  51,  52,  53. 

Warrant  fr^n^i  two,  one  di©s>  ie^vQ  to  enter  against  the  survivor.     Barnes,  53. 

Satisfaction  tnay  be  entered  nunc  pro  tunc  on  a  warrant,  plaintiff  being  dead,  and 
his  aJdmiaistrator  a  lunatic.     Barnes,  258. 

If  judgment  at  the  suit  of  an  executor  is  entered  up,  as  of  a  term  m  testator's 
life-time,  it  shall  be  set  aside.     Gainsborough  v.  Follyard,  M.  13  G.  2.    Str.  1121. 

On  wariant  to  enter,  at  the  suit  of  A.,  his  heirs,  executors,  &c.  executor  shaU 

have  leave  to  enter.     Barnes,  44.  •    ,  i. 

If  judgment  is  neglected  to  be  entered  on  the  roll,  and  the  roll  is  lost,  the  court 
will  order  the  clerk  of  the  judgments  to  sign  a  new  roll.     Douglas  v.  Yellop,  H. 

32  6.  2.     2  B.  M.  722. 

[*28Q3 


S84  PLEADER. 

The  olerk  of  the  judgmenU,  having  received  his  fees,  is  liable  to  an  action  by  a 
purchaser  become  liable  to  a  judgment  which  he  did  not  find  entered  up  ;  tha  attor- 
ney is  liable  to  the  clork  of  the  judgments.     Ibid. 

On  warrant  from  one  to  ten  years  old,  leave  may  be  given  by  treasury-rule  ; 
[*labove  ten,  motion  in  court ;  above  twenty,  rule  to  shew  cause.     Barnes,  41.  47. 

Judgment  may  be  entered  on  an  old  warrant,  on  affidavit  of  execution,  &c«  and 
that  defendant  was  alive  in  Ireland  two  months  before.     Barnes,  53. 

Or,  in  Jamaica  four  months  before.     Barnes,  256. 

Leave  may  be  granted  if  plaintiff  is  lunatic,  on  affidavit  of  the  person  who  has  re- 
ceived the  interest.     Barnes,  42.  • 

The  court  will  not  give  leave  to  enter  judgment  on  an  old  warrant,  on  an  affidavit 
sworn  in  Ireland  before  an  Irish  commissioner.  Sibthorp  v.  Adams,  C.  B.  T.  10  G. 
2.     Barnes,  40. 

So,  if  a  man  under  arrest  confesses  judgment,  it  will  be  irregular,  if  an  at- 
torney of  B.  R.  or  C.  B.  18  not  present.     Mod.  Ca.  05.  1  Sal.  402. 

The  presence  of  attorney  of  C.  B.  at  executing  (in  custody)  warrant  toenttrup 
judgment  m  B.  R.,  is  sufficient.  Bland  v.  Pakenham,  M.  9  G.  Str.  580.  Barnes,  44. 

But  he  must  be  attorney  for  defendant.     General  Rule.  P.  4.  G.  2.  Str.  902. 

No  excuse  can  be  allowed  against  this  rule.  B.  R.  H.  1T7. 

Nor,  though  the  warrant  is  executed  in  a  foreign  country.     Str.  1247. 

But  defendant  in  execution,  paying  part  of  the  debt,  may  give  warrant  of  attorney 
to  confess  new  judgpient  for  the  rest,  though  no  attorney  is  present,  both  the  stand- 
ing rules  of  court  of  Car.  2.  and  4  G.  2.  intending  only  to  arrests  on  mesne  process. 
Str.  1245.     Vide  Cowp.  281.  7  T.  R.  19.     1  T.  R.  715. 

And  in  the  case  of  a  warrant  of  attorney  given  by  a  person  in  execution,  if  he 
has  been  prevailed  on  to  acknowledge  it  for  more  than  was  due,  the  court  will  give 
relief  under  circumstances.     Cowp.  281. 

But  this  rule  extends  only  to  the  particular  cause  whereupon  defendant  is  in  cus- 
tody, and  not  to  giving  wariants  of  attorney  to  confess  judgmenls  in  other  actions. 
1  East,  141.     3  B.  M.  1792.     2  Ld.  Ra>m.  797. 

If  defendant  practises  as  an  attorney,  no  other  need  be  present ;  but  plaintiff  an 
attorney  is  not  sufficient.     Barnes,  87. 

Attorney's  clerk  is  not  sufficient.     Barnes,  42. 

But  the  court  will  not  set  aside  a  warrant  of  attorney  on  account  of  its  being 
given  by  a  defendant  in  custody  without  an  attorney  present  on  his  part,  if  it  was 
executed  by  the  defendant  purposely  with  a  view  to  cheat  the  plaintiffi     Com  p.  141. 

Interlocutory  judgment  being  signed  against  a  prisoner -in  custody  of  the  marshal 
the  plaintiff's  attorney  took  a  cognovit  from  him  for  200/.,  with  a  defeazance  on 
paying  40/.  (the  real  debt)  and  costs  ;  but  no  attorney  was  present  on  the  part  of 
the  defendant  :  though  this  case  was  aot  strictly  within  the  rule  15  Car.  2.  which 
mentions  only  prisoners  in  the  custody  of  sheriff's  officers,  yet  the  court  interfered 
for  the  relief  of  a  prisoner.     3  T.  R.'  616. 

But  at  the  plaintiff's  request  they  permitted  him  to  alter  his  judgment  to  the  i«ai 
debt,  on  paymg  the  costs.     Ibid. 

A  warrant  of  attorney  to  confess  judgment  executed  by  a  prisoner  in  cuatody  on 
cnmmal  process,  is  good,  though  he  have  no  attorney  present.     4  T.  R.  433. 

Vfhen  a  defendant  in  custody  executes  a  warrant  of  attorney  to  confess  a  judg* 
ment,  there  must  be  an  attorney  present  on  his  part ;  the  presence  of  the  plaintifi's 
attorney  is  insufficient,  though  tlie  defendant  consent  to  his  acting  also  as  his  attorney. 
#  X.  R,  7. 

If  a  defendant  in  custody  being  about  to  execute  a  warrant  of  attorney  to  confess 
judgment,  is  informed  that  it  must  be  done  in  the  presence  of  an  attorney  on  his 
part,  and  tliereupon  produces  a  person  as  such,  in  whose  presence  [*]he  executes 
tne  warrant :  the  court  will  not  set  aside  the  proceedings  thereon,  because  the  per- 
son so  produced  by  the  defendant   was  not  an  attorney.     1  Bos.  &  PuU.  Rep.   97. 

It  tie  IS  an-esied  by  process  of  an  inferior  court,  and  confesses  judKmeiit 
in  a  court  at  Westminster.     Mod.  Ca.  85.     1  Sal.  402. 
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So>  if  Ike  is  discharged  only  in  appearance,  or  apprehends  himself  not 
diachai^ed.     Mod.  Ca«  85. 

So,  if  confessioQ  of  judgment  is  obtained  by  practice,  though  an  altorqey 
is  present*     Ibid. 

If  the  warrant  has  been  obtained  by  fraud,  the  court  will  order  it  to  be  delivered 
up,  before  any  use  has  been  made  of  it.     Doug.  198/ 

But  this  does  not  extend  to  a  warrant  of  attorney  to  give  judgment  as  a 
security  to  A.  and  not  to  the  plaintiff.     5  Mod.  144.  ** 

Bat  B.  R*  do  not  examine   warrants  fur  judgment   in  C.  B.  or  e  contra. 

1  Sal.  402. 

If  defendani  under  arrest  on  a  latilaty  gives  warrant  of  attorney  to  confess  judg« 
i^ent  in  G.  B.,  no  attorney  but  plaintiff's  bcin^  present,  B.  R.  cannot  set  aside  the 
judgment,  but  will  grant  attachment  against  plaintiff  and  his  attorney,  till  satisfaction 
is  entered,  or  judgment  set  aside,  with  costs. 

So,  a  judgment,  though  regular,  shall  be  quashed  on  payment  of  cost?, 
^beu  a  trial  has  not  b/een  lost.     1  Sal.  402. 

And  regularity  shall  not  be  exam'uicd  into,  after  error  brought,     Tbid. 

Ob  motion  to  set  aside  judgment,  the  warrant  being  obtained  on  usurious  contract, 
(which  is  not  pleadable  to  8ci,f(},)  court  will  direct  issue  to  try  facts.     Barnes,  277. 

The  court  set  aside  a  warrant  of  attorney,  and  judgment  given  to  secure  a  loan 
which  was  sworn  to  be  usurious,  in  order  to  bring  the  question  of  usury  before  a 
jury ;  but  refused  to  order  a  bill  of  exchange  to  bo  delivered  up,  which  had  been 
given  to  procure  the  defendaut's  release  out  of  execution  on  the  judgment.     1  Bof  • 

Ik,  Pull.  270. 

If  plaintiff  enter  up  judgment  in  debt  on  a  mutuaius,  on  a  warrant  of  attorney 
*'  to  enter  up  judgment  in  debt  on  bond,"  the  court  will  set  it  aside  as  irregular.     8 

T.  R.  163. 

If  defendant  pleads  not  guilty,  and  also  by  his  plea  confesses  the  trespass,  and 
justifies  under  a  custom,  upon  which  a  verdict  is  found  for  him,  yet  if  the  custom 
is  void  in  law,  the  court  shall  give  judgment  for  plaintiff,  award  writ  of  inquiry  of 
damages,  and  give  final  judgment  for  damages  and  costs,  nulla  respeclu  habito 
veredicto,  ^As  to  not  guilty,  defendant  eat  sine  die.  On  error  from  C.  B.  judgment 
affirmed  unanimously  in  B.  R.     Wils.  63.  Bames,  267. 

It  is  not  necessary  that  a  warrant  of  attorney  to  confess  a  judgment  should  be 
r«ad  over  to  the  party  giving  it,  notwithstanding  the  rule  14  &  15  Geo.  2  to  the  con- 
trary.    2  H.  Bl.  383. 

Though  a  judgment  has  been  irregularly  signed  without  filing  common  bail  for 
the  defendant,  according  to  the  statute,  till  after  the  succeeding  term  afler  the  writ 
was  retumaMe,  and  afler  the  judgment  itself  had  Jieen  entered  up,  yet  the  defen- 
dant, having  given  a  cognoviij  is  estopped  from  objecting  to  the  irregularity,  if  be- 
fore  the  time  of  making  such  objection  the  plaintiff  has  filed  common  bail  nunc  pro 

iMc.    7  T.  R.  206.  .,  .    .  T 

Judgment  entered  up  on  a  warrant  •f  attorney  agamst  defendant  m  Jamaica,  on 
an  affidavit  that  he  was  alive  four  months  ago.     Willes,   66.     Sir   G.  Co.   146. 

Barnes,  256.  . 

If  A.  agree  to  acknowledge  an  old  warrant  of  attorney  given  by  him  "so  as  (o 
enable  B.  to  enter  up  judgment  thereon,"  judgment  may  bo  entered  up  [*]und^ 
a    judge*s  order,  without  an  affidavit  of   the   subscribing   witness.     2  Bos.  & 

Pull.  85.  ,  ,.        J  J  rri  J  u 

All  warranU  of  attorney  to  confess  judgment,  roust  be  dehvered  to,  ano^Hlecl  by 

the  clerk  of  the  dockets.     Reg.  Gen.  B.  11.  M.  42  Geo.  3.  2  East,  136.  C.  P.  M. 
43  Geo.  3.     3  Bos.  &  Pull.  310. 

And  if  any  such  warrant  be  subject  to  any  defeazance,  such  defeazance  must  be 
written  on  the  same  paper  with  the  warrant,  or  at  least  a  memorandum  containmg 

the  substance  and  effect  of  the  defeazance.     Ibid.  r*^«on 
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The  court  refused  to  set  aside,  on  a  summaiy  application,  a  judgment  6nt«red  om 
a  warrant  of  attorney  given  by  a  feme  covert.     3  Bos.  &  Pull.  128. 

/^  Where  an  attorney  appears  specially  for  one  of  two  defendants,  and  iiflerwards 
confesses  judgment  for  the  *<  defendant,"  a  joint  execution  against  both,  is  errone- 
ous* Eimmel  v.  Kimmel,  5  Seig.  and  Rawle,  294.  Vide  Ward  v.  Johnston,  1 
Munf.  46. 

A  judgment  may  be  entered  on  a  cognovit  aeiionem.  Arden  «•  Rice,  1  Cainea' 
Rep.  498.  * 

A  confession  must  be  for  a  specifick  sum  :  A  confession  for  such  sum  as  A.  and. 
B.  may  award,  is  bad.  Nichols  v.  Hewitt,  4  Johns.  Rep.  423.  Vide  Lewis  v. 
Smith,  2  Serg.  &  Rawle,  155.     Dunbar  v.  Lindenberger,  3  Munf.  1(59. 

But  it  seems,  that  a  judgment  on  a  bond  and  warrant  of  attorney,  may  by  co&sent, 
be  entered  for  the  sum  then  due,  and  also  for  future  advances  ;  provided,  the  whole 
amount  does  not  exceed  the  condition  of  the  bond.  Livingston  v.  M'Inlay,  1€ 
Johns.  Rep.  165. 

Afler  a  lapse  of  18  years,  the  court  refused  to  permit  a  judgment  to  be  entered  up 
on  a  bond  and  warrant  of  attorney,  on  the  usual  affidavit,  the  legal  presumption  be- 
ing that  the  bond  had  been  paid.     Clark's  Exrs.  v  Hopkins,  7  Johns.  Rep.  556. 

The  effeqt  of  a  judgment  by  confession.  M'Farland  v.  Irwm,  8  Johns.  Rep, 
61.  2d  edit.  Sebring  v.  Rathbun,  1  Johns.  Cas.  331. 

If  an  executor  oonfess  a  judgment  on  a  fictitious  debt,  for  a  fraudulent  puipose^ 
he  is  without  remedy.     Clay  v.  Williams,  2  Munf.  105.  y 

(Y  3.)  When  upon  the  declaration,  plea,  &c. 

When  there  shall  be  judgment,  on  the  declaration,  plea,  or  replication^ 
vide  ante,  (M  1,2,  3.) 

When  error  in  a  Judgment  shall  be   amended,    vide  Amendment,  (R*) 

When  a  motion  shall  be  allowed  in  arrest  of  Judgment,  vide  ante,  (S 
48.) 

Ifjudgment  is  irregularly  signed  or  obtained,  the  court  will  set  it  aside. 

But  not  because  the  attorney  appeared  without  warrant.     Mod.  Ca.  16# 

The  court  will  set  aside  a  judgment,  on  putting  the  plaintiff  in  as  good  a  conditioii* 
Str.  828.     (The  leading  case  in  B.  R.) 

The  court  will  not  restrain  a  defendant  from  pleading  the  statute  of  limitations,  on 
setting  aside  a  regular  interlocutory  judgment.     1  Bos.  &  Pull.  Rep.  228w 

If  defendant  is  not  served  with  process,  but  is  served  with  declaration,  and  jad{g« 
ment  b  signed,  it  shall  not  be  set  aside  ;  for  defendant  should  have  come  ia  and  ta* 
ken  advantage  of  it.     B.  R.  H.  240. 

After  error  brought,  the  court'will  not  set  aside  ju(^ment  for  irregularity ;  for  it  ad- 
mits a  judgment,  and  is  a  waiver  of  the  irregularity.     Andr.  296. 

So,  is  taking  out  a  rule  to  be  present  at  taxation  of  costs.     Semb.  ibid. 

Judgment  shall  not  be  set  aside  for  a  small  mistake  ;  (as,  if  declaration  is  entitled 
of  the  19th  of  G.  2.  instead  of  the  18th  and  19th.)     Wils.  104. 

If  defendant  pleads  sham  plea,  and  plaintiff  obtains  the  common  rule  that  defen- 
dant shall  plead  the  morrow,  and  such  plea  shall  not  be  waived,  and  defendant  takes 
no  notice  of  it,  and  plaintiff  signs  judgment,  it  is  irregular,  and  shall  be  set  aside  ;  for 
the  first  plea  stands.     Str.  1234. 

In  assumpsit,  if  defendant  pleads  general  issue,  and  statute  of  limitations  ;  and 
issue  found  against  him,  and  on  the  special  plea,  replication,  rejoinder,  surrejoinder, 
demurrer  thereto  by  defendant,  in  which  plaintiff  joins,  ha  need  not  give  notice  of 
making  it  a  conciliumy  or  putting  it  in  the  paper,  and  judgment  shall  not  be  set  asidtt 
for  want  of  it ;  not  on  payment  of  costs,  and  offer  to  waive  error.     Str.  1242, 

The  court  will  not  set  aside  the  proceedings  in  ejectment  for  irregularity,  because 
the  notice  at  the  foot  of  the  declaration  is  subscribed  in  the  name  of  the  nominal 
plaintiff,  instead  of  that  of  the  casual  ejector.     3  T.  R.  351. 

If  defendant  pleads  nan  asswnpsit^  and  statute  of  limitations^  and  detiv^rs  it  to 
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pbkitill^  who  makes  up  issue,  aad  delirers  it  with  notice  of  trial  to  defbadant,  who 
pays  for  it,  and  then  plaintiff  pays  clerk  of  the  papers  his  fees,  makes  up  record,  and 
goes  to  trial ;  the  court  will  not  set  it  aside,  though  defendant  makes  no  defence, 
for  he  was  in  tho  first  fault,  in  not  leaving  the  pleas  in  the  office.     Str.  1266. 

^  if  matter  be  contained  in  a  plea  in  bar,  which  ought  to  be  pleaded  in  abate* 
meiA^  without  being  verified  by  affidavit,  the  plaintiff  may  treat  it  as  a  nullity,  and 
enter  a  defiuik  for  want  of  a  plea.     Robison  v.  Fbher,  '6  Caines'  Rep.  99. 

Whether  a  defiuilt,  regularly  obtained,  may  be  set  aside  on  an  affi<kvit  of  merits  1 
ride  Davenport  e.  Ferris,  6  Johns.  Rep.  131.  M'Kinstry  v.  Edwards,  2  Johns. 
CsB.  113.  S.  C.  Coleman,  124.  Spencer  t?.  Webb,  1  Gaines'  Rep.  118.  Gogs* 
weil  e.  Yanderbergh,  1  Gaines'  Rep.  156.  Beekman  v.  Franker,  3  Gaines'  Rep. 
95.  Russell  e.  Ball,  3  Johns.  Gas.  91.  Gorporation  of  New-York  e.  Sands,  2 
Gaines'  Rep.  378.  Thompson  v.  Payne,  3  Gaines'  Rep.  88.  Bennet  v.  Fuller,  4 
Johns.  Rep.  486.  Fenton  v.  Garlick,  6  Johns.  Rep.  287.  Briggs  o.  Briggs,  8 
Johns.  *Rep.  257,444.  Jackson  v.  Stiles,  3  Gaines'  Rep.  93.  Wilkes  v.  Hotdi- 
loss,  5  Johns.  Rep.  360.  Tallmadge  v.  Stockhoh»,  14  Johns.  Rep.  342.  Du- 
tilh  V.  Mttler,  2  Browne,  311. 

A  default  may  be  set  aside,  on  affidavit  that  the  plea  was  sent  by  mail,  and  the  re- 
eeqit  of  it  19  not  dented  by  the  counter  affidavit  of  the  plaintiff's  attorney.  Stafford 
t.  Cole,  1  Johns.  Gas.  413.  Hudson  v.  Henry,  1  Gaines'  Rep.  67.  Ludlow  r. 
Hejcraft,  2  Gaines'  Rep.  386. 

And  certain  cases,  where  the  defendant's  attorney  is  uninformed  of  the  state  of 
proceedings,  and  where  the  clerk  neglects  to  enter  the  appearance  of  the  defendant,  a 
ifefiuik  may  be  sat  aside.  Tennent «.  Steele,  1  Gaines'  Rep.  68.  Ross  o.  Hubble^ 
1  Games'  Rep.  512. 

Misapprehension  of  stipulations,  and  mistake,  accident  admitted  as  grounds  for 
settif^  aside  a  default.      Olney  v.  Bacon,  3  Gaines'  Rep.  132.     Wilson  v.  Guthrie, 

3  Games'  Rep.  134.     Gardinier  v.  Grocker,  3  Gaines'  Rep.  139.  Bennet  v.  Fuller, 

4  Johns.  Rep.  486.     Gohan  o.  Kip,  Goleman,  45. 
Executors  and  admimstrators  are  to  be  favoured,  when  judgment  is  rendered 

against  them,  by  the  fault  or  negligence  of  their  attomios.  Phillips  v.  Hawley^  6 
Johns.  Rep.  129. 

A  jvidgment  by  confession  will  be  set  aside,  if  it  appear,  that  the  bond  was  give* 
without  consideration,  or  for  an  illegal  consideration.  Everltt  r.  Knapp,  6  Johns. 
Rep.  331. 

Whether  (he  court  will  set  aside  a  judgment  on  confession  1  Vide  Lebring  o* 
Rathbun,  1  Johns.  Gas.  331.  Manhattan  Go.  v.  Brower,  1  Caines'  Rep.  611. 
King«.  Shaw,  3  Johns.  Rep.  142.     Richmond  r.  Roberts,  7  Johns.   Rep.  319.  ^ 

[*](Z)  WRIT  OF  INQUIRY. 

(Z  !•)  When  necessary. 

If  there  be  judgment  by  default  or  confession,  and  the  certainty  of  the  dc- 
\  mand  appears  upon  record,  the  court  may  assess  damages  without  awarding 
a  writ  of  inquiry,  if  they  will.     2  Sand.  107. 

But  tfiis  must  be  done  with  the  consent  of  the  plaintiflT.    7  T.  R.  446. 

After  judgment  by  default  in  an  action  of  debt  on  a  judgment,  the  plaintiff  may  sua 
•at  a  writ  of  inquiry.     Ibid. 

So,  if  there  be  judgment  for  the  plaintiff  on  demurrer.  ,  •    .a.    i 

Demgrrer  to  ene  count  (on  a  bill  of  exchange,)  and  judgment  for  the  plamtiff,  plea 
;  to  the  other  counts  on  which  issue  was  joined ;  and  it  was  referred  to  the  master  to 
see  what  was  due  to  the  plaintiff  on  the  former,  though  he  had  not  entered  a  nolU 
prwequi  as  to  the  latter.     7  T.  R.  473. 

Where  there  are  issues  in  fact  and  in  kw,  the  plaintiff  may  waive  tho  issues  m 
&ct,  and  take  out  aa  inquiry  on  the  demurrer.     1  Str.  532. 
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As  is  the  usual  course  in  debt.  1  Rol.  579.  1.  5.  R.  2  Sand.  107. 
Thoujjli  it  be  debt  upon  a  judgment.      1  Sid.  442. 

A  writ  of  inquiry  is  never  permitted  in  debt.  14  East,  442.  ^  Vide  FentoD 
V,  Garlick,  6  Johns.  Rep.  287.     Craig  v.  Alston,  1  Rep.  Con.  Ct  123.  ^ 

The  court  will  not  refer  it  to  the  master  to  take  an  account  of  what  is  actuallj  dae 
on  bond,  for  principal  and  interest  and  costs,  afler  a  verdict  for  the  plaintiff  on  the 
bond  having  been  put  in  suit.     3  Price,  219. 

Ailer  Judgment  on  demurrer,  or  by  default  in  covenant,  on  a  covenant  of  counter- 
indemnity  to  a  specified  amount,  and  which  it  is  averred  the  plaintiff  had  paid,  the 
court  will  not  refer  it  to  the  master  to  compute  what  is  due.     14  East,  622.  . 

So,  it  may  be  in  trespass,  where  the  trespass  is  not  denied  :  as,  upon  a 
judgment  by  nil  dicil^  non  sum  informatus,   4rc.     Yel.  K52.      ]   Rol.   ^73. 

1.  10. 

So,  upon  a  recordan,  for  cattle  taken,  &c.     1  Rol.  571.  )•  40. 
So,  for  a  defendant  in  replevin,  who  avows  for  rent.     R.  3  Leo.   31 3^ 
}  Vide  Solomon  v.  Harvey,  1  Nott  &  M'Cord,  81.  | 

If  a  defendant  suflfers  judgment  by  default  in  an  action  on  a  bill  <^  exchange^ 
the  court  of  B.  R.  will  refer  it  to  the  master,  to  see  what  is  due  on  principal  and  in* 
terest,  without  executing  a  writ  of  inquiry.  4  T.  R.  275.  1  H.  Bi.  252.  529.  541. 
The  court  will  refer  a  bill  of  exchange  to  the  prothonotary  to  compute  principal, 
interest,  exchange,  re-exchange,  and  costs  ;  but  not  chaigea  and  expenses.  2  Bos. 
&  PuU.  55.  The  court  will  not  refer  it  to  the  master  (after  judgment  by  default,) 
to  see  what  is  due  for  principal  and  interest,  on  an  affidavit  stating  that  the  action  is 
brought  to  recover  the  amount  of  a  promissory  note,  i:(nless  it  appear  on  the  decla- 
ration that  such  is  the  cause  of  action.     8  T.  R.  648. 

A  bond  dated  on  a  day  certain,  in  a  penal  sum,  conditioned  for  payment  of  a  less 
sum  generally,  without  naming  any  day  of  payment,  is  payable  on  the  day  of  the 
date  :  and  in  any  action  brought  upon  it,  the  court  of  B.  R.  will  refer  it  to  the  mas- 
ter to  compute  principal,  interest,  and  costs  thereon,  and  on  payment  of  the  same, 
stay  the  proceedings.     7  T.  R.  124. 

So,  in  an  action  of  covenant  on  a  mortgage  deed.     8  T.  R.  326. 
So,  in  an  action  on  a  bail  bond.     2  Bos.  &  Pull.  446. 

So,  in  actions  of  covenant  for  the  payment  of  a  sum  certain.  2'Saund.  106. 
Dougl.  316.     3  Wils.  61. 

On  an  interlocutory  judgment,  in  debt  on  a  judgment  in  an  action  brought  on  a 
bill  of  exchange,  the  court  refused  to  refer  it  to  the  master.     8T.  R.  395. 

[*.]  Reference  to  the  master,  to  compute  what  is  due  in  covenant  for  non-pay- 
ment of  rent,  allowed.     8  T.  R.  326.  410. 

In  covenant  fur  non-payment  of  rent,  and  for  not  repairing,  it  was  referred  to 
the  master  as  to  the  rent,  and  on  payment  process  was  stayed  as  to  that.  1 
Wils.  75. 

In  an  action  for  rent,  the  court  will  refer  it  to  the  prothonotary  to  compute  what  is 
due,  provided  it  appear  that  the  action  is  on  a  lease  under  seal.  2  Mars.  57.  6 
Taunt.  356. 

Afler  judgment  by  default  in  aasumpsti  on  a  foreign  judgment,  the  court  will 
not  refer  it  to  the  master  to  see  what  is  due,  in  lieu  of  a  writ  of  inquiry.  4  T.  R. 
493. 

Again,  in  an  action  on  a  bill  of  exchange  for  200/.  Irish  money,  where  judgment 
had  been  suffered  to  go  by  default,  the  court  discharged  a  similar  rule.  5  T. 
R.  87. 

And  though  the  defendant  will  not  consent  to  it,  it  docs  not  signify,  if  the 
plaintifTconscnt.     2  Sand.  107. 

Though  the  defendant  is  executor,  and  haa^  no  assets.  R.  2  Sand.  107. 
Semb.  Skin.  5G\. 

Yef,  if  the  plaintiff  does  not  consent,  there  may  be  a  writ  of  inquiry. 
2  Sand.  107. 
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But  where  the  demand  is  not  certain  up^n  the  record,  a  writ  of  inouiry 
must  issue ;  as,  in  trespass,  where  the  defendant  pleads  not  guiltj-.     Yel.  1 52. 

In  trespass  on  the  case,  replevin,  &c.  Pr,  Reg.  b5Q.  R.  3  Leo*  21 3. 
R.Lut.  213.211. 

So,  on  judgment  affirmed  on  a  writ  rtf  error,  a  writ  of  irfquirj  may  issac^ 
if  it  would  lie  on  the  first  judgment.     Pr.  Reg.  550. 

In  debt  for  such  goods,  or  the  value,  a  writ  of  inquiry  shall  issue  to  in- 
quire the  value.     R.  H  H.  7.  5.  b.     R.  Cro.  El.  536. 

And  even  in  cases  where  there  id  no  necessity  for  a  writ  of  Inquiry,  that  proceed- 
ing is  of  use,  when  the  plaintiff  goes  for  interest,  which  the  jury  assesses  in  th« 
mme  of  daniages,  byBalierJ.     Dougl  316. 

A  writ  of  inquiry  is  nat  necessary,  where  the  action  is  on  a  covenant  for  the  pay- 
ment of  a  liquidated  sum.     Doug].  31 6^ 

The  court  revised  to  rdfer  to  the  prothonotaiy,  a  dcnaand  of  fees  by  the  waidea 
of  tto  fleet.     1  H.  B.  lOd.  "^ 

Yet^  where  issue  is  joined,  a  writ  of  inquiry  never  issues;  for  the  jury 
which  tries  the  issue,  must  assess  the  damages,  and  the  omission  cannot  be 
sapplied  by  a  writ  of  inquiry  ',  for  (hen,  if  they  should  be  excessive,  the  de- 
fendant will  lose  the  benefit  of  his  attaint.  R.  10  Co.  119.  a.  2  Rol.  722* 
1.  10.  R.  H  Co.  ^.  a,  Hcydon,  56.  a.  Bentham.  Vide  Damages,  (E  1, 
2.)     2  Bos.  &Pul.  163,  b    »\       J 

If  there  are  several  bleaches,  some  confessed,  others  denied,  and  f^iiirc  tarn,  ^<*, 
quoMf  4re.  and  the  juiy  omits  to  inquire  of  the  ddtoages  6n  the  breach  confessed, 
writ  of  inquiry  may  issue.     Barnes,  ^28. 

So,  where  one  defendant  pleads  to  issue,  and  the  other  makes  dcfa<jlt,  a 
writ  of  inquiry  is  awarded  to  avoid  a  discontinuance,  but  does  not  issue  ;  for 
the  jury  which  tries  the  issue  shall  assess  the  damages'.  1  Leo.  141.  'R. 
11  Co.  6.  a.  Heydon.      {  Vide  Simpson  v.  Gcddcs,  2  Day,  533.  } 

So,  in  detinue,  if  the  jury  find  damages,  bul  not  the  value  of  the  goods, 
it  cannot  be  supplied.  Sal.  206.  cont.  5  Mod.  76.  Skin.  595.  \  Vide 
Key  V.  Allen,  2  Murph.  523.  } 

Yet  there  may  be  a  writ  of  ii)qniry,  though  ipsuo  i^  joined,  where  the 
plaintiCfis  nonsuited.     5  Mod.  77.  118.      1  Sal.  205.     Skin.  595. 

In  an  action  against  an  overseer  of  the  poor,  if  there  is  a  verdict  for  him,  [*3and 
no  damages  assessed,  a  writ  of  inquiry  shall  issue.  Str.  1021.  And  a  suggestion 
ahail  be  entered  on  the  roll  for  that  puipose.     Vide  2  Bl.  763.  921. 

The  want  of  a  writ    of  inquiry    is   aided  by  the    statute   of   jeofails.     Str. 

errs. 

•^  The  court  will  settle  interest,  in  debt  on  judgment,  without  the  intervention  of  a 
jary.     Armstrongs.  Carson's  Exrs.  2  Dall.  302. 

So,  where  there  is  an  agreement  that  judgment  shall  be  entered  on  a  promisso* 
ly  note,  "  for  what  may  be  due,"  an  inquisition  is  necessary.  Hancock  «•  Hille*- 
gas,  2   Dall.  380. 

So,  in  assumpsit,  where  the  debt  is  not  ascertained,  and  after  a  judgment  for 
want  of  affidavit  of  defence  there  must  be  an  inquisition.  Coates  v*  M'Camm,  2 
Browne,  173. 

On  a  confession  of  judgment,  in  an  action  sounding  in  damages,  the  court  will 
assess  damages  but  a  writ  of  inquiry  must  be  executed.  Dunbar  v.  Lindenbergeri 
3  Munf.  169.  >► 

(Z  2.)  How  it  shall  be  sued  and  executed* 

If  a  writ  of  inquiry  issues,  notice  of  the  executin*;  it  shall  be  given  to  the 
defendant,  if  he  lives  within  40  miles  of  London  or  Middlesex,  and  the  inqui- 
ry is  there,  ci'i^ht  dav*  exclusive  of  the  day  of  notice.  Per  Rule,  1654. 
Mills,  29.     Mod.  Ca.  14C. 
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If  the  defendant  Hres  above  40  miles  from  London,  14  days  notice  shall 
be  given  excJusive.     Milb,  29*     Mod^Ca.HG. 

Though  defendant  is  an  attorney.     Barnes,  264. 

A  defendant  who  is  master  of  a  vessel  belonging  to  a  port  above  forty  miles  from' 
London,  and  who  has  no  regular  residence  on  shore,  is  entitled  to  fourteen  days  no* 
tice  of  executing  a  writ  of  inquiry.     2  Mars.  151.     6  Taunt.  468. 

Aiid  in  all  writs  of  inquiry  in  />oi5,  or  inquiry  in  dower  or  waste,  there 
shall  be  eight  days  notice  exclusive*     Mills,  30. 

Though  it  be  40  miles  distance,  eight  days  notice  is  sufficient.     Mod.  Ga. 
146. 

Where  a  defendant  whose  general  residence  is  in  the  countiy,.has  resided  in  Lon-- 
don,  (at  an  hotel  e.  gr.)  from  the  time  of  arrest  till  service  of  notice  of  inquiry  he  is 
entitled  only  to  eight  days  notice.     7  East,  624. 
'    So^  notice  bhall  be  given  in  a  scire  Jiert  inquiry.     2  Mod.  Ca.  566. 

There  must  be  the  same  notice  ef  executing  a  scire  fieri  writ  of  inquiry,  as  % 
common  writ  of  inquiry.     Str.  236.  623.     Barnes,  304. 

Where  a  term's  notice  of  trial  is  required,  there  must,  at  the  same  distance  of  timei 
be  like  notice  of  executing  writ  of  inquiry.     Str.  1 100. 

If  no  proceedings  within  12  months,  a  term's  notice  must  be  given.     Barnes, 
891.  294.  394. 

Notice  given  in  the  country  is  good.    Barnes,  306.     B.  R.  £.  27  Geo.  3.     I T.. 
R.  710.«sm6.  contra. 

Noticeisinfuture  to  be  given  to  the  agent  in  town,  and  not  to  the  attorney  in  the 
country.     East,  668. 

If  plaintiff's  name  is  mistaken  in  notice,  inquiry  shall  be  set  aside.  Barnes, 
310. 

Notice  to  execute  before  judge  of  assise  must  be  general,  not  on  a  day  certaiiL 
Barnes,  136. 

Notice  is  bad,  if  the  hour  is  not  specified  though  defendant  said  he  would  make 
no  defence  ;  and  the  time  between  hour  and  hour  must  not  be  above  two.  It  must 
express  the  name  of  the  house,  the  county,  town,  and  street.  Two  days  at  least 
given  to  attorney,  not  to  defendant,  if  appearance.  Notice  for  eleven  is  good,  if 
executed  before  twelve.     Barnes,  293.  296,  296,  297.  299.  300,  301,  302.  809. 

311. 

For  on  notice  to  execute  a  writ  of  inquiry  at  a  certain  hour,  the  party  is  not  tied 

down  to  the  precise  time  fixed  by  the  notice,  because  the  sheriff  owy  have  more  busi* 

ness  which  carries  him  beyond  the  time.     Doug.  198. 

Notice  on  Tuesday  the  14th  of  January  instant,  when  the  14th  was  on  a  Thursday, 
the  court  determined  to  be  good  notice,  rejecting  the  word  Tuesday  as  surplusage. 
3  Bos.  &  Pull.  1. 

If  notice  of  a  writ  of  inquiry  to  be  executed  at  a  particular  hour  and  place  be  coih 
tinned,  the  notice  of  continuance  need  not  express  any  hour  or  place.  1  Eos.  & 
PuU.  Rep.  363. 

If  there  is  notice  to  execute  writ  of  inquiry  by  ten  o'clock,  and  no  defence  ouiideif 
the  court  will  set  it  aside  for  uncertainty.     Str.  1142. 

J*]Irregukrities  in  notice,  or  in  appointment  of  deputy,  axe  cured  by  defendanl't 
ing  defence.     Barnes,  233.  309. 413. 

•^  Notice  of  executing  a  writ  of  enquiiy,  may  be  given  at  any  time  after  defiuilt^ 
Spencer  o.  Gould,  2  Caines'  Rep.  109. 

it  is  the. uniform  practice  in  Pennsylvania,  to  give  the  defendant  eight  days  persoiw 
al  notice  of  the  execution  of  a  writ  of  enquiry.     Moore  v.  Hess,  4  Yeates,  261.  ^ 
A  writ  of  inquiry,  and  other  inquests  of  office,  may  be  executed  before  H 

freater  or  less  number  than  twelve.     F.  N.  fl.  107.  C.  R,  2  Rol.  673.  U  63. 
Vo.  Car.  4 1 4. 

i*  or  no  attaint  lies.    Str.  1 169. 
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So,  award  of  wixt  of  inquiry,  to  inquire  by  the  oaths  of  hottest  meti,  omittiiig 
hveWe,  is  good.    B.  R.  H.  28S. 

Aud  there  shall  be  no  challenge  to  the  array  or  dolls.  3  H.  4.  3.  b.  Per 
Holt,  Mod.  Ca.  43. 

Except  in  a  writ  of  inquiry  for  waste.     Co.  Lit.  158.  b.     Dal.  9. 

And  the  inquiry  shall  be  by  any  jurors  of  the  county  ;  and  therefore  de- 
&olt  of  a  vtnue  is  not  material  after  a  writ  of  inquiry  awarded.  R.  Lut. 
137. 

If  a  jury  donU  appear,  the  plaintiflT  may  have  ^n  alias  and  pluries^  but 
caoDot  have  a  habeas  corpus  ;  for  it  is  error.     R.  Yel.  130. 

If  the  ioqoest  appear,  it  cannot  be  continued  psrponitf  in  respects,  but  on- 
ly by  vice  cornea  nan  misit  breve*     R.  Yel.  97. 

It  may  be  adjounied  after  entered  upon,  like  a  coroner's  inquest,  or  commission 
of  lunacy,  il  being  but  an  inquest  of  ofTice.     Str.  863. 

i  The  plaintiff  ought  to  appear  on  every  continuance  of  the  jury  in  B.  R.  or 
ta  inferior  court,  otherwise  it  is  error.     R.  Yel.  97.  Vide  ante,  (V  1,  &c.) 

Sat  no  day  is  given  to  the  defendant ;  for  he  is  out  of  court.  Yel.  97. 
R.  I  Sid.  16. 

-  If  it  be  executed  on  the  return-day  before  the  court  rises,  it  is  sufficient. 
B.Cro,  El.  468.  761. 

The  execution  of  a  writ  of  inquiry  on  a  Sunday  is  void,  and  the  court  are  bound 
to  take  notice  of  it,  without  being  specially  assigned  for  error.     Str.  387. 

If  a  wnt  of  inquiry  be  returned  executed,  it  is  sufficient,  though  it  is  not 
said  under  the  seal  of  the  sheriff  and  jurors.     R.  1  Rol.  408. 

\{ithe per  sactamentum  12 proborum  et  legaliumj  omitting  hominum.  R* 
1  Rol.  408. 

JVoti  asaumpsity  and  non  assumpsit  infra  sex  annos^  pleaded,  an  original  replied^ 
sad,  on  ft«{  iid  record^  judgment  for  plaintiff;  he  cannot  execute  writ  of  inquuy  tiB 
trial  of  the  other  plea.     Barnes,  229. 

It  cannot  be  executed  till  judgment  on  demurrer  is  actually  signed.     Barnes,  229. 

On  mil  tid  re^ar(2  replied,  pkdntiff  may  give  notice  of  inquiry  on  the  back  of  his 
repUcation.     Barnes,  249. 

It  is  irregular  to  execute  separate  writs  of  inquiry  against  joint  defendants  in  ac- 
Uotis  of  tort ;  and  a  judgment  thereon  for  the  damages  separately  assessed  is  erro- 
neous ;  but  the  plaintiff  may  before  final  judgment  set  aside  his  own  proceedings,  oa 
payment  of  costs,  and  execute  anew  writ  of  inquiry.     6  T.  R.  199. 

•^  So,  after  the  execution  of  a  writ  of  inquiry,  if  judgment  be  arrested  on  some 
of  the  counts,  the  plaintiff  may,  on  payment  of  costs,  have  a  writ  of  inquiry  dc  novo, 
on  the  good  counts.    Callagan  v.  Hallett,  1  Caines'  Rep.  104.  y 

Final  judgment  for  damages  is  not  erroneous,  because  the  execution  of  a  writ  of 
inquiry  on  the  roll,  is  not  recorded.     4  Taunt.  148. 

(Z  S.)  What  proof  necessary  [or  allowable]. 

If  a  writ  of  inquiry  issuer  upon  confession  of  the  action,  in  trespass  for 
'taking  goods,  the  plaintiff  need  not  prove  the  property  of  the  goods,  but 
onlj  the  value.     R.  Yel.  152.     Dal.  9.     Dougl.  510. 

r*]  On  a  writ  of  inquiry  on  judgment  by  defeult,  defendant  shall  not  give  evidence 
of  fraud  in  the  plaintiff;  for  he  has  admitted  the  contract  to  be  as  plaintiff  has  de- 
clared. Str.  612.  .     ^.      . 

-<  So,  after  default  upon  a  promissory  note,  on  the  execution  of  a  writ  of  mquu*y, 
the  defendimt  cannot  go  into  evidence  to  prove,  that  the  note  was  given  without  con- 
sideration, or  upon  an  illegal  consideration.     Anon.  2  Hayw.  34.       .    .>^     -      , 

Onawritof  inquiry,  the  jury  are  bound  to  find  damages  for  the  plamtiff ;  for  by 
the  default,  the  defendant  admits  that  sometliing  is  due,  though  it  may  be  but  small 
Parsons  v.  Ciiin,  1  Rep.  Con.  Ct.  196.     Reigne  v,  Dewees,  2  Bay,  405.> 
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So,  thoagh  the  judgment  be  on  non  sum  informatus,  or  nil  dieit ;  for  by 
{he  judgment  quod  qnercns  rcc7tperei,  the  property  is  affirmed.  R.  Yd.  152. 
2  Cro.  520. 

But  in  inquiry  of  waste,  the  jury  may  find  no  waste,  if  the  waste  be  not 
confessed.     Dal.  9. 

And,  in  indebitatus  assumpsit^  if  the  judgment  be  by  nil  dieit^  or  non  sum 
tn/brma/u^,  the.  plaintiff  must  prove  his  debt.     R.  1  Vent.  347. 

Where  the  declaration  is  on  a  bill  of  exchange  or  promissory  note,  it  is  sufficient 
to  produce  the  bill  or  note  ;  the  only  purpose  of  such  production  is  to  see  wbeffier 
any  part  of  the  money  has  been  paid  ;  and  it  seems  not  even  necessary  to  prodace 
the  bill  or  note  ;  for  if  part  be  paid,  it  ought  to  be  pleaded.  Vide  2  Str.  1149. 
Barnes,  233,  234.  2  Bl.  748.  2  Wils.  372.  3  Wils.  155.  Dougl.  316.  3  T. 
R.  301. 

So,  on  a  writ  of  inquiry  upon  judgment  against  an  executor  or  adminis- 
trator by  default,  he  shall  not  give  in  evidence  no  assets.     Mod.  Ca.  308. 

A  writ  of  inquiry  shall  not  be  for  more  than  is  contained  in  the  judgment : 
as,  in  trespass  for  breaking  a  house,  and  taking  and  carrying  away  goods,  if 
a  demurrer  is  join^'d  on  hreakin;:  ilic  Itoui^e  and  taking  the  gOQds  only,  and 
by  writ  of  inquiry  damages  arc  found  for  the  carrying  away  also,  it  is  ^rror  ; 
for  there  was  a  discontinuance  as  to  tlu:  carrying  away.     11.  YeK  5. 

So,  if  the  writ  of  inquiry  recites  a  jn(i»;rncnt  for  400/.  where  it  was  only 
for  40/.  though  the  bill  was  400/.  it  iJ  error.  R.  2  Cro.  294. 

If  damages  (U'e  given  for  necessaries  provided  after  tho  writ  of  inquiry  executed, 
or  after  the  action  commenced,  it  is  error.     2  Ld.  Raym.  1382. 

The  jury  may  give  interest  on  note,  bill  of  excliani^e,  and  n^oney  lent  Per 
curiam.  And  on  indeb.  assump.  for  goods  sold.  Per  AXontaguc  C.  B.  Dissei^. 
two  B.     Bunb.  119.     Barnes,  223. 

But  not  on  balance  of  account.     BzM'nes,  228. 

Afler  judgment  on  demurrer,  it  is  not  competent  to  the  defendant  to  controvert 
any  thing  but  the  amount  of  fhe  sum  in  demand.     1  Bos.  &  Pull.  Rep.  368. 

Where  judgment  has  gone  by  default  on  a  promissory  note,  np  irregularity  pre- 
vious to  the  judgment  can  be  shewn  as  cau^ie  against  referring  the  note  to  tlie  pro- 
thonotary.     Ibid.  369. 

On  a  writ  of  inquiry  in  debt,  for  del  credere  co.'iuuissions  for  guaranteeing  an  ii^- 
0urance,  losses  not  indemnified  cannot  be  deducted.     14  Kast,  578. 

(Z  4.)  Before  whom  it  shall  be  executed. 

The  under-sheriff  cannot  appoint  a  deputy  to  see  execution  of  inquiry  ;  if  he 
does,  the  court  Avil!  grant  aU»chment.     Barnes,  231. 

But  if  deputy  is  appointed  under  seal  of  sherifl'd  oflice,  it  is  well. 
Barnes,  232. 

^  So  if  it  be  executed  by  a  sworn  deputy  of  the  sheriff.  Tellotspno.  Cheetliam, 
2  Johns.  Rep.  63.  ^ 

Verbal  appointment  bad  ;  it  should  be  under  hand  and  seal.     Barnes,  413. 

If  defendant,  an  esquire,  desires  inquiry  to  lie  executed  before  judge  at  ne^t 
fissize,  the  court  will  grant  it  without  athdavit.     Barnes,  236. 

'^  So,  if  in  an  action  for  a  libel,  it  appear,  tliat  important  questions  of  law  will 
arise  oh  the  execution  of  a  writ  of  inquiry,  the  court  will  order  it  to  bo  executed 
by  the  judge  at  the  circuit.     Tillotson  tj.  Choelham,  2  Johns.  Rep.  107.  y 

So,  if  a  writ  of  inquiry  he  exeruli'.'d  before  him  who  has  no  [*Jaulhority, 
It  is  error  :  a?,  u\  an  inaiior  co:js t,  if  it  \i  directed  to  Ihe  sctJcihI  at  mace*, 
and  is  executed  befoic  tlie  mayor,  wlio  is  judge  of  the  coiirl.     K.  Ycl.  6n. 

So,  if  a  capias  ad  sulisfacitudum  be  issued  btfoic  the  writ  of  inquiry  is 
returned,  it  is  error.     U.  Ycl.  71, 
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If  a  Wfit  of  inquiry  is  erroneous,  it  sh&U  not  be  amended  ;  but  the  plain* 
tiff  maj  have  another  writ.     Pn  Reg.  559. 

But  misentry  of  a  clerk  shall  be  amended.  R.  3  Mod.  113.  R.  2 
Cro.  372.     R.  Mod.  Ca.  306.     Adm.  1  Rol.  408.     Vide  Amendment,  (S). 

(Z  5.)  When  it  may  be  quashed. 

A  motion  to  set  aside  an  inquisition  may  be  made  at  any  time  before  final  judg- 
ment signed.     2  Wils.  378. 

A  motion  to  set  aside  a  writ  of  inquiry,  is  like  one  for  a  new  trial  made  to  the 
discretion  of  tiie  court.  Hence  where,  on  executing  a  writ  of  inquiry  in  trespass 
for  me«n«  profits,  the  jury  did  not  include  the  costs  of  the  ejectment,  and  the  de- 
fendant, between  the  judgment  in  ejectment  and  action  for  mesne  profits,  became 
bankrupt,  the  court  refused  to  set  aside  the  inquisition  to  let  in  another,  since 
the  plaintifT might  have  proved  the  costs  under  tho  commission.     2  T.  R.  261. 

A  writ  of  inquiry  may  be  quashed  after  execution,  for  misdemeanor  in 
tbe  pVainUff.     2  Leo.  214, 

Or,  if  there  was  not  a  regular  notice.     Sti.  Pr^  Reg.  558. 
-  Irregular  notice  of  executing  a  writ  of  inquiry,  is  cured  by  the  defendant's  lying 
by,  and  aJiowiiig  the  inquiry  to  be  completed.     1  Anst.  175. 

So,  for  misdemeanor  in  the  shcriflf;  as,  if  he  refuses  to  examine  a  wit- 
ness.    Pr.  Reg.  559. 

If  he  permits  Ihe  plainiiflf  himself  to  be  the  only  witness.  Per  C.  B.  M. 
7  Ann. 

If  it  is  taken  before  two  persons  appointed  under-sheriffs  extraordinary,  it  shall  be 
aet  aside.     3  Wils.  378. 

So,  if  it  is  taken  before  an  under-shorinT  extraordinary,  when  the  sworn  under- 
flkerifiT  lives  in  the  same  town.     Ibid. 

So,  if  the  under-sherifi*,  who  returns  the  jury,  is  attorney  in  the  cause.  Cowp. 
112. 

So,  if  the  damages  against  the  defendant  arc  excessive.     2  Leo.  214.     3 

Leo.  177. 

As,  if  in  dower  one  third  of  the  value  of  the  land  be  given  without  deducting  reprir 
xes  ;  and  for  costs,  the  attorney's  bill.     Barnes,  234. 

Two  hundred  and  fifiy  pounds  deemed  excessive  for  twenty-six  days'  false  im- 
prisonment, and  inquiry  set  aside  for  that  cause.     Barnes,  233. 

Buton  100/.  damages  givenagainst  custom  house  officers  for  entering  and  search- 
ing plaintiflPs  house  with  a  writ  of  assistance  without  a  constable,  in  the  day-time; 
court  would  not  set  it  aside  for  excessive  damages.      3  Wils.  61. 

Or,  for  time  subsequent  to  the  action  brought.     2  Mod.  Ca.  349. 

But  it  shall  not  be  quashed  at  the  request  of  the  plaintiff,  for  that  the  dam- 
ages are  too  small.     R.  2  Leo.  214.     3  Leo.  177.     Sal.  647. 

If  the  jury  find  no  damages,  it  may  be  quashed,  but  not  for  sraallness.  Barnes, 
230. 

After  no  damages  found,  a  special  inquiry  cannot  issue  without  leave.     Barnesi 

?31* 

f*]It  may  be  set  aside  for  smallness  of  damages,  oocastoned  by   sheriff's  admit-* 

ting,  unproper  evidence  for  defendant.     Barnes,  448. 

So,  if  some  of  the  jury  impannelled  wore  debtors  taken  out  of  custody  for  the 
purpose  of  attending  the  inquiry.     4  T.  R.  473. 

If  the  witness  plaintifi*  thought  he  could  prove  his  demand  declines  it,  and  the  sheriff 
xefiisea  to  adjourn,  whereby  plaintiff  has  but  one  penny  damages. for  a  large  demand, 
the  court  will  set  aside  the  verdict.     Str.  515. 

If  plaintiff  is  surprised  with  a  defence,  and  not  prepared  to  prove  bis  whole  de- 
mand, the  court  will  set  it  aside.     Str.   515. 

On  a  contract  for  stock  between  A.  and  B.  they  deposit  200/.  each  in  defendant's 

f*290] 
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hands ;  B.  does  notperfomiy  and  A.  sues  for  deposit^  andhad  juclgniettt  ondeimufer, 
and  writ  of  inquiry ;  but  the  jury,  on  a  notion  that  the  depositant  could  not  pay  the 
money  without  consent  of  both  parties  cave  one  penny  damages,  which  the  court 
set  aside ;  for  the  rule  of  not  setting  aside  verdicts  for  smallness  of  damages  doea 
not  extend  to  a  case  where  the  jury  mistake  in  point  of  law.     6tr.  425. 

Yet  where  the  covenant  is  for  a  certain  sum,  whereon  debt  might  be. 
brought,  a  new  writ  of  inquiry  shall  be  awarded,  if  the  whole  debt  is  not 
found.     2  Mod.  Ca.  197.  213. 

It  shall  not  be  set  aside,  because  retunable  on  a  retum-dajr,  instead  of  day  cer- 
tain.   Barnes^  230. 

When  executed,  it  is  good,  though  the  day  and  year  are  omitted  in  the  teste  of 
the  writ     Barnes,  425. 

It  shall  not  be  set  aside,  because  taken  in  the  name  of  plaintiff,  who  became 
bankrupt  after  inquiry  awarded,  but  before  it  is  executed.     2  1^  ils.  35S. 

Nor,  because  it  has  been  altered,  if  released  and  not  used  before.  Barnes, 
232. 

If  a  party  cq;>pettr  on  the  execution  of  a  writ  of  inquiry,  he  shall  not  afterwardr 
object  that  the  place  was  not  within  the  county.     Dougl.  797. 

<^   If  a  writ  of  inquiry  be  executed  on  Sunday,  and  the  inquisition  returned  to  the 
sheriff,  on  Sunday,  it  wiU  be  set  aside.     Butler  v.  Kebey,  15  Johns.  Kep.  177. 

So,  if  the  plaintiff  object  to  any  of  the  Jurors,  priyiOely,  to  the  sheriff,  and  they 
are  discharged  ;  for  he  ought  to  make  his  objections  piiblickly.  lb. 

So,  if  the  sheriff  refuse  to  hear  evidence  on  the  part  of  tl^  defendant,  the  inqui* 
sition  will  be  set  aside,  and  a  writ  of  inquiry  de  rwvo^  directed*  M'Clenacban  v. 
M'Cartv,  1  DaU.  377. 

But  toe  court  wiU  not  set  aside  an  inquisition  upon  frivolous  grounds.  Lieib  e. 
Bolton,  1  Dall.  82. 

So,  where  the  jury  of  inquiry  found  more  damages  than  the  amouni  laid  in  the 
declaration,  the  plaintiff  was  allowed  to  release  the  excess.  Lewis  v.  Cooke,  1  Har. 
&  M'Hen.  159. 

So,  the  sheriff  may  amend  an  inquisition,  after  exception  taken.  Lewis  «•  Beale, 
1  Har.&M'Hen.  185.  >^ 

(Z  6.)  When  there  shall  be  judgment  upon  it. 

After  a  writ  of  inquiry  executed,  there  must  be  four  days  exclusive  before 
Iheplaintiffcansign  the  judgment.     R.  1  Sal.  399. 

Though  the  writ  was  executed  the  last  day  of  the  term.     SaL  399. 

So,  the  plaintiff  may  give  a  rule  for  signing  judgment,  nisi  causa  within 
four  days.     Sal.  399. 

If  an  action  be  brought  on  a  judgment  which  is  irregular,  the  whole  proceed- 
ings may  be  set  aside  on  one  rule.     4  T.  R.  688. 

(2  A.)  PROCEEDING  AND  PLEADING  IN  PARTICULAR 

ACTIONS. 

Pleading  in  an  action  by  or  against  an  attorney.     Vide  Attorney  (B  21. 

220 
By  or  against  an  administrator.     Vide  post,  (2D  10,  &c.) 

(2  A 1.)  In  actions  by  and  against  husband  and  wife  : — In  an 

action  by  husband  and  wife. 

When  husband  and  wife  should  join  in  an  action  by  or  against  them, 
or  when  one  shall  sue  or  be  sued  alone.  Vide  Baron  and  Feme,  (V — W 
-X.)  '^ 

If  a  woman  su^  or  is  sued  alone^  when  she  ia  coveri,  or  a  bu8ba1id[*]when 
[•291 J 


ProeeeXng  and  pleaJSng  inparHculaf  aetions.       395 

the  wife  ought  to  join  or  be  joined,  the  writ  Bhall  abate.     Vide  AbatemeDt^ 
(E  6.— F  2.— F  7.)  _ 

^  Ao  action  of  trespass  for  an  bjuiy  done  to  the  property  of  the  wife,  while  aole^ 
jihould  be  brought  bj  the  husband  and  wife.  But  if  such  action  be  brought  by  the 
wife  alone»  the  defendant  must  plead  coverture  in  abatemeati  and  not  in  bar.  d  T. 
R.  627. 

Two  actions,  one  acainst  a  man  and  his  wile,  and  another  against  the  man  alonei 
eannot  be  consolidated.     2  Wils.  227. 

In  an  action  by  husband  and  wife,  it  is  good,  if  the  husband  and  wife 
appear  in  proper  person  ;  for  though  the  husband  has  no  privilege  when  his 
wife  is  joined,  yet  any  one  may  sue  in  person.     R.  Cro.  El.  537. 

J  And  it  seems,  that  they  appear  by  ^'  their"  attorney.  Frazier  v*  Felton^ 
1  Hawks,  231.  } 

IVhen  the  wife  is  joined  as  co-plaintiff,  the  nature  of  her  interest  must  appear  in 
die  declaration,  or  it  will  be  bad  on  demurrer.  2  N.  IL  405.  2  BHc  1236.  Unlees 
the  natmeef  the  case  implies  an  interest  2  M.  fc  S.  393.  ^  Vide  Staley  «•  Bar- 
hitey  2  Caines'  Rep.  221.  > 

ifi^usbaodand  wife,  seised  for  their  lives,  and  to  the  heirs  of  the  husband, 
allege  a  prescription  in  both  ;  for  though  she  has  only  for  life,  she  was  seLs* 
ed  jointly  with  her  husband  who  had  the  fee.     R.  Cro.  El.  1 1 2. 

So,  in  assunqpsit  by  husband  and  wife  tit  aeZmimWrainx,  the  declaration 
may  say^that  the  money  was  received  ad  usum  predict,  husband  and  wife, 
tit  adMniiircUnx.     R.  4  Mod.  376. 

So,  it  is  sufficient  to  say  ad,  respond,  husband  and  wife  cm  admistratio^ 
&c. ;  for  eui  refers  to  the  wife,  who  is  last  named.     R.  Latch,  312. 

In  covenant  by  the  husband  of  tenant  in  fee,  he  must  declare  on  a  seisin  in  thenr 
demesne,  as  bf  fee  in  himself  and  his  wife,  in  right  of  his  wife.     Dougl.  329, 

If  the  declaration  alleges  a  seisin  in  right  of  the  wife,  it  oaght  to  allege 
that  both  are  seised  (and  not  the  husband  only)  in  right  of  the  wife.  R* 
Lot.  1425.     Per  Lut.  D;  Lut.  1596. 

And,  if  the  seisin  is  for  the  life  of  the  wife,  it  ought  regularly  to  be  aver- 
red that  the  wife  is  alive.     Lut.  1 596. 

But  a  declaration  by  husband  and  wife  is  not  good,  if  it  alleges  that  the 
husband  and  wik  fosiessionat.Juerunt  de  bonis^  &c.  in  trover.     Semb.  1  Sal« 
114. 

So,  if  in  trespass  it  alleges  battery  of  both  :  for  the  wife  ought  not  to  be 
joined  for  a  battery  of  the  husband.     1  Rol.  782.  1.  10. 

If  in  breach  it  be  alleged  that  he  did  not  execute  to  the  wife  while  sole, 
nor  to  the  husband  and  wife  since  marriage,  without  saying  aut  torum  alurim 
R.  Lut.  415. 

If  in  trespass,  agaumpsil^  &c.  where  the  wife  need  not  join,  it  is  alleged 
md  dampnum  ipsorum.  R.  2  Cro.  473.  R.  2  Cro.  644.  R.  1  Sal.  114. 
R.  2  Rol.  250. 

So,  assumpsit  for  money  lent  by  husband  and  wife  ad  dampnum  ipsorumi 
is  bad.     2Mod.  Ca.  341. 

If,  in  trover,  the  conversion  is  alleged  ad  dampnum  ipsorum.  R.  1  SaK 
114. 

{  So,  in  detinue  for  a  chattel  of  the  wife,  the  husband  and  wife  cannot 
join,  if  the  husband  has  had  actual  or  constructive  possession  after  the  mar* 
riage.  Spiers  v.  Alexander,  1  RufT.  67.  Vide  Walker  v.  Me  bane,  1 
Murph.  41.  { 

If  in  trespass  by  them,  it  be  quare  clausum  fregit  e(  herbam  snarn,  &c. 
[*1ir,  in  battery  by  them  for  a  battery  of  the  husband  and  wife,  it  is  alleg' 
tA  ad  dampnum  ipsorum.     R.  Mod.  Oa.  149.*  Comb.  184. 
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Yet  in  trespass  qtmre  clattsum  f regit  et  herbam  ipsoruminde  pervenien.^  iic^ 
16  good ;  for  as  thej  may  join  in  a  clausitm  /regit,  so  they  may  in  the  pro6ls 

inde.     Dan.  719. 

So,  if  in  an  action  for  words  of  husband  and  wife,  and  if  it  be  flrf  damp- 

nvm  of  both,  it  will  be  good,     R.  Jon,  409. 

So,  wher*  the  action  survives,  they  may  declare  ad  dampnum  ipsorum. 
Dan.  720.     R.   1    Sid.  387.     3  Mod.  120.     Per  two  J.  two  cont.     Pal. 

339. 

So,in  trespass  by  husband  and  wife  for  the  battery  of  the  wife,  et  aha  enor- 
mia eis  intulit^  is  good.     R.  2  Cro.  664. 

{  But  if  the  declaration  contain  a  cause  of  action  for  which  the  husband 
might  sue  alone,  as  the  loss  of  the  company  and  assistance  of  his  wife,  &c. 
if  will  be  bad  on  demurrer ;  but  such  defect  will  be  cured  by  verdict.  Lew- 
is V.  Babcock,  18  Johns,  Rep.  443.  \ 

In  debt  on  bond' conditioned  for  payment  of  a  separate  maintenance  to  (he  wife  of 
the  obligor,  the  breach  must  describe  the  arrear  as  due,  not  to  the  obligee,  but  to 
the  wife.     6  Taunt.  140. 

So,  a  defect  in  a  declaration  by  husband  and  wife  may  be  aided  by  ver- 
dlict.  Vide  ante,  (C  87.)— Vide  Action,  (G.) 

In  action  for  a  demand  not  accruing  to  the  wife  dum  sola,  wife  only  taken  in  exe- 
cution for  costs,  shall  be  discharged.     Barnes,  207.     . 

•^  The  husband  of  a  feme  covert,  guardian  in  socage,  must  join  in  actions  brought 
\y  her.     Byrne  v.  Van  Hoesen,  5  Johns.  Rep.  66. 

So,  husband  and  wife  may  join  in  a  suit  on  a  bond  conditioned  for  their  mainte- 
aance,  during  their  joint  and  several  lives ;  and  if  afler  judgment,  Uie  husband  die^ 
and  afterwards,  the  wife  die,  the  executors  of  the  wife  may  bring  scire  facias  on  die 
judgment.     Schoonmaker's  Exrs.  v.  Elmendorf,  10  Johns.  Rep.  49. 

So,  they  may  join  in  an  action  of  account  for  rents  and  profits  of  the  wife's  land, 
accruing  during  coverture.  Lewis  v,  Martin,  1  Day,  263.  Sed  vide  Decker  «.  Lh'- 
ingston,  15  Johns.  Rep.  479.  cont  ut  aemb. 

So,  in  ejectment,  for  land  set  off  to  the  husband  and  wife,  by  tbe  levy  of  an  exe- 
cution issued  on  a  judgment  rendered  in  their  favour  jointly,  for  a  debt  due  to  the 
wife  dum  sola.     Hammick  v.  Bronson,  5  Day,  290. 

In  an  action  against  husband  and  wife,  the  ground  of  her  liability  must  be  ejcplicit- 
)y  alleged  in  the  declaration.     Gaylord  v.  Payne,  4  Conn.  Rep.  190.  y 

(2  A  3.)  In  an  action  against  husband  and  wife. 

I  The  husband  cannot  be  sued  alone,  for  a  debt  of  the  wife,  contracted 
dum  sola.  Angel  r.  Felton,  8  Johns.  Rep.  115.  2d  edit.  Gage  r.  Reed, 
15  Johns.  Rep.  403.  \ 

In  an  action  against  husband  and  wife,  the  husband  shall  give  bail  for 
himself  and  his  wife. 

If  husband  and  wife  are  arrested  for  her  debt  whilst  solo,  she  shall  be  discharged, 
and  he  lie  liU  he  puts  in  bail  for  both,     Str.  1272.     Vide  2  Bl.  720. 

It  ought  to  be  against  (hem  in  the  debet  and  detinet,  though  it  be  for  the 
debt  of  the  wife  dum  sola.     Vide  post,  (2  W  8.) 

A  judgment  given  on  a  declaration  against  husband  and  wife,  on  the  contract 
•f  the  wife  dum  sola,  laying  the  promise  as  having  been  made  by  both  since  tha 
marriage,  is  erroneous.     1  Taunt.  212. 

Jlsitiimpsit  against  the  husband  for  money  lent  to  the  wife,  at  the  wife's  request^  is 
bad.     7  Taunt.  432.     1  Moore,  126. 

«^  So,  husband  and  wife  cannot  be  joined  in  assumpsit,  where  the  promise  is  al- 
leged to  have  been  made  by  both,  during  coveilure.  Edwordi?  v.  Davis.  IQ  Jobns. 
Rep.  2S1.  )"  ' 
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In  trover  against  them,  it  may  be  supposed  that  the  Conversion  was  by 
ttiem;  for  it  is  a  tort  for  whjch  both  may  be  charged.     R.  Ycl.  165,     R* 

1  Rol.  6.  h  10. 

But  a  declaration  against  husband  and  wife  is  bad,  if  the  process  wat 
against  the  husband  aione*     1  Sa]»  1  \  5. 

rtbe  conversion  be  alleged  adusum  ipsorum.  R.  2  Cro.  661«  Jonw 
16.  264.  R.  Cro.  Can  264.  494*  R.  1  Rol.  6.  1.  10.  15*  27*  R.  Pah 
343.     R.  Jon«  443. 

Tet,  trespass  against  husband  and  wife  for  taking  goods,  is  good,  though  the  can^ 
rersion  is  laid  to  bo  to  their  use ;  for  the  converaion  ia  not  the  gift  of  the  action,  a« 
in  trover.     Andr.  242; 

-(  So»  trespass  quare  clausum  fregil  will  lie  against  husband  and  wife^  for  a  joint 
trespass  by  both.     Wright  v.  Kerr,  Addis.  13.  ^ 

And  a  suggestion  of  a  devastavit  by  husband  and  wife  executrix,  quoddt^ 
vasiavtr.  ti  convertenint  ad  usum  ipsorum,  is  good  ;  for  the  devastavtrunl  is 
the  only  material  word,  and  that  both  may  do.     R.  2  Vent.  45. 

\  Where  husband  and  wife  execute  a  conveyance  of  land,  containing  the 
usual  covenants,  the  wife  cannot  be  joined,  in  an  action  of  covenant,  she 
having  no  other  interest  in  the  subject  of  the  contract,  than  the  contingent 
right  of  dower;  her  acknowledgment  having  no  other  effect  than  to  convey 
such  right,  and  not  binding  her  by  the  covenants  contained  in  the  deed. 
Whitbeck T.  Cook,  15  Johns.  Rep.  483.     Vide  Jackson  r.   Vanderheyden, 

17  Johns.  Rep.   167.     Colcord  v.  Swan,  7  Mass.  Rep.  291.     Fowler  v. 
Shearer,  7  Mass.  Rep.  14. 

If  the  husband  be  sued  as  administrator,  in  right  ofhis  wife,  the  wife  must 
be  joined.     Moore  «.  Sattril,  1  Ilayw.  16. 

A  married  woman  may  be  sued  as  a  kme  sole,  whose  husband  has  been 
absent  at  sea,  and  has  not  been  heard  of  for  12  years.     King  v.  Paddock^ 

18  Johns.  Rep.  141.  | 

[*](2A3.)  lPlea,&c. 

A  defendant  who  has  appeared  by  attorney  as  a  feme^$ole  shall  not  p)ead  in  prO' 
per  peraon,  as  a/cme-cover/,  after  a  rule  to  stay  proceedings  on  pleading  issuably. 

2  Bl.  724. 

If  A.  and  B.  are  sued  as  husband  and  wife,  A.  cannot  plead  ne  Unques  acconpU 
en  hyal  matrimony,  for  the  legality  of  marriage  is  not  triable  in  personal  actions^ 
because  a  husband  de  Jarto  is  liable  to  his  wife's  debts.     Andr.  227. 

In  action  against  husband  and  wife,  both  ought  to  join  in  plea  \  and  there' 
fore  if  the  wife  alone  comes  and  pleads,  there  shall  be  a  repleader.  Yet. 
210.     Dan.  720. 

The  couit  cannot  give  leave  to  the  wife  to  plead  separately  from  her  husbandi 
even  wher^  her  estate  is  settled  on  her,  and  confirmed  by  order  of  house  of  lords  to 
her  separate  use,  subject  to  demands  on  husband  on  her  account ;  she  must  plead 
in  the  name  of  husband,  and  if  he  disavows,  enforce  the  order  of  the  lords.  B< 
R.H.  101. 

So,  if  the  entry  be  ^uoc/ husband  and  wife  ven.  it  defend*  vim  et  injuriani 
it  pradict.  wife  dicit  quod  ipsa  non  est  inde  culpabilis*     2  Cro.  288. 

Though  the  tort  be  supposed  by  the  wife  only,  as,  in  battery  against  hus- 
band and  wife  for  a  battery  by  the  wife. 

So,  in  a55timpn^  against  husband  and  wife,  upon  a  promise  of  the  wifa 
dumsola.     R.  2  Cro.  288.     Yel.  210. 

So,  in  an  action  for  words  spoken  by  the  wife  only.     R.  YeU  21 0^ 

So,  in.  battery  against  husband  and  wife  and  others,  if  the  wife  and  others 
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plead  not  guiltj,  and  l3ie  husband,  son  assault^  it  will  be  badt     R.  1  Brownl. 

So,  in  battery  against  husband  and  wife,  if  the  husband  justifies  in  aid  of 
bis  wife,  and  the  wife  only  pleads  son  assault^  it  is  bad.     R.  2  Cro.  239. 

So,  they  ought  to  join  in  the  averment,  ei  hoc  paraii  iunt  virificare. 
Semb.  Cro.  Car.  594. 

But  where  the  tort  is  supposed  by  the  wife  alone,  though  both  join  ia 
pleading,  yet  the  issue  ought  to  be,  that  the  wife  is  not  guilty :  and  therefore, 
in  trover  upon  a  conversion  by  the  wife,  if  the  husband  and  wife  plead, 
quod  ipsinon  sunt  culpabilts^  it  is  bad,  and  a  repleader  shall  be  awarded,  for 
it  ought  to  be  quod  ipsa  non  est  culpabilis*  R.  Cro.  El.  883.  R.  Hob.  136* 
R.  2  Cro.  5.  R.  Cro.  Car.  417.  cont.  in  an  action  for  words  by  the  wife,  - 
for  both  are  chargeable  with  a  wrong  done  by  the  wife.  R.  ace.  in  actioQ 
for  words  by  the  wife.     1  Brownl.  6.     Pal.  68. 

Yet  in  debt  against  them,  they  may  plead  quod  nil  debent.     No}',  41  • 

And  issue  quod  ipsi  non  sunt  culpabiUs  cannot  be  amended.  2  Cro.  530* 
R.  cont.  1  Brownl.  7. 

But  if  the  do^et  be  quod  husband  and  wife  plcu:itant  not  guilty,  and  the 
roll  be  quod  the  wife  dicitj  omitting  the  husband,  it  shall  be  amended  ;  for  it 
was  only  the  misprision  of  the  clerk ;  for  the  do^et  was  a  warrant  to  him 
to  enter  on  the  roll  a  plea  for  both.     R.  2  Cro.  530. 

[*]S.o,  if  the  verdict  finds  that  the  wife  alone  is  guilty,  it  aids  the  plea*  R« 
Pal.  68. 

In  an  action  against  husband  and  wife,  if  it  be  only  for  the  wife^s  act,  and 
she  is  found  guilty,  both  shall  be  in  misericordia  ;  as,  for  words  by  the  wife. 
Hob.  127.     1  Rol.  215.  L  25. 

In  trover  for  a  conversion  supposed  by  the  wife.  1  Rol.  215.  L  45*  2 
Cro.  439. 

So,  if  there  ought  to  be  a  capiatur,  it  shall  be  against  both.  R.  Cro.  EK 
381.  Mo.  704.  R.  2  Cro.  203.  440.  1  Rol.  221.  1.  35.  R.  Cro.  Car. 
407.  but  it  shall  be  against  the  husband  only.  Cro.  Car.  51 3.  against  both. 
9  Co.  72.  a.     Q.  Hob.  98.  and  it  was  against  the  wife  alone.     Hob.  101. 

So,  if  the  wife  is  executrix  or  administratrix,  and  there  is  judgment  de  bo* 
nis  testator  5t,  <Jrt-.  et  si  non  tunc  custag.  de  bonis  suis  propriis^  though  pro* 
perly  the  wife  has  no  goods  ;  for  she  will  be  liable  afler  the  death  of  her 
hnsband.     R.2Cro.  191. 

In  trover,  if  there  is  judgment  and  execution  against  both,  the  court  will  not  dis* 
charge  the  wife  unless  there  is  fraud  and  collusion  between  plaintiff,  and  the  bus* 
band  to  keep  her  in  custody.     Str.  1167. 

So,  in  battery  by  defendant's  wife  of  plaintiff's  wife,  the  court  will  not  dischai^ 
the  wife  who  is  only  in  execution,  if  it  appears  there  is  no  design  to  screen  husband. 
Str.  1237.     Wib.  149. 

If  husband  and  wife  are  taken  in  execution,  the  wife  cannot  be  discharged. 
Barnes,  203. 

But  if  husband  and  wife,  after  judgmisnt,  be  rendered  in  discharge  of  their  ball, 
and  they  be  not  charged  in  execution,  the  wife  shall  be  discharged  on  motion.  3 
Wils.  124. 

If  husband  and  wife  be  outlawed  in  debt  on  a  bond  given  by  the  wife  while  sole, 
and  goods  sworn  to  be  her  separate  property  be  taken  in  execution,  the  law  adjudges 
them  to  be  the  goods  of  the  husband :  if  she  have  any  equitable  right,  she  must  have 
recourse  to  a  court  of  equity.     2  Wils.  127. 

So,  afler  a  solemn  declaration  by  a  woman,  that  she  was  married  to  a  man,  and 
that  goods  in  his  possessien  were  his  goods  in  her  right,  she  shall  never  be  allowedh 
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to  say,  as  against  creditors,  that  she  was  not  married  to  hiai)  and  that  the  goods 
were  her  sole  property.     Cowp.  233. 

la  an  action  against  hushand  and  wife,  the  demand  of  a  plea  is  necessary  before 
judgment  can  be  signed,  as  for  want  of  one  though  the  husband  has  entered  an  ap* 
pearance  for  himself  only.     H.  B.  235.  ' 

Upon  the  principle  that  the  personal  disabilities  can  only  be  pleaded  in  abatement, 
where  a  wife  sues  alone  for  a  cause  of  action  accrued  to  her  dum  sola^  her  coverture 
can  only  be  so  pleaded*     3  T.  R.  627. 

Coverture  in  the  plaintiff  since  the  writ  saed  out,  and  before  declaration,  can  only 
be  objected  by  plea  in  abatement.     6  T.  R.  265. 

(2  B  1.)  In  actions  by  and  against  a  corporation. — In  an  action 

by  a  corporation. 

In  an  action,  by  a  corporation  they  ought  to  sue  by  the  name  of  incorpo- 
ration.    2  Inst.  666.     Win.  ent.   1100.      )  Bank  of  the  United  States  v. 
HaskiQS,   I  Johns.  Cas.    132.     Legrand    v.  Hampden   Sidney  Cellegey  5 
Itiunf.  324. 

SOf  in  debt  on  bond  to  the  trustees  of  a  corporation,  solvendnm  to  the  cor* 
poration,  by  its  true  name,  the  corporation  may  declare  in  their  own  name. 
New- York  African  Society  r.  Varick,  13  Johns.  Rep.  38. 

So,  an  action  on  a  bond  to  the  committee  of  an  ecclesiastical  society,  and 
their  successors,  may  be  sustained  in  the  name  of  their  successors.     Bailey ' 
9.  Lewis,  3  Day,  450. 

So,  a  town  may  sue  by  the  description  of  A.  B.  and  the  rest  of  the  inha- 
bitants of  such  town,  instead  of  using  the  corporate  name  only.  Barkham- 
stead  V.  Parsons,  3  Conn.  Rep.  1  •  | 

Where  a  corporation  sold  land  by  auction  upon  certain  conditions,  and  the  pur- 
chaser agreed  with  the  mayor  on  behalf  of  himself  and  the  corporation,  to  fulfil  the 
conditions  of  sale  :  held,  that  the  mayor  could  not  sue  on  the  agreement.  2  Taunt. 
274. 

[*]And  may  sue  by  that  name,  though  enabled  to  sue  by  another  name. 
Sal.  451. 

And  the  christian  name  of  the  mayor  or  head  is  not  necessary.  12  Ed. 
4.  10.     Dy.  86.  b. 

Though  it  be  in  ejectment  on  a  demise  by  a  corporation.     Skin.  2. 

But  a  corporation  may  prescribe  to  be  incorporated  by  one  name,  and  to 
lie  impleaded  by  another.     Th.  Di^.  1.  3.  c.  9.  s.  9. 

Or,  may  claim  it  by  grant.     Th.  Dig.  I.  3.  c.  9.  s.  12. 

A  sole  corporation  must  always  shew  quo  jure  he  is  seised.     R.  2  Lev.  68^ 

And  shall  be  named  by  his  name  of  baptism.     Dy.  86.  b. 

And  if  persons  are  incorporate  to  the  use  of  an  hospital,  they  must  say, 
fieised^tire  corporationis  sua  not  jure  hospital.     R.  10  Co.  34.  a. 

But  mayor  and  commonalty  need  not  allege  semnjure  corporaiionis  ;  for 
name  imports  an  incorporation.     1  Leo.  153. 

So,  custos  et  college  Onnium  Animarum  Oxon.  need  not  allege  seisin^wrc 
coUegii.     R.  Cro.  2.^2.     PI.  Com.  102. 

In  making  title  under  a  charter  of  incorporation,  afl^r  stating  an  acceptance,  it 
need  not  be  avered  that  the  grantees  exercise  the  privileges  in  question,  since  having 
accepted  the  charter,  they  are  bound  to  act  under  it,  and  if  they  do  not,  the  court  of 
king's  bench  will  compel  them.  1  T.  R.  589. 

^  When  a  corporation  sues,  either  in  a  real  or  personal  action,  they  must,  at  the 
trial,  shew,  that  they  are  a  corporation,  or  be  nonsuited.  Jackson  v.  PInmbe,  8 
Johns.  Rep.  295.  2d  edit.  Vide  Bank  of  the  United  States  v.  Haskins,  1  Johns. 
Cas.  132.  Dutchess  Cotton  Manufactory  v.  Davis,  14  Johns.  Rep.  245.  Per 
Thoxpbon,  Cb,  J.  Bill  v.  Fourth  Western  Jurnpik?  Rood,  14  Jobivi.  Rep.  416. 
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But  wfaere  a  corporation  is  creatod  by  a  private  act  of  tlie  legislature,  in  ordar  ta  ^ 

sustain  a  suit,  they  must  set  forth  such  parts  of  the  act,  as  are  necessary  to  shew, 
tiiat  they  are  a  corporation^  and  have  power  to  sue.     Central  Manufactcung  Co,  «.  ^ 

Hartshoroe,  8  Conn.  Rep.   199.     Vide  Middletown  Bank  u.  Rugs,  3  Conn.  Rep. 
J36. 

So,  where  in  an  action  by  a  corporation  under  a  particular  name,  the  defendant 

eeadsnttl/tc/  corporation^  in  hux,  the  plaintiffs  must  reply  specially,  shewing:  how 
ey  were  made  a  cprporpition,  if  their  charter  require  certain  things  to  be  done  by 
them,  before  they  can  become  a  corporation.     Biuik  of  Auburn  «.  Aikin,  18  Johns. 

Rep.  137. 

A  coiporation  cannot  sustain  an  action  upon  a  contract  not  authorized  by  theif 
charter,     Utica  Ins.  Co.  v,  Scott,  19  Johns.  Rep.  1.  )f 

(2  B  2.)  In  an  action  against  a  corporation. 

In  an  action  against  a  corporalion,  they  ynust  be  sued  by  the  name  of  in- 
corporation.    S  Inst.  666. 

And,  if  it  b^  an  aggregate  corporation,  it  is  not  well  to  name  the  proper 
pameof  the  head.     Bro.  Corporation,  6. 

But  if  it  is  a  sole  corporation,  t}ie  proper  name  may  bo  mentioned.  Bro, 
Porp.  5,  30.  j 

And  so  it  must  be  in  personal  actions,  whcro  outlawry  lies. 

If  a  corporation  be  misnamed,  it  may  be  pleaded,  but  it  is  only  iu  abate- 
jnent.     26  H.  8.  1.  b.     Bpnd.  pi.  89. 

So,  it  may  be  pleaded  in  abatement,  if  thp  name  of  the  bead  be  adde^ 
and  mistaken.     Bro.  Corp.  6. 

Or,  if  a  corporation  and  another  aro  joined  ;  for  there  is  different  process 
jlgainsthim.     Adm.  45  Ed.  3.  2,  3.     Cpnt.  46  Ed.  3.  23.  b. 

Though  the  person  joined  be  a  member  of  the  corporation.  Bro.  Corp. 
|3.  24. 

Or,  in  an  action  upon  a  specialty,  if  the  name  varies  from  the  specialty, 
'^b-Dig.  1.  6.  c.  12.8.  16. 

To  misnomer  in  a  personal  action,  the  plaintiff  may  sa^,  known   by  one        1 
pame  or  the  other.     Th.  Dig.  1.  6.  c.  12.  s.  14.  16.  7 

Otherwise  in  a  real  action  ;  for  he  cannot  hold  the  land  but  by  bis  true 
pame.     Th.  Dig.  1.  6.  c.  12.  s.  14. 

And  he,  who  pleads  an  actof  £l  corporation  by  one  name,  and  afterwards 
hy  another,  ought  to  shew  how  the  name  was  altered.     3  Lev.  243. 

For  a  duty  or  charge  on  a  corporation  every  particular  member  is  not  liable  ;  but 
process  ought  to  go  in  their  public  capacity.  1  Yentr.  351.  cited  Cowp.  85. 
j(  Vide  Commonwealth  v.  The  Blue  Hill  Turnpike  Corporation,  5  Mass.  Rep.  420, 
Sbuthmayd  v.  Russ,  3  Conn.  Rep.  52.  y 

[*]  The  process  against  an  aggregate  corporation  is  distress,  45  Ed.  3. 
3.  a. 

But  process  of  outlawry  docs  not  lie  against  an  aggri^gale  corporation. 
45  Ed.  3.  2,  3. 

And  therefore  trespass  does  not  lie  against  them,  but  only  against  partic- 
ular persons  ;  for  capias  and  exigent  do  not  go.  Bro.  Corp.  43.  }  Vide 
Lynch  r.  Mechanic^' Bank,  13  Johns.  Rep.  127.  Nichols  v.  Thomas,  4 
Mass.  Rep.  232.  Tippets  v.  Walker,  4  Mass.  Rep.  595.  Riddle  t.  Pro- 
prietors of  the  Locks  and  Canals  on  Merrimack  River,  7  Mass,  Rep.  186. 
fer  PARsoiys,Ch.  J.  \ 

So,  a  subpwna  does  not  lie  ;  for  it  has  no  conscience.     D.  2  Bql.  233. 

J5ut  in  chancery,  if  it  has  nothing  whereby  to  be  distrained,  on  a  petition 
^0,  in^lo!;45  ID  parliament,  it  may  be  ordered,  that  if  the  corporation  do  not 
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appear  on  a  diitringaa  issued,  the  bill  shall  be  taken  pro  confttso.    Car  Cba. 
S05. 

Fhiceedings  in  chancery  against  a  corporation  for  a  contempt,  cannot  lie  a^^inst 
the  ofifending  parties  peraonally,  but  must  be  hy  sequestration  oif  their  effects  an 
•state.     Cowp.  377. 

It  is  not  sufficient,  if  the  particular  persons  distrained  appear  at  the  return 
of  the  process.     Bro.  Corp.  28. 

Or,  if  all  the  members  of  the  corporation  appear  in  person.  Bro.  Corp.  28. 

But  the  corporation  must  appear  by  an  attorney,  appointed  under  their 
common  seal.     Bro.  Corp.  28. 

In  pleading,  a  mayor  and  commonalty  may  prescribe,  that  they  and  their 
predecessors, &c.  though  the  commonalty  have  no  predecessors.  39  H.  6. 14. 

If  a  Bian  makes  cognizance  as  bail iif  to  a  corporation,  he  need  not  shew 
how  they  were  incorporated.     R.  3  Lev.  107. 

Ifa  man  pleads  an  act  by  a  corporation,  lie  need  not  allege  a  deed  ;  for 
it  shall  be  intended  ;  as,  if  he  makes  cognizance  as  bailiff  to  corporation. 
3  Lev.  107.    Bro.  Corp.  1.  51. 

Jf  be  pleads  a  presentation  to  a  church  by  a  corporation.     Bro.  Corp.  24. 

A  lease  for  life,  without  a  deed  to  make  livery.     PI.  Com.  149.  b. 

A  feoffment  to  them,  without  a  deed  to  receive  livery,     2  Cro.  411. 

Entry  for  a  forfeiture.     Cro.  Car.  169. 

Acceptance  of  rent,  or  of  a  man  to  be  their  tenant.     2  Sand.  305. 

A  fine  levied  or  deed  iorolled.     1  Leo.  1 84. 

What  things  a  corporation  may  do  without  deed  or  not,  vide  Franchises^ 
(F  11,  12,  13.) 

But  if  he  justifies  under  a  corporation,  he  ought  to  shew  a  deed.  Bro. 
Corp.  54. 

As,  an  entry  by  command  of  dean  and  chapter.     Bro.  Corp.  59. 

A  corporation  is  not  entitled  to  an  essoign,  since  they  can  only  appear  by  attor- 
ney.    2  T.  R.  16. 

•^  A  corporation  may  be  liable  to  an  action  on  a  contract,  not  under  seal,  and  alsa 
upon  implied  promises.  Danforth  o.  Schoharie  and  Duanosburgh  Turnpike  Co.  1% 
Johns.  Rep.  227.  Dunn  v.  Rector,  &3.  of  St.  Andrew's  Church,  14  Johns.  Rep. 
(18.  Randall  9.  Van  Yechten,  19  Johns.  Rep.  60.  Powell  o.  Trustees  of  New- 
buigh,  19  Johns.  Rep.  284.  Hayden  v.  Middlesex  Turnpike  corporation,  10  Mass. 
Rep.  397.  Bulkley  v.  Derby  Fishing  Co.  2  Conn.  Rep.  252.  White  r.  Derby 
Fishing  Co.  2  Conn.  Rep.  260.  Head  «.  Providence  Ins.  Co.  2  Cranch,  127. 
Bank  of  Columbia  r.  Patterson's  Admr.  7  Cranch,  299.  Legrand  «.  Hampden 
Sidney  CoUege,  5  Munf.  324.  Fleckner  ».  Bank  of  U.  S.  8  Wheat.  388.  CoU 
coek  0.  Caryey,  1  Nott  &  M'Cord,  231. 

An  information  in  nature  of  a  qw)  warranto  will  lie  against  an  incorporated  com- 
pany, for  carrjring  banking  operations,  contrary  to  their  charter.  The  People  v. 
The  Utica  Ins.  Co.  15  Johns.  Rep.  358.  Vide  State  o.  City  Council,  1  Rep.  Con. 
Ct.  86. 

So,  a  corporation  is  liable  in  trespass  on  the  case,  for  neglect  of  a  corporate  duty. 
Riddle  v.  Proprietors  of  the  Locks  and  Canals  on  Merrimac  River,  7  Mass.  Rep. 
169.     Gray  v.  The  Portland  Bank,  3  Mass.  Rep.  364. 

So,  for  a  tort.   "Chesnut  Hill  Turnpike  Co.  4  Serg.  &  Rawie,  6. 

So,  a  corporation  is  liable  to  an  action  by  one  of  its  individual  members.  Waring 
V.  Catawba  Co.  2  Bay,  109.  }> 

(2  C  1.)  In  actions  by  and  against  an  infant : — In  an  action  by 
an  infant.    Must  sue  by  guardian  or  prochein  amy* 

If  an  action  be  commenced  by  an  infant,  he  must  sue  by  guardian  or  pro- 
f}uin  ami/f  as  the  court  pleases.     Co.  Lit,  135.  b.     F.  N.  B.  27  H.    Adm. 
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2  Cro;  641.     Djr.  56,  a.     2  Inst.  361.     Semb.  Cro.  Car.  S6«  R.  Cro.  Car. 

IGl.  Semb.  1  Sid.  69.  Lit.  60.  R.  Jon.  177.  {  Vide  M'Daniel  v« 
NicholsoD,  2  Rep.  Cou.  Ct.  344.  Bradwell  v.  Weeks,  1  Johns*  Cb.  Rep. 
335.  \ 

l*]And  the  king  may  appoint  him  a  general  guardian.     F.  N.  B.  27.  L. 

So,  he  maj  appoint  him  two  or  three  to  be  guardians  jointly  or  severaHy, 
or  to  appoint  others  under  them.     F.  N.  B.  37  L. 

Aprochein  amy  shall  be  appointed  by  virtue  of  the  stat.  W.  2.  13  £d.  1. 
15.  which  enacts,  that  if  an  infant  who  would  sue,  heesloigntd  that  he  cannot 
do  so  in  person,  bis  prochein  amy  may  be  admitted  to  sue  for  him.  2  Cro« 
641. ;  and  was  appointed  before  in  assize  by  the  stat.  W.  1.  48. 

And  this  entends  to  all  cases  where  an  infant  sues,  though  he  be  not  esloign' 
td.     2  Inst.  390.  261. 

So,  he  ought  to  appear  to  be  an  infant;  for  if  he  sues  at  full  age  by  guar* 
dian  or  prochein  amy^  it  is  error.  2  Inst.  261.  Semb.  3  Cro.  580.  1 
Bui.  24. 

If  an  infant  sues  or  defends  by  a  guardian,  such  guardian  must  have  a  war- 
rant.    F.  N.  B.  27.  J.     3  Inst.  261.     3  Mod.  236. 

And  therefore  such  guardian  must  be  admitted  by  the  court.  Cro.  Car. 
86.  J  Vide  Kid  v.  Mitchell,  1  Nott  &  M'Cord,  334.  } 

So,  must  a  prochein  amy.     2  Inst.  261 . 

But  a  prochein  amy  need  not  have  a  warrant.     F.  N.  B.  27.  J. 

A  general  admission  of  proc^m  amyy  to  proseclte  and  defend  all  suitS}  is  suffi- 
cient.    Str.  304. 

And  if  he  sues  by  guardian,  without  saying  per  curiam  hie  specialiUr  ad- 
miss.j  it  is  error.     I  Lev.  224.     Semb.  4  Co.  53.  b.  3  Mod.  236. 

And  the  defendant  need  not  plead,  till  the  plaintiff  shews  the  rule  for  his 
admittance  by  guardian  or  prochein  amy.     Sti.  Pr.  Reg.  264. 

If  the  court  appoints  a  guardian  for  an  infant,  he  ought  to  be  in  person  in 
court.     2  Lea.  189. 

And  if  he  has  not  a  guardian  by  socage^  &c.  the  court  may  assign 
an  officer  of  the  court  to  be  guardian  or  prochein  amy  for  him.     2  Inst. 

If  the  guardian  by  socage  or  by  testament  acts,  no  other  shall  be  assigned, 
unless  be  misbehaves  himself.     1  Sid.  434. 

But  if  the  declaration  says,  per  curiam  specialiter  admiss.^  it  is  sufficient, 
though  there  be  no  admission  on  the  rolK  R.  in  B.  R.  where  there  are  ma- 
ny precedents  ace.  which  make  the  law  in  such  case.  4  Co.  53.  b.  for  it 
shall  Dot  be  error,  but  only  a  misdemeanor  in  the  agent  employed  in  the  cause. 
P.  21.  Car.  2.     Pr.  Reg.  38. 

So,  inC.B.     R.  1  Sid.  173. 

And  if  there  was  an  admission,  though  no  entry  thereof  on  the  record,  it 
shall  be  amended.     R.  Cro.  Car.  86.     Hut.  93.     1  Lev.  224. 

If  an  infant  sues  by  guardian  or  prochein  amy^  he  cannot  afterwards  remove 

his  guardian  or  disavow  h\s  prochein  amy.     I* .  N.  B.  27.  K. 

But  an  infant  may  have  a  writ  out  of  Chancery  toT^remove  him.  F.  N*  B. 
27.  M.  J  ^  , 

Or,  the  court  may  remove  him  at  their  discretion.     Ibid. 

As,  in  an  appeal  by  an  infant,  the  court  may  discharge  the  guardian  as- 
signed, and  discontinue  the  suit.     R.  1  Rol.  288.  D. 

[*]And  therefore,  if  an  infant  sues  by  attorney,  it  may  be  pleaded  im 
abatement. 

And  this  since  the  st.  21  Ja.  1 3.  which  aids  a  suit  hf  hiqi  by  attorney  after 
a  verdict.     2  Sand.  213. 

[*397J  [*298J 
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So,  ir  an  infant  sues  bj  attorney,  it  is  error.  R.  in  Exch.  2  Cro.  5.  R«  I  • 
Rol.  ?87.  I.  25.     Adm.  2  Cro.  250.     R.  Cro.  El.  424. 

Though  judgment  be  given  for  the  infant. 

So,  if  he  sues  without  saying  by  whom,  which  shall  be  intended  in  proper 
person.     R.  1  Vent.  103.     D.  Sho.  165. 

So,  if  he  commences  a  suit  by  attorney,  and  afterwards  proceeds  by  guar- 
dian.    R.  Mo.  665. 

Or,  commences  by  guardian,  and  afterwards,  during  his  infancy,  pro* 
ceeds  by  attorney  ;  for  this  will  be  a  discontinuance.  R.  2  Cro.  252.  Co. 
Ent.  289. 

So,  though  be  sues  in  another  right,  as  executor  or  administrator.  R.  cont. 
Cro.  El.  541.  1  Rol.  288.  I.  10.  but  a  qucere  is  made.  «  1  Rol.  288.  I.  10. 
A^r.  2  Sand.  212.  R.  M.  1649.  Colt  and  Sherwood  and  inter  Peyton  and 
Dorce,  cited  I  Vent.  103.  1  Mod.  298.  And  so  are  the  precedents.  Lut. 
227.  368.  371.     R.  Carth.  122.     D.  1  Vent.  54.     Ace.  F.  g.  f . 

So,  though  he  sues  a  writ  of  error.  D.  1  Rol.  287.  F.  N.  B.  27.  H.  2 
Cro.  250. 

But,  if  an  infant  sues  by  guardian,  and  after  his  full  age  proceeds  by  attor* 
ney,  it  is  well.     R.  Mo.  665.     2  Cro.  580. 

So,  by  the  st.  21  Ja.  13.  in  ejectment  or  personal  actions,  if  an  infant  sues 
by  attorney,  it  shall  be  aided  after  verdict. 

And  by  the  st.  4  &  5  Ann.  16.  after  judgment  by  confession,  nil  dicitj  non 
$um  informatus^  or  after  writ  of  inquiry  executed. 

So,  if  several  sue  jointly,  and  some  are  within  age,  and  some  of  full  age, 
and  all  appear  by  attorney,  it  is  no  error;  for  those  of  full  age  may  make  an 
attorney  for  all.  R.  cont.  2  Cro.  303.  Dub.  2  Cro.  289.  Semb.  cont.  1 
Eeb.  940. 

As,  husband  and  wife  may  sue  by  attorney,  though  the  wiTe  is  an  infant* 
D.  2  Sand.  213. 

So,  several  executors  or  administrators  may   sue  by  attorney,   though 
tome  are  within  age;  for  ail  represent  the  pcrso;i   of  the  testator,  and 
sue  in  another   right.     R.   Cro.   El.    378.     I  Rol.   288.  1.  15.     R.  per 
three  J .  T wisd.  cont.     2  Sand.  213.     1  Vent.  102.     1  Mod.  296.     1  Lev. 
599. 

Soj  in  replevin,  if  the  defendants  as  bailiffs  to  A.  make  cognizance  by  at« 
torney,  and  one  is  an  infant,  it  is  no  error ;  for  they  are  in  the  nature  of  plain- 
tiffs, and  make  cognizance  in  another  right.  Dub.  3  Mod.  248.  R.  per  three 
J.  Holt  cont.  Sho.  1 70. 

So,  the  defendants  avow  in  their  own  right,  and  one  is  an  infant.  Semb. 
oont.  Yel.  58. 

Plaintiff's  attorney  must  give  defendant's  notice  of  guardian's  place  of  abode.  1 
Wils.  246. 

•^  If  an  infant  sue  by  prochein  amy,  whose  mother  is  alive,  the  writ  shall  not  abate  ; 
bot  if  the  defect  is  material,  it  is  ground  for  a  motion  to  stay  proceedings.  Trask  r. 
Stone,  7  Mass.  Rep.  241.  > 

[*](2  C  2.)  Di  an  action  against  an  infant.— Must  defend  by 

guardian. 

So,  in  an  action  against  an  infant,  he  must  appear  only  by  guardian,  for 
he  has  not  knowledge  of  his  own  atTairs,  or  to  choose  a  man  to  plead  well  for 
him,  and  may  have  an  action  against  his  guardian,  if  he  loses  by  mispleadii^. 
R*  saepius,  2  Rol.  287.  i.  10.  20.  Dy*  104.  b.  \  Mockey  v.  Grey,  2  Johns. 
&ep.  192.  } 
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Andlherefore,  ifhe  appears  by prockein  amy^  it  is  bad.  P»  N.  B.  27-  H. 
R,  2  Cro.  641.  Co.  Lit.  136.  b.  Semb.  Cro.  Car.  86.  161.  Hut.  92. 
R.  2  Rol.  257. 

So,  in  all  actions  real*,  personal,  or  mixt  against  an  infant,  if  he  appears 
by  attorney,  it  is  error.  D.  8  Co.  58.  b.  D.  9  Co.  30.  b.  R.  2  Cro.  10. 
R.  Ssep.  1  Rol.  287. !.  20.  747.  1.  10.  R.  Cro.  El.  569.  Mo.  460.  R.  in 
error  upon  a  judgment  in  Ireland.  3  Keb.  384.  R.  2  Leo.  189.  Adm. 
Yel.  211.  2  Cro.  254.  R.  Jon.  432.  \  Arnold  v.  Sandford,  14  Johns. 
Rep.  417. 

A  court  of  equity  will  not  proceed  against  an  infant  unless  defended  by  a 
guardian  ad  liitnu  Beverleys  v.  Miller,  6  Munf.  99.  Jones  v.  Mason,  2 
Tay.  125.  }  ^ 

Though  there  was  not  any  warrant  of  attorney  upon  record.     R.  Jon.  432. 

Though  he  be  sued  in  another  right,  as  executor,  or  administrator.  R.  ^ 
Cro.  441.  1  Rol.  287.  1.  50.  1  Rol.  380.  Poph.  130.  Per  two  J.  3 
Bui.  180. 

An  infant  executor,  though  joined  with  another  of  full  age,  cannot  be  sued  by  at-* 
fomey,  though  they  might  sue.     3tr*  7S3. 

So,  if  several  defendants  appear  by  attorney,  and  one  is  an  infant,  it  is  er-* 
ror,  and  the  judgment  shall  be  reversed  against  all.  R.  2  Cro.  289.  1  Rol. 
776.  I.  25.     R.  2  Cro.  330.     R.  Al.  74.     R.  1  Lev.  294.     R.  F.  g.  1. 

So,  if  husband  and  wife  being  vouched  in  a  common  recovery,  appear  bj 
attorney,  and  the  wife  is  within  age.  Dub.  1  Rol.  288.  I.  20.  1  Rol.  303. 
R.  5  Mod.  209. 

So,  in  a  personal  action,  if  husband  and  wife  appear  by  attorney,  when 
the  wife  is  within  age.     R.  1  Vent.  185.     2  Lev.  38.     R.  cont.  Sho.  13. 

So,  in  replevin,  if  two  avow  by  attorney,  and  one  is  an  infant.  Dub. 
Sho.  1 3.  3  Mod.  248.  R.  that  it  shall  not  be  assigned  for  error ;  for  it  was 
pleadable  in  abatement.     1  Sal.  93.  205. 

And  it  is  sufficient,  if  he  was  an  infant  at  the  time  of  the  judgment,  though 
he  arrived  at  full  age  before  error  brought.  Per  two  J.  Cro.  El.  569. 
Dub.  Cro.  El.  853.     5  Mod.  209. 

And  such  error  shall  be  tried  by  the  country,  and  not  by  inspection. 
I  Vide  SHverv.  Shelback,  1  Dall.  166.  | 

If  an  attorney  undertakes  to  appear  for  an  infant,  and  enters  it  per  eUtornatumy  it 
may  be  amended,  and  made  per  guardianum.     Str.  1 14. 

But  if  there  is  not  an  express  undertaking  to  appear,  it  cannot  be  done.  8tr. 
446. 

If  an  infant,  defendant,  appears  and  pleads  by  guardian,  regularly  he 
ought  to  be  admitted  such  before  he  appears  or  pleads.  Sti.  Pr.  Reg. 
265. 

But  if  he  is  not  admitted,  it  is  not  error,  but  only  a  misdemeanor  in  the  at- 
torney.    Sti.  Pr.  Reg.  265. 

[*]And  regularly  the  admission  ought  to  be  ad  defendendum  ;  for  if  the 
guardian  for  the  defendant  is  admitted  ad  prosequendum^  it  is  bad.  R.  3 
Cro.   641.  -^ 

Yet  if  a  guardian  is  admitted  ad  sequendum^  it  is  good";  for  this  may  be 
applied  indifferently  to  the  plaintiflfor  defendant.  R.  in  a  common  recove- 
ry.    2  Sand.  95.     1  Sid.  446. 

Dr,  ad  prosequendum  ;  for  he  prosecutes  his  defence.     R.  2  Mod.  Ca.  25^ 

If  an  infant  does  not  name  a  guardian  to  appear  by,  the  court  will  give  leave  to 
plaintiffto  do  it.     Str.  1076.      ^  ^"^  ^'  ^ 

The  court  will,  at  the  instance  of  the  plaintiff,  compel  a  minor,  defendant,  to  ap- 
pear by  guardiaa.     7  Tauat.  488.     1  Moore,  260. 
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If  infant  served  with  process  to  appear  bj  attorney,  appears  by  attorney,  the 
court  will  make  rule  for  him  to  appear  by  guardian,  or  plaintiff  to  be  at  liberty  t« 
name  one  to  appear  and  defend,     fiarnes,  418. 

FlaintifT's  attorney  should  apply  to  defendant  to  name  guardian,  and  if  he  does 
jkoi  in  six  days,  apply  to  the  court  to  oblige  him  to  do  it     2  Wils.  50. 

Judgment  will  not  be  arrested  because  a  change  of  the  guardian  has  not  been  en- 
tered.    4  Taunt.  765. 

In  an  action  against  a  defendant,  who  is  an  infant,  the  plaintiflf  may  de- 
clare, as  against  anolher  person;  for  if  he  is  not  chargeable  in  respect  of 
infancy,  the  defendant  shall  plead  that  he  id  within  age.  Vide  post,  (2  G  5« 
—2  \V  S"?.) 

And  therefore  by  his  declaration  he  need  not  allo^^e  that  the  thing  done 
by  him  was  for  necessaries  ;  for,  after  nona:;e  pleaded,  the  plaintiff  may 
shew  in  his  replication  that  it  was  for  necessaries,     H.  Jon.  146. 

If  in  an  action  against  an  infant,  he  denDurs,  he  may  waive  it  in  the  said 
term,  and  plead  to  issue.     R.  2  Biil.  69, 

AAer  plaintiff  has  proceeded  to  judgment  against  an  infant,  as  if  he  was  of  age, 
he  cannot  have  the  appearance  in  person  struck  out,  and  have  appearance  by  guar- 
dian entered.     Barnes,  413. 

A  plaintiff  cannot  convert  an  action  founded  on  a  contract  into  a  tort,  so  as  io 
cbargo  an  infant  defendant.     8  T.  R.  335. 

Therefore  where  the  plaintiff  declared  that  at  the  defendant's  request  he  had  deliv- 
ered a  maxe  to  the  defendant  to  be  moderately  ridden,  and  that  the  defendant  mali- 
ciously intending,  &c.  wrongfully  and  injuriously  rode  the  mare  so  that  she  was 
damaged,  &c.  it  was  holden  that  the  defendant  might  plead  his  infancy  in  bar,  the  ac« 
tion  being  founded  on  a  contract.     Ibid. 

Infancy  is  no  ground  for  discharging  the  defendant  a  common  appearance.  1  B« 
&P.  480. 

•^  In  an  action  against  several  defendants,  on  a  joint  and  several  contract,  and  one 
of  them  avails  himself  of  infancy,  the  plaintiff  may  enter  a  nolle  prosequi  as  to  him, 
and  proceed  to  judgment  against  the  others  ;  and  the  jury  may  find  a  verdict  for  the 
infant,  and  a  verdict  for  plaintiff  against  the  other  defendants.  Hartness  v,  Thomp- 
son, 5  Johns.  Rep.  160. 

A  judgment  rendered  against  an  infant,  by  default,  is  erroneous.  Wilford  v. 
Grant,  Kirby,  116.     Enapp  r.  Crosby,  1  Mass.  Rep.  479. 

Soy  if  judgment  be  rendered  against  an  uifant  on  nihil  dicit ;  afler  an  appearance 
th  propria  persona^  and  an  imparlance.  Sliver  v.  Shelback,  1  Dall.  165.  Moore 
r.  M'Ewen,  6  Serg.  &  Rawle,  373. 

Infants  are  bound  by  judgments  rendered  against  them  under  the  protection  of  the 
court.     Britton  v.  Williams,  6  Munf.  453.  y 

(2Dl.)  In  actions  by- and  against  an  executor  of  administra- 
tor.— In  an  action  by  an  executor. 

What  actions  he  shall  have  or  not,  vide  Administration,  (B  13,  14,  15.) 

In  an  action  by  an  executor  for  a  thing  which  he  demands  in  right  of  his 
testator,  he  ought  to  name  himself  executor,  otherwise  the  defendant  may 
plead  in  abatement.     Vide  Abatement,  (E  2!.) 

And  it  is  not  siiiiicicnt  to  name  him  executor  in  the  alias  diclus.  20  H. 
6.  5. 

[*]If  there  are  several  executors,  all  must  join  in  the  action.  Reg.  140. 
d.  b.     Vide  Abatement,  (E  13,  14.) 

Though  some  do  not  prove  the  will,  but  refuse?  before  the  ordinary.  R. 
9  Co.  37.  R.  1  Lev.  161.  {But  Vide  Burrow  t?.  Sellers,  1  Hayw* 
'501.  \ 

Though  one  was  within  age.    R.  3  Sand.  913.     1  Sid.  449. 
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Though  the  executor,  who  proves  the  will,  takes  administration  during 
the  minority  of  the  other  executor,  who  was  within  age,  and  not  joined  in 
the  probate  of  the  will.     R.  1  Brownl.  101.     Yd.  180.     R.  cont.  2  Lev. 

In  all  actions  by  an  executor,  (as  executor),  the  writ  must  be  in  the  deti- 
net  only,  though  the  duty  accrued  in  his  own  time.     R.  5  Co.  31.  b.     Reg. 

139.  b.     F.  N.  B.  119,  M.  ^  ^  ^     i,     ,. 

As  if  an  executor  brings  deht  against  a  lessee  for  rent  incurred  after  bis 
testator's  death.     5  Co.  31.  b.     R-  Cro.  Car.  225.     R.  1  Lev.  250.  Semb. 

cont.  Skin.  6.  i  o    t  r*     u 

Or,  for  an  escape  on  a  recovery  by  himself  as  executor.  K.  5  Co.  b. 
Cro.  El.  326.  Sav.  130.  but  Periam  cont.  R.  2  Cro.  546.  R.  Sho.  57. 
Carth.  49.     Comb.  114.     R.  Hob.  272.  .     M,r 

So,  debt  in  the  debet  and  detinet  for  an  escape  in  the  Ume  of  the  testator  is  ill  al- 
ter verdict     Semb.  Ld.  Raym.  698. 

Or,  for  money  due  on  a  sale  by  him  of  the  goods  of  the  testator.     Ueg. 

So,  in    all  cases  where  the  money  recovered  is  assets,  it  may  be  in  tbe 

detinet.     R.  1  Lev.  231.  ,     .      ^     :»  ^  j  j  ,-     . 

Yet,  in  action  upon  his  own  contract,  it  may  he  in  the  debet  and  dettnet^ 
though  he  is  named  executor  :  as,  in  debt  for  rent  on  his  own  lease  of  land, 
which  he  had  as  executor.     R.  2  Cro.  685. 

in  debt  on  the  st,  Ed.  6.  for  not  setting  out  tithes,  where  be  has  the  rec-^ 
tory  as  executor.     Cited  to  be  R.  2  Cro.  545.  . 

And,  if  the  action  be  in  the  debet  and  detinet^  where  it  should  he  in  the 
detinet  only,  or  e  contra^  it  is  substance.     R.  2  Cro.  546. 

But  now  it  is  aided  after  verdict  by  the  stat.  1 6  &.  1 7  Car.  2.  8.  R*  i 
Sid.  342.  379.     1  Lev.  251. 

And  by  the  st.  4  &  5  Ann.  16.  on  a  general  demurrer. 

If  executor  brings  action  of  debt  in  the  dehet  and  deHnety  instead  of  cMe<  only, 
it  is  aided  after  judgment  by  confession,  by  stat.  4  Ann.  c.  16.     Ld.  Raym.  1513. 

So,  if  the  plaintiff  omits /?ro/cW  in  cur.  litteras  testamentariaSf  it  is  bad  on 
a  special  demurrer.     Vide  ante,  (O  3. — O  17.) 

But  where  an  executor  brings  an  action  which  will  be  in  his  own  right,  thou^ 
he  name  himself  executer,  he  need  not  make  profert  of  the  letters  testamentary. 
Ld.  Raym.  1215. 

Though  it  be  on  a  scire  facias  upon  a  judgment  by  the  testator.     R. 

Sho.  60. 

In  a  scire  fieri  inquiry,  on  judgment  recovered  by  an  executor,  it  is  not  necessary 
tiiat  it  be  alleged,  tiEiat  the  testator  is  dead.     Str.  63J. 

But  in  an  action  by  an  executor  for  an  escape  out  of  execution  on  a  judg- 
ment by  him  as  executor,  he  need  not ;  for  this  is  a  tort  to  him,  though  the 
damages  recovered  are  assets.     R.  Hob.  38. 

So,  if  money  belonging  to  a  testator  be  received  by  another  person  after  the  testa- 
tor's death,  his  executor  may  maintain  an  action  for  money  had  and  received  in  his 
own  right     2  T-  R.  476.     Wilies,  103. 

[*]In  such  an  action  the  defendant  cannot  set  off  a  debt  due  to  him  from  the 
testator.     Ibid. 

Where  money  due  to  the  testator  is  paid  over  to  a  third  person  after  his  death, 
the  executor  may  declare  in  his  own  right     2  T.  R.  476. 

An  administrator  having  recovered  a  judgment  for  a  debt  due  te  the  intestattt 
need  not  declare  as  administrator  in  an  action  on  the  judginent.     Dougl.  4. 

A  judgment  recovered  by  an  administrator  belongs  to  himself  personally,  there- 
fore he  need  not  declare  in  his  representative  character,  in  an  action  either  upo0 
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die  jadgmeDt  or  lor  tibe  escape  of  the  debtor  teken  in  execution  thereon*    2  T» 
R.  IM* 

Where  the  conversion  was  afler  the  death,  the  executor  may  declare  on  his  own 
possession,  ^idiether  ever  actually  possessed  or  not     10  East,  293. 

If  an  executor  pays  money  which  he  is  entitled  to  recover  back,  he  must  declare 
in  his  personal  character.     4  T.  R.  561. 

And  if  the  plaintiff  names  himself  executor  or  administrator,  when  the 
suit  is  in  bis  own  right,  it  will  be  but  surplusage*     1  Vent*  1 19. 

So,  an  executor  may  be  sued  in  the  detinet  only,  though  the  plaintiff  may  be  enti* 
tledto  sue  in  the  debet  as  well.     3  £ast,  2. 

If  the  executor  of  the  surviving  executor  do  not  shew  that  the  first  executors 
proved  the  will,  it  is  bad ;  but  it  is  aided  after  verdict.  Str.  716.  Ld.  Raym. 
1441. 

An  executcHT  cannot  add  a  count  in  his  own  right.     Str.  1271.     1  Wils.  171. 

An  executor  cannot  join  a  count  upon  a  bond  given  to  his  testator,  and  a  count 
opon  a  bond  nven  to  himself  as  executor  in  the  same  action.     3  Bos.  Ik  Pul.  7. 

In  oMiMNfMif  brou^t  by  an  administrator  de  bonis  non,  the  promise  may  be  laid 
to  have  been  made  to  the  first  administrator.     7  T.  R.  182.  . 

•^  An  executor  may  maintain  an  action  while  he  is  resident  abroad.     Griffith  v. 
Frazier,  8  Cranch,  9. 

In  an  action  by  an  executor  for  a  debt  barred  by  the  statute  of  limitations,  and  a 
new  promise  has  been  made  to  the  executor,  he  must  allege  the  promise  to  him,  as 
executor.    Beard  v.  Cowman,  3  Har.  &  M'Hen.  153.-^ 

(2  D  2.)  In  an  action  against  an  executor. 

What  actions  lie  against  him,  vide  Administration,  (B  14,  1 5.) 

Soj  in  an  action  against  an  executor,  as  executor,  he  must  be  named  exec- 
utor.   Vide  Abatement,  (F  20.) 

Or,  must  be  shewn  to  be  executor;  for,  if  the  declaration  shews  the  de- 
fendant to  be  executor,  though  it  does  not  name  him  executor,  in  the  begin- 
ning, it  is  sufficient.     Semb.  1  Sand.  112. 

In  B.  R.  cdUng  defendant  executor  in  the  declaration,  is  sufficient,  without  a 
special  averment     Str.  781.     Ld.  Raym.  1510. 

If  the  defendant  be  executor  de  son  tort,  he  shall  be  named  executor  gen- 
erally ;  for  there  is  no  other  form  of  writ  or  count.     R.  5  Go.  31 .  a. 

If  an  action  be  against  several  executors,  and  only  one  appears,  or  is 
taken,  the  plaintiff  may  proceed  and  have  judgment  against  all.     R.  1  Sal. 

312. 

In  an  action  against  an  executor  for  a  mere  personal  thing,  as  executor, 
the  writ  shall  be  in  the  detinet  only.     1  Bui.  22.     Reg.  139.  b. 

So,  an  action  against  an  executor  for  rent  due,  part  in  the  life  of  the 
testator,  part  in  his  own  time,  may  be  in  the  detinet  only.     R.  Al.  76. 

So,  debt  for  rent  in  the  debet  and  detinet,  when  the  rent  is  more  than 
tbe  value  of  the  land,  is  bad  ;  for  if  this  appears  upon  the  plea  it  ought  to 
be  in  the  *«nc/ only.     R.Pol.  133.  .      .     ji 

But  if  the  duty  accrues  in  the  time  of  the  executor,  it  shall  be  in  the  debet 
and  detinet.     R.  5  Co.  31.     Cro.  El.  712. 

r*]But  judgment  was  reversed  (for  another  cause  as  it  seems.)  Vide 
Cro.  El.  712.  Dy.  81.  b.  in  marg.  2  Cro.  546.  4  Co.  31  b.  in  marg.  1  Bui, 
23.     R.  2  Cro.  238.     1  Bui.  22.     R.  2  Cro.  411.   549.     R.  Al.  34.     R. 

]  Mod.  185.     Pol.  129. 
In  such  action  the  executor  cannot  plead  that  he  waived  the  term.     R.  Cro.  Jac. 

549.     Poll.  125. 

Yet  it  may  be  in  the  detinet  only.     R.  Dy.  81.  b.  in  maiig.    R,  Ah  34. 

42.     Pol.  129.  ^^^^^- 
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So,  if  tho  action  be  against  an  executor,  on  a  judgment  de  bonis  propriis, 
it  shall  be  in  the  debet  and  detinet.  1  Rol.  603.  K  13.  |  Vide  Spotswood 
V.  Price,  3  Hen,  &  Munf.  123.  { 

So,  in  debt  against  an  executor,  upon  a  suggestion  of  a  devastavil*  R.  1 
Sand.  217.     1  Sid.  398.     R.   1  Lev.  147    256. 

Where  the  plaintiff  had  recovered  judgment  against  a  testator  in  his  life-time , 
and  afterwards  had  judgment  of  execution  against  the  executors  in  9cire  facias j 
upon  which  judgment  he  sued  the  executors  in  debt  in  the  detinet^  suggesting  a 
devasla/oit ;  held  that  the  executors  being  fixed  conclusively  with  assets  by  such 
latter  judgment,  the  issue  upon  non  deiinei  lay  upon  them  to  prove  the  due  adminis- 
tration of  such  assets  ;  otherwise  the  plaintiff  was  entitled  to  recover.     3  £ast,  2. 

A  declaration  against  an  executor,  suggesting  a  devastavit  brought  in  the  detinei 
only  is  cured  by  verdict.     Ibid. 

But  semble,  independent  of  the  verdict,  the  plaintiff  on  such  a  declaration  may 
take  judgment  de  bonis  ttstatoris.     Ibid. 

The  plaintiff  cannot  have  an  action  in  deiinei  for  part,  and  in  debet  and 
detinet  for  the  residue.     R.  3  Lev.  74. 

In  an  action  against  an  executor,  the  pluintiff  need  not  allege  assets,  (or 
it  shall  be  intended.     9  Co.  24.  a.  ' 

So,  if  it  be  agaihirt  an  executor  of  an  heir,  on  a  bond  of  his  ancestor.  R* 
Dy.  344.  b. 

In  debt  en  bond^  tho  plaintiff  must  aver,  that  it  is  not  paid  by  the  testator's  heirs, 
or  that  it  is  still  due.     Ld.  Raym.  1546. 

In  an  action  against  an  administrator,  on  promises  of  the' intestate,  an  insimul 
computassent  with  the  administrator,  as  Fuch,  of  money  due  from  the  intestate,  does 
not  make  him  personally  liable.     1  H.  £1.  102. 

An  executor  cannot  be  charged  as  such,  either  for  money  had  and  received  by 
him,  money  lent  to  him,  or  on  an  account  stated  of  money  due  from  him  as  such  ; 
those  charge?  making  him  personally  liable.     1  H,  Bl.  108. 

The  persona)  reprcisentative  of  a  tenant  may  be  charged  in  his  representative 
character  for  breaches  of  covenant  by  one  to  whom  the  premises  have  come  by 
assignment  since  the  death.     10  East,  •:il3. 

"^  If  the  indorser  of  a  promissory  note,  die  before  it  becomes  due,  in  an  action 
agamst  his  executor,  the  promise  to  pay  must  be  alleged  to  have  been  made  by  the 
executor,  if  by  his  testator,  it  will  be  fatal.     Stewart  t.  Eden,  2  Caines'  Rep.  121., 

In  order  to  saye  the  statute  of  limitations,  the  plaintiff  may  allege  a  promise  to 
bpive  been  made  by  the  executor.     Whitaker  r.  Whitaker,  6  Johns.  Rep.  112. 

A  count  on  a  promise  by  an  executor,  &c.  as  such,  may  be  joined  with  a  count 
on  a  promise  of  the  testator  ;  and  whether  the  promises  be  in  the  same,  or  dis- 
tinct counts,  is  imniatcriiil.     Caiter  v.  Phelps'  Admr.  S  Johns.  Rep.  343.  2d  edit. 

Upon  a  covenant  to  warrant  the  title  to  personal  property,  in  which  the  covenan- 
tor binds  his  heirs,  without  mentioning  his  executors,  an  action  will,  nevertheless^ 
lie  against  them.     Lee  v,  Cooke,  1  l^'ash.  306. 

So,  an  action  of  covenant  respecting  real  estate,  will  lie  against  executors,  tliough 
not  specially  bound.     Harrison  r.  Sampson,  2  Wash.  155. 

The  executor  of  an  executor  represents  the  testator ;  theiTfore,  an  action  may 
be  sustained  against  the  second  executor^  as  tlie  executor  of  the  tdslutor,  without 
noticing  the  first.     O'DriscolI  c.  Fishbume,  1  Nott  fie  M'Cord,  77.  y 

Qu.  Can  an  executof  be  sued  as  such  for  ^  legacy  liii\  by  the  testator?    Ibid, 
Dig.  Executor,  VII.  (a.  3.) 

(2  D  S.)  Pleas  to  an  action  by  an  executor. 

If  an  action  be  brought  by  an  executor,  the  defendant  may  plead  in  abate- 
ment that  (he  plaintiff  is  not  executor.     Vide  AbaJement,  (E  22.) 
Or,  another  executor  not  named.     Vide  Abatement,  (F  J3.) 
I  But,  it  seems,  that  the  plea  must  stale,  that   they  were  qualified,  and 
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took  upon  themselyes  the  burthen  of  execators.  Burrow  v.  Sellers,  1 
Hayw.  50K| 

So,  defendant  may  plead  in  bar,  that  she  had  the  goods  as  wife  pro  appa* 
raiu,  and  there  are  assels  ultra. 

That  A.  administered  before  probate,  and  gave  or  sold  the  goods  to  him. 
Dlib.  Carth.  104. 

I  The  absence  of  an  executor,  is  not  a  good  bar.  Griffith  v.  Frazier,  t 
Cranch,  9. 

Bat  executors  residing  abroad,  or  who  never  acted  in  (he  administration 
of  an  estate,  need  not,  necessarily,  be  made  parties  to  a  suit.  Clifton  v. 
Haig,  4  Des.  330.  ] 

[*](2  D  4.)  To  an  action  against  the  executor. — ^In  abatement. 

— ^Administrator  not  executor. 

So,  if  an  action  is  brought  against  an  executor,  he  may  plead  in  abatement 
that  he  is  administrator,  not  executor.  2  Vent.  178.   1  Sal.  296.   I  Leo.  69. 

If]  each  plea  he  must  shew  that  administration  was  well  granted  to  him. 

And  therefore,  if  the  archbishop  granted  it,  he  must  shew  in  what  dioceses 
the  intestate  had  bona  notabilia,  whereby  it  may  appear  that  it  was  in  his 
province.     R.  Lut.  30.     Semb.  2  Leo.  155.     Cro.  El.  (456.) 

But  this  is  no  plea  for  an  executor  of  his  own  wrong,  if  he  afterwards 
takes  administration.     R.  Cro.  El.  102. 

So,  he  shall  shew  in  what  diocese  the  intestate  died.  Lut.  30.  Semb. 
PI.  Com.  277.  a. 

And  at  what  time  administration  was  committed.     R.  2  Vent.  180. 

And  that  he  had  bona  rwlabilia  to  such  value  ;  for  to  say  that  he  had  ge« 
nerally,  is  not  sufficient.     R.  8  Co.  1 35.  a. 

So,  he  shall  show  that  the  archbishop  had  authority  to  grant,  for  that 
there  were  bona  nolabilia,  &c.     2  Leo.  1 55. 

Or,  that  the  bishop  had  good  authority.     Cro.  El.  791. 

But  the  defendant  need  not  traverse  >absqe  hoc  that  he  administered  as 
executor,  for  this  is  more  proper  from  the  other  side.  Semb.  Hob.  49. 
Lut.  30.  R.  inter  Bower  and  Cook  in  B.  R.  M.  7  W.  3.  5  Mod.  145.  I 
Sai.  297.  R.  cont.  Lut.  890.  Semb.  cont.  Yel.  115.  2  Vent.  180. 
Cont.  7  H.  6.  1 3.     R.  1  Sal.  298. 

R.  ace.  3  T.  242.  though  Lutw,  and  Yent.  were  cited.     Ld.  R.  63. 

And  the  court  said  it  was  the  better  way  of  pleading,  to  omit  the  traverse.  3 
T.  243. 

Such  a  traverse  vitiates  the  plea.     D.  Ld.  R.  64. 

Bat  the  plaintiff  may  reply,  that  he  intermeddled  before  administration  granted, 
R.    IT.  21. 

And  the  traverse  of  his  being  administrator  will  not  vitiate  such  a  replication.  Ri 
1  T.  21. 

In  an  action  against  a  man  as  executor,  he  pleaded  that  the  deceased  made  his 
wHl,  and  J.  S.  executor,  and  that  administration  was  granted  to  him  with  the  will 
annexed  before  the  suit  commenced,  so  that  he  was  administrator  not  executor  ; 
the  plaintiff  replied,  that  he  intermeddled  before  administration  granted  and  traversed,^ 
thai  he  was  administrator,  and  upon  a  special  demurrer  upon  account  of  the  traverse, 
the  traverse  seemed  to  be  given  up,  but  the  court  notwithstanding  gave  judgment 
ibr  the  plaintiff,  i  T.  21.  P.  C.  Note,  It  is  not  very  clear  whe&er  the  court  did 
Dcyt  give  judgment  on  account  of  the  insufiiciency  of  die  plea,  because  it  did  not 
traverse  the  intermeddling. 

Nor,  that  A.  made  him  executor.  Senib.  cont.  Yel.  115.  R.  ace.  5 
Mod.  145. 

[*304] 
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Otherwise,  if  he  is  sued  as  administrator,  and  pleads  that  he  is  executor 
to  A.  and  not  administrator,  he  must  traverse  absque  hoc  quod  A.  obiii  ui- 
testat.  9  H.  6,  7.  7  Ed.  4.  13.  3  H.  7.  14.  4  H.  7.  1 3.  a.  R.  per  tot. 
Cur.  Yel.  115.  Dub.  Dy.  202.  a.  Semb.  Dj.  236.  b.  5  Mod.  145. 

[*]And  in  such  plea  he  need  not  produce  the  letters  of  administratioD. 
R.  upon  a  special  demurrer.    Lut.  16.    Vide  ante,  (O  17.) 

(8  D  5.)  Administration  to  a  stranger,  and  not  to  him. 

So,  the  defendant  may  plead  that  administration  was  committed  to  a  stran- 
ger, and  not  to  him. 

(2  D  6.)  Another  executor  not  named. 

So,  he  may  plead  another  executor  not  named.  [But  it  must  be  added 
that  the  other  has  administered.  1  Lev.  161.  3  T.  R.  560.]  Vide  Abate- 
ment, (F  10.) 

Or  that  the  plaintiffis  a  co-executor  with  him.     3  T.R.  557. 

But  the  plaintiff  may  reply  that  he  never  proved  the  will,  or  took  upon  himself  th# 
execution,  or  accepted  the  appointment,  or  administered  as  executor,  and  such  re- 
plication will  be  good.     R.  3  T.  R.  557. 

But  he  cannot  plead  another  action  against  bimseif  as  heir.     R.  3  Lev* 

304. 

So,  to  an  action  brought  agaiAst  him  as  administiator  geretally,  where  he  is  ad- 
ministrator durante  minori  atatey  he  may  plead  that  in  alratement,  but  he  must  aver 
that  he  continues  administrator  durante,  &c.     1  Ld.  Raym.  265. 

(2  D  7.)  In  bar.    JV>  ungues  executor^  ^c. 

So,  to  an  action  against  an  executor  he  may  plead  in  bar,  ne  unques  execu^ 
tor.    CI.  Ass.  74.     Win.  Ent.  341. 

That  he  renounced,  and  nulla  botui  devenerunt  ad  manus* 

But  an  executor,  who  proves  the  will,  though  he  does  not  otherwise  ad- 
minister, cannot  plead  tie  unqves  executor.     27  H.  8.  1 1.  a. 

{  So,  after  a  plea  of  plene  administravit,  the  defendant  cannot  withdraw 
his  plea,  and  plead  ne  unques  executor ;  especially,  when  the  cause  is  set 
down  fortriaK     State  t?.  Boone,  1  Har.  &  Johns.  134.  | 

So,  if  there  are  two  executors,  and  the  one  proves  it  in  the  name  of  both 

Sainst  the  will  of  the  other;  yet  he  cannot  plead  ne  ^nqut8  executor,  nor 
ministered  as  executor.     R.  cont.  S7  H.  1 1.  a. 

So,  an  executor  shall  not  plead  that  his  testator  was  outlawed.  R.  Hut, 
53. 

If  a  man  is  administrator,  he  cannot  safely  plead  ne  unques  executor,  thougk 
it  was  antiently  done.     5  Mod.  145.     R.  1   Sal.  296. 

If  another  be  administrator,  durante  minori  atale  of  an  executor  to  whom 
the  defendant  has  accounted,  he  cannot  plead  that  fact,  with  a  traverse  that 
he  never  adfninistered  alio  modo ;  for  the  plea  does  not  admit  him  ever 
chargeable  as  executor.    R.  Skv.  121. 

To  a  plea  of  ne  unquen  executor,  the  plaintiff  roay  reply  that  the  defend- 
ant has  administered.     Win.  Ent.  341.  * 
\  Executors  cannot  plead  judgments  rendered  against  them  since  the  last 

rn'lJlTro  o  C^""^*^^"  '•   Howard,  2  Hayw.  335.     Vide  Liltlejohn  v. 
underhill,  2  Car.  Law  R^p.  579.  }  •* 

(2D  8.)  JVbit  e^t factum,  non  assumpsit. 

hiiw^'nu  J!^''''*''*'  """^  P'?^  *•*  ^""^  ^^^  »«"»«  »>*r  that  his  testator  might 
have  pleaded ;  as,  non  est  factum  testator^  non  assumpsit  testatoi^Tc.     * 
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And  if  be  says  non  est  factum  situm^  it  is  good  \  for  suum  refers  to  the  tes« 
tator.    R.  after  verdict.     Latch,  125. 

So,  non  assumpsit  generally  is  good  ;  for  it  shall  be  referred  to  the  testa- 
tor.    R*  T  Lev.  1 84.     1  Sid.  292. 

[*]Aa  executor  having  pleaded  turn  awnmpn/y  and  a  specialty  which  covered 
die  assets,  shall  be  permitted  to  withdraw  the  first  plea,  on  payment  of  such  costs 
only  as  were  occasioned  by  that  pl^.     2  BL  1275. 

To  debt  against  an  executor  suggesting  a  devastavit.f  not  guilty  may  be  pleaded 
as  weU  as  m<  debet.     1  T.  R.  462. 

(2  D  9.)  Flene  adnUnistravit  [and  outstanding  day.] 

So.  an  executor  may  plead  in  bar,  plene  administravit.  2  Sand.  320.  Bro. 
V.  M.215. 

Wherever  an  executor  is  sued  as  such,  so  that  no  judgment  could  be  given  against 
him  for  the  cause  of  action  in  that  isuit,  except  de  bonis  testatoriSf  he  may  pload 
plene  admtnufraot/.     Semb.  3  F.  150. 

Jilthou^  the  action  might  have  been  so  framed  as  to  have  entitled  the  plainUffto 
iudgnaeat  for  the  cause  of  it  de  bonis  propriis.     Semb.  3  F.  150. 

Therefore  in  an  action  against  an  executor  in  the  deiinet  for  rent  accrued  in  his 
own  time,  be  may  plead  plene  administrami.     Ibid. 

But  in  an  action  upon  a  judgment  he  must  shew  how  he  has  administered, 
otherwise  the  plea  will  be  bad  upon  a  special  demamer.     R.  Ld.  R.  3. 

Though  it  will  be  unobjectionable  on  a  geneml  one.     Vide  Ld.  R.  4. 

An  executor  cannot  give  evidence  of  the  payment  of  legacies  upon  the  plea  of 
plene  udsmmsiramt.     12  Yin.  185.  pi.  1. 

•{  On  a  plea  of  pUne  admiwistravity  the  onus  probandi  lie^  on  the  defendant. 
Piatt  9.  Robins,  1  Johns.  Cas.  276.     Brown  v.  Lane,  2  Hayw.  159.  ^ 

In  an  action  for  a  debt  of  higher  nature  than  simple  contract,  a  plea  of  plene 
aismnistramt  must  shew  that  the  defendant  had  fully  administered  before  the  plain* 
tiff  commenced  his  action.     R.  Ld.  R.  708. 

A  plea  to  an  action  by  bill,  that  afler  the  commencement  of  the  plaintiff's  ac- 
tion, J.  S.  exhibited  a  bill  and  recovered  judgment  against  defendant  as  executor, 
and  that  before  die  exhibiting  of  the  said  bUl  of  the  said  J.  S.  the  defendant  had 
'Sfly  administered,  does  not.     Ld.  R.  70R  P.  C. 

And  that,  in  whatever  manner  he  dischargeth  himself  of  the  estate  that  was  the 
iestatoi^B*    Semb.  1  Mod.  174.     Atkins,  cent. 

As,  where  a  special  verdict  found  that  the  defendant  being  executor,  durante, 
&c.  had  paid  such  and  such  debts  and  legacies,  and  had  delivered  over  totwn  residu*^ 
mn  status  personalis  of  the  testator  to  the  infant  executor  when  he  came  of  age. 
Id.  Ibid. 

Under  a  plea  of  plene  <idminislramt  to  debt  on  a  judgment  which  is  not  docket- 
ted,  payment  of  bond  (and  simple  contract)  debts,  exhausting  all  the  assets,  may 
be  given  in  evidence.     6  T.  R.  384. 

A  plea  of  plene  admimstraint  by  an  executor  of  an  executor,  ipust  go  as  well  to 
tiie  administration  by  his  inomediate  testator  as  by  himself,  or  must  shew  that  he  has 
BO  assets  of  his  immediate  testator.     10  East,  315. 

A  marriage  covenant  with  a  trustee  for  securing  provision  for  the  wife,  may  be 
given  in  evidence  by  her  under  pletu  adiiUnistramtf  when  sued  as  executrix  ;  and 
she  may  retain  out  of  the  personal  assets,  so  much  as  is  equal  to  the  damages  she 
has  sustained  by  the  breach  of  such  covenant     2  Blk.  965. 

But  this  is  no  plea,  if  he  is  sued  in  the  debet  and  delinetm  R.  1  Sid*  334» 
1  Mod.  185. 

Otherwise,  if  sued  as  exector,  though  chargeable  otherwise.  Dub.  1 
Sal.  317. 

Or,  a  special  plene  administravH,  viz.  a  judgment,  statute,  specially,   or 
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retainer,  and  no  assets  uUra.     1  Sand.  339.  333.     2  Sand.  49.     Co.   Enf. 
146.  a. 

A  judgment  on  a  simple  contract.  R.  I.Sid.  333.  R.  3  Mod.  11 5. 
1  Lev.  200.     R.Vau.  94. 

So,  a  judgment  against  one  only,  where  there  are  several  executors* 
[♦JSemb.  Cro.  El.  (471.)  R.  1  Sid.  404.  Cont.  Cro.  El.  41.  but  there 
the  judgment  wtks  pendente  lite.  • 

So,  a  judgment  against  himself  as  administrator  ;  for  be  need  not  plead 
in  abatement,  if  it  was  a  just  debt.  R.  1  Lev.  261.  R.  Cro.  El.  646.  R. 
1  Sid.  404.     Ace.  Co.  Ent.  149.  a. 

So,  a  specialty  before  the  day  of  payment.  R.  3  Lev.  67.  Cro.  Car. 
363. 

So,  a  judgment  confessed  by  him  to  a  creditor  upon  a  suit,  after  the  pres- 
ent action  commenced.  R.  1  Sid.  21.  Vau.  95.  R.  1  Sal.  310.  1  Lev. 
201.     [Com.  87.] 

But  if  tea  tctre  jaeias  against  him  on  a  judgment  against  the  testator,  he  plead 
fiena  admunUiravii  generally,  without  showing  how,  it  will  be  ill  on  special  demur- 
rer.    Ld.  Raym.  3,  4. 

So,  where  the  defendant  bound  himself  as  administrator  to  abide  by  an  award  to  be 
nade  touching  matteiB  in  dispute  between  his  intestate  and  another,  and  the  aibitia- 
tors,  awarded  that  he  as  administrator  should  pay,  &.c.  he  cannot  plead  plene  admins 
Mrani  to  debt  on  the  bond  ;  for  by  submitting  to  the  award  he  has  admitted  assets. 
1  T.  R.  691. 

He  may  (dead  judgments  without  setting  forth  the  consideration  of  them.  Str. 
407. 

An  tfroneooa  judgment  is  a  good  bar,  if  not  fraudulent.     Ibid.     Per  Eyre,  J. 

If  an  executor  does  not  plead  a  judgment  against  his  testator,  to  the  action,  he 
diall  not  afterwards  plead  it  to  the  scire  facias.     Str.  732. 

But  an  executor  dt  son  tort  shall  not  plead  payment  of  dehts,  though  he 
may  give  it  in  evidence  upon  plene  administrtivit.     Per  Holt.  Carth.  104. 

Such  an  executor  cannot  discharge  himself  from  an  action  brought  by  a  creditor, 
by  delivering  over  the  efiects  to  the  rightful  executor  after  the  action  is  brought  3 
T.  It  587. 

If  an  executor  has  a  term  for  years  of  less  value  than  the  rent,  and  he  is 
sued  for  the  rent  in  the  debet  and  detinet,  he  may  plead  that  he  has  no  assets, 
«nd  the  land  is  of  less  value,  and  pray  judgment  if  he  shall  be  charged,  ex- 
centing  the  detinet.     1  Sal.  297.  31.7. 

If  an  executor  pleads ^/erie  aJminis/rart/,  the  plaintiff  may  pray  execution 
of  assets  cum  acctderint.  2  Sand.  216.  Cont.  Cro.  Car.  373.  Ace. 
SCo.  134.  a.  Hob.  199.  R.  1  Sid.  448.  1  Vent.  94.  1  Lev.  286.  1 
Sal.  312. 

'f  ^f  pleads  plene  administravit  prater^  so  mucii,  which  exceeds  the  de- 
mand in  the  declaration,  the  plaintiffshall  take  judgment  by  confession.  R. 
X  el*  1 3o. 

To  m  ple««f  pIcMt  admimsinmt  pratery  the  plaintiff  may  pray  judgment  of  the 
atun  admitted  by  the  plea,  and  reply  assets  uUra,     3  Wils.  52. 

Or,  reply  assets  or  assets  u/i/a,  &c.  Co.  Ent.  148.  b.  Vide  Ent.  176* 
I  Nind.  334. 

And  he  most  allege  the  venue,  where  the  assets  are.     R.  3  Lev.  311. 
^<K  the  pUintiflT  may  reply  that  the  statute,  &c.  is  burnt.     Per  three  J. 
^»u.  cont.     I  Mod.  186. 

I J -^t\l^  ^»«  performance  of  covenants  which  are  not  broken.     Co.  Ent. 
Ml.   KN^     \\,„^  Kot,  307. 

L»Si*7n  •So^^^  '^^^  ^'  obtained  or  continued  by  fraud.  L*}Cont. 
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Crol  EL  (462.)  Ace.  Lut.  662.  Cont.  Mo.  705.  ir  it  be  not  traversed. 
R.  Jo.  92,     R.  3  Co.  132.  b. 

If  an  executor,  or  heir,  plead  to  an  action,  on  a  bond  or  simple  contract,  an  out- 
standing judgment ;  t^ie  plaintifT  may  reply,  that  it  was  not  doggcted  and  entered 
pursuant  to  the  statute.     1  B.  &  P.  307. 

That  the  statute  was  extended,  and  a  liberate  sued  and  accepted.  R,  3 
Lev.  269. 

And  he  may,  by  replication,  answer  to  one  only,  or  to  every  judgment 
pleaded.     R.  1  Lev.  281.     R.  I   Sand.  337.     2  Sand*^  50.     R.  4  Mod.  64. 

1  Sal.  310.     [1  Ld.  Riiym.  263.] 

But  where  the  defendant  as  administrator  pleaded  six  judgments  against  him  ti/- 
ira  qua  he  had  not  assets,  and  the  plaintiff  replied  that  four  were  obtained  by  fraud, 
and  that  there  were  assets  beyond  the  other  twO;  and  concluded  to  the  country,  this 
was  held  ill  on  special  demurrer ;  for  by  pleading  six  judgments  he  confessed  as- 
sets  over  fiye,  and4he  plaintiff  by  replying  assets  beyond  two,  tendered  an  issue, 
'which  would  be  against  the  defendant  by  his  own  confession ;  but  if  plaintiff 
had  concluded  by  a  verification,  it  would  only  have  been  surplusage.  1  Ld.  Rayra. 
263. 

Or,  say  that  only  so  much  is  due  on  all  the  judgments,  and  he  has  assets  w/- 
tra*  R.  3  Lev.  317.  Semb.  per  C.  B.  M.  9  Ai).  cent.  3  Lev.  368.  for  the 
whole  is  due  for  which  the  judgment  or  penally  was. 

Or,  that  he  paid  so  much  on  one  judgment,  and  so  much  on  the  other,  and 
the  judgments  are  continued  by  fraud,  though  he  speaks  of  ihem  jointly.     R. 

2  Mod.  36. 

Yet,  a  rejoinder  that  the  judgments  are  not  continued  by  fraud,  is  bad  ; 
for  it  ought  to  say,  that  they  or  any  of  them,  &c.  R.  Cart.  221.  R.  5 
Mod.  64. 

So,  the  defendant  in  his  rejoinder  must  not  traverse  the  inducement,  but 
the  fraud.     R.  Jon.  92. 

That  he  brought  another  action  which  abated,  and  he  sues  now  by  jour- 
neys accomptSy  and  that  the  defendant  had  assets  at  the  time  of  ihe  first  orig- 
inal sued.     R.  2  Rol.  1 87. 

To  which  the  defendant  ought  to  rejoin  no  assets  at  the  day  of  the  first 
original,  and  cannot  say  ei  jfrosdicf.  D.  similiter.     R.  2  Rol.  186. 

If  the  plaintiff  replies  that  the  judgment  was  by  fraud,  he  may  rely 
upon  (he  fraud  generally,  or  traverse  the  special  matter.     R.  2  Sand.  50. 

A  judgment,  confessed  by  an  executor,  for  more  than  what  is  due,  is  not  can- 
elusive  of  fraud.  He  may  therefore  shew,  that  the  entering  up  for  more  than  the 
sam  due  was  through  mistake,  and  was  made  known  to  the  plaintiff  before  action 
brought.     5  T.  R.  80. 

'miere  in  a  plea  by  an  executor  of  a  former  judgment  recovered,  a  less  sum  by 
mistake  is  stated  than  the  judgment  was  really  for,  if  it  clearly  appear  that  a  greater 
sum  was  recovered,  the  court  will  permit  the  defendant  to  amend  the  record,  by 
inserting  the  real  sum  in  the  plea,  though  the  application  for  such  amendment  be 
not  made  till  three  years  afler  the  record  has  been  made  up ;  and  they  will  in  such 
case  allow  the  plaintiff  to  reply  perfraudem,     1  H.  Bl.  238. 

And  the  defendant  in  his  rejoinder  must  traverse  the  fraud.     Ld.  Raym.  678. 

[*]So,  ftje  plaintilf  may  say,  that  the  judgment  was  given  after  the  testa- 
tor'^ death,  and  continued  by  fraud  *,  for  such  judgment  is  void.  R.  2  Mod. 
303. 

So,  the  plaintiff  may  conclude  hi:s  replication  et  sic  per  fraxulcm^  or  rely  on 
the  special  fact,  which  is  fraud.     R.  Lut.  1637.  ' 

In  what  orderdebts  are  to  be  paid,  vide  Administration,  (C  2,) 
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If  the  plea  otpUnt  administravit  is,  that  the  defendant  nulla  habet  bona, 

'o^thTp/i!.^'3^*i«u/«.,•^  omitting  ci  guod  nulla  kabei,   *c.     R;  3 

^Or^L/a  habet  bona  nee  habuU,  die  impelralionU  6.'//«,  without  wying 
ttee  unauam  postea,  it  is  bad.     R.  on  demurrer.     2  Cro.  132.  ,    ,.     . 

So,  ««»«*«»««  ^«  cxmtionis  bm<z,   for  he  should  say  die  impelrahoms. 

^No^^ha^lH;  he  aided  by  a  verdict,  except  where  it  is  e^epressly  found 
that  he  had  no  assets  before  plea.     2  Cro.  132.  .      r    -^ 

So  if  he  plead*  a  judgment  against  the  intestate  upon  »^*^*r^/«^'^? 
agSnst  hi^df,  on  the  at.  8  &  9  W.  3.  1 1.  it  will  be  bad  ;  for  the  judgnjent 
Stal^iDst  the  executor  o^  a"d  «^  '^  '""^^  *^*^ 

pleaded.     R.  1  Sal.  42.  .  .    „^,  . 

^  Bui  nulla  habet  bona,  qwB  fnenmi  (estatorts  tempore  ^or^^issua.  "  g^«»  ^ 
for  it  shall  not  be  intended  that  goods  are  come  to  him,  ^*^'^'l,  ^^'^.jf  ^^^^^ 
had  not  at  his  death,  and  if  it  be  so,  it  shall  be  shewn  on  the  other  side.     R. 

^  ^And  Ihat  he  had  no  goods  when  he  first  had  notice  of  the  plaintiff's  suit, 

is  sufficient.     Pr.  Com.  279.  a.     Sho.  184.  i.^*  ^^„t    ^na 

If  the  defendant  pleads  a  judgment,  he  must  shew   m  what  court,  ana 

when  obtained.     R.  1  Mod.  &G.  .      .,ii_    i.  j     .,  « «-.« 

If  several  judgments,  btA  one  is  not  well  pleaded,  it  will  be  bad  on  a  gen- 
eral demurrer.     1  Mod.  50.  ,      j  r    li.    u^  ^A».Um 
If  an  executor  or  administrator  suffers  judgment  by  default,  he  admits 

assets.     Mod.  Ca.  306.     R.  1  Sal.  3>0.  [Com.  87.] 

So,  if  he  does  not  plead  jo/«ne  administravit.     R.   1  Sal.  310.  ^ 

If  to  an  action  on  bond,  he  plead  payment,  omittinjg  to  plead  pleti^  admntstrami^ 
and  a  verdict  be  given  against  him  on  such  plea  it  operates  as  an  p^n^^^JJJ'*^ 
assets,  in  an  action  founded  on  that  judgment  suggesting  a  demstavtU     3  1..  »• 

Though  the  judgment  be  against  him  pendente  lite;  for  be  should  have 
pleaded  it.     R.   1  Sal.  310.     [Com.  87.]  c   i    qi^ 

If  he  pleads  twenty  judgments,  he  admits  assets  for  all.     R.   1  oal.  31^ 

If  he  pleads  a  judgment  for  1700/.  for  principal  and  interest,  and  that  he 
has  only  40/.,  if  the  judgment  as  to  interest  be  bad,  the  plaintiff  shall  have 
judgment ;  for  assets  shall  be  intended  for  the  residue,  it  not  being  express- 
ly averred  to  the  contrary.     R.  2  Lev.  40. 

So,  if  the  defendant  pleads  no  assets  ultra,  &c.  it  is  not  well  to  say,  that 
he  has  no  assets  prater  bona  qua  non  attingunt,  or  non  sufficient  ad  satis/act" 
endvm  the  judgment,  statutes,  &e.  pleaded  ;  for  no  issue  can  be  joined  upon 
such  uncertainty. 

Or,  that  he  has  no  assets  ultra  what  will  satisfy.  Per  Vau.  104.  R.  1 
Sid.  210. 

[*]So,  if  he  says  tliat  nulla  habet  bona  prater  bona  ad  vahntiam,  and  after 
says  nulla  alia  bona  habet  prater  bona  qua  non  svfficiunt  ;  for  this  is  repug- 
nant.    R.  9  Co.  109.  b. 


)3.     R.  9  Co.  109.  b. 

But  then,  if  the  plaintiff  replies  that  one  of  the  judgments  was  satisfied^ 
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and  the  defendant  demurs,  it  will  be  against  the  defendant,  for  bis  plea  is 
fclsified.     Per  Vao.  103.     9  Co.  109.  b. 

So,  no  assets  prnttr  bona  ad  valentiam  dtnar.  solut.  ad  satisfaciendum  the 
jadgments,  &c.  is  good,  though  one  of  the  judgments  be  discharged.  Per 
Vaa.  704. 

And  no  assets  praler  bona  non  allingen.  ad  5/.  when  the  judgment  WAf 
for  100/.,  IS  good  on  a  general  demurrer.     Per  two  J.  Hob.  1 33. 

And  prater  bona  qua  non  attinguntj  or  non  sufficiunt^  &c.  is  form  onlf* 
R.  1  Lev.  1 32. 

If  he  plead  pletie  adminisira^it  prater  a  certain  sum,  an4  .afterwards  to  anothtf 
aetioQ  brought  in  the  same  tema,  plene  admnistravii  prater  the  same  sum,  and  ai 
to  that  sum,  state  that  he  h^d  confessed  it  in  anojther  action,  t^iis  is  a  good  bar. 
Doug.  452. 

In  plene  administravU^  if  the  defendant  a  lieges  a  judgment,  he  need  not 
shew  that  it  was  for  a  just  debt.  Per  two  J.  Dod.  cont.  2  Cjo.  626.  R. 
1  Lev.  300.  Qu.  if  it  is  not  misprinted.  1  Sid.  333.  Lut.  662.  R.  on  a 
speciai  demurrer.     Carth.  8. 

So,  if  he  alleges  a  statute  acknowledged,  he  need  not  shew  that  it  was 
pro  vera  etjusto  debito  ^  for  it  may  be  for  performance  of  covenants.  R.  ft 
Cro.  835.     R.  cont.  on  demurrer.     2  Cr<^  10?. 

in  ab  action  of  debt  on  bond  against  an  administrator,  ihe  defendant  pleaded  a 
bond  debt  du«  to  himself  and  a  retainer,  and  it  was  holden  unnecessary  to  aver  ij^i 
9uch  plea  that  the  b^lid  was  given  for  a  just  and  true  debt.     6  T.  R.  550. 

So,  if  he  alleges  a  debt  due  to  the  king.     R.  cont.  2  Cro.  182. 

Soy  in  plene  administravit,  the  defendant  need  not  allege  that  his  testator 
per  scrtptum  obligate  concessit  ;  for  it  is  not  traversable  :  and  no  one  shall 
plead  non  est  factum  but  the  party  himself,  h.is  heir,  executor,  or  adminis- 
trator.    R.  Lut.  662« 

If  he  pleads  several  judgments,  he  may  conclude  each  with  an  averment, 
or  it  maybe  more  properly  at  the  conclusion  of  the  whole.     1  Sal.  31 2. 

But  if  the  defendant  pleads  several  judgments,  and  no  assets  ultra^  if  any 
judgment  be  defective,  the  plaintiff  shall  have  judgment ;  as,  if  one  of  the 
judgments  was  against  the  testator  and  others,  and  it  docs  not  appear  that 
the  testator  survived,  so  that  he  might  be  chargeable.  R.  2  Sand.  50«  R^ 
1  Sal.  312. 

If  one  of  the  judgments  was  in  an  inferior  court  which  does  not  appear  to 
have  jurisdiction.     R.  8  Co.  133.  a.     R.  3  Lcv^  141^ 

If  to  debt  on  bond  defendant  plead,  thsd  creditcHr  by  simple  contract  had  obtained 
jodgment  against  him  in  the  sheriff's  court,  h)  debt  as  upon  concessit  solvere^  accord- 
ing to  the  custom  of  London  ;  be  must  add,  that  administrator  is  bound  to  pay  it, 
as  if  due  on  obligation  ;  and  he  must  shew  that  the  contract  was  made  witlun  tb^ 
city,  or  it  will  be  bad.     Andr.  340. 

[*]  A  plea  of  judgment  recovered  on  a  simple  contract  pleaded  to  debt  on  bondp 
must  aver  that  such  recovery  \vas  had  before  notice  of  the  bond  debt.  1  T.  II. 
690. 

If  a  recognizance  was  by  the  testator  and  another,  and  it  is  not  averred 
that  the  other  wqs  not  paid.     R.  9  Co.  110.  b. 

If  one  of  the  judgments  be  found  fraudulent;  for  though  he  pleads  that 
be  has  only  5/.  ultra  all  the  judgments,  this  is  only  form,  and  not  traversable. 
R.  1  Sal.  312.     R.  1  Brownl.   49. 

If  one  of  the  judgments  was  in  debt,  where  it  ought  to  be  in  assumpsit* 
R.  I  Vent.  198. 

And  the  fairest  way  is  to  plead  the  judgment^  and  sh^w  how  much  is  due 
thereon.     R,  1  Sal.  312. 
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Where  q  bond  is  forfeited  in  the  life-time  of  testator,  the  penalty  is  the  legal  debt, 
and  on  issue  what  is  due  must  cover  so  much  assets  ;  but  on  a  bond  where  the 
day  of  payment  is  not  come,  the  assets  are  covered  only  for  the  sum  in  the  condi* 
tion.     Str.  1028.     B.  R.  H.  219.     5  T.  R.  309. 

An  executor  may  plead  as  an  outstanding  debt  the  penalty  of  a  bond  of  indemnity 
given  by  the  testator  to  the  obligee,  who  is  surety  for  him  in  another  bond,  both  of 
which  were  forfeited  in  his  life-time,  and  still  unpaid,  though  the  surety  has  nof  yet 
been  damnified.  And  an  averment  that  the  bond  was  forfeited  in  the  testator's  life-* 
time,  not  showing  how,  is  sufficient.     5  T.  R.  307. 

To  a  special  plate  administravii^  if  the  plaintiff  replies  that  the  judg- 
ment was  obtained,  or  continued,  by  fraud,  it  is  sufficient  to  allege  general- 
ly that  it  was  by  covin,  without  shewing  the  special  matter.     9  Co.   210*  a. 
So,  it  is  sufficient  to  say,  it  was  by  covin  of  the  executor  or  administrator 
only.     R.  9  Co.  11 0. 

So,  it  is  sufficient  to  say  that  the  recognizance,  &rc.  was  for  payment  of  a 
less  sum,  or  for  performance  of  covenants  generally,  and  that  the  sum  is 
paid  in  satisfaction,  or  no  covenant  broken,  without  mentioning  (he  time  or 
manner*     R.  9  Co.  1 1 0.  a. 

And  payment  in  satisfaction  is  sufficient,  without  saying  that  the  conusec 
was  ready  to  acknowledge  satisfaction.     R.  9  Co.  110.  a. 

And  acceptance  in  satisfaction  is  a  sufficient  ground  to  say  that  the  rj^cog- 
nizance  is  continued  by  covin.     9  Co.  1)0.  a. 

If  the  defendant  pleads  several  judgments,  the  plaintiff  may  reply  to  each 
severally,*or  to  all,  or  part,  or  one,  at  his  election.  R.  1  Sal.  ^98.  R. 
Sho.  289.     Skin.  299. 

If  he  replies  to  part,  continued  by  fraud,  he  cannot  reply  to  the  others,  as- 
sets W^ra;  for  this  is  admitted.     R.  1  Sal.  298. 

If  an  executor  pleads  bonds  and  judgments,  and  no  assets  ttUra  the  judgments, 
and  the  plaintiff  replies  that  the  bonds  were  fraudulent,  and  that  the  defendant  had  as- 
sets ultra  the  judgments,  and  the  first  issue  is  found  for  the  defendant,  the  plain- 
tiffcannot  have  judgment  though  the  assets  are  found  to  be  ultra  the  judg;meDts 
pleaded.     Com.  206. 

If  the  plaintiff  replies,  obtained  or  continued  by  covin,  the  defendant  may 
traverse  or  Join  issue  thereon.     9  Co.  1  iO,  a. 

If  an  executor  pleads/?/e77«  administravit,  and,  after  issue  rr/iWfl  vcrijicati- 
one  confesses*  judgn^ent,  this  is  a  confession  of  the  debt,  but  not  of  assets.  R. 
I  Rol.  929.  1.  ^5.    Hob.    178. 

If  the  plaintitf  replies  afler  judgment  pleaded,  that  he  prays  [♦]execution 
cum  assets  acciderint,  assets  afterwards  shall  be  in  the  first  place  applied  to 
the  judgments.     R.  1  Sal.  312. 

If  the  plaintiff  on  a  plcne  adminisinnii  does  not  pray  execution,  when 
assets  shall  happen,  but  joins  issue  that  there  are  assets,  and  it  is  found  against 
him,  the  judgments  shall  be,  quod  qnerem  nil  capiat.  1  Rol.  929.  1.  SO.  Cro. 
Car.  373.     Hob.  199.  • 

If  assets  are  found,  though  to  a  small  value,  there  shall  be  judgment 
for  the  whole  debt.  1  Rol.  929.  I.  15.  but  the  execution  shall  be  only  for 
the  assets  found.  R.  ace.  Cro.  El.  318.  but  the  clerks  say,  that  the  prece- 
dents are  otherwise.  Vide  Precedents  otherwise,  Town.  Jud.  €8.  R. 
ace.  Cro.  Car.  167.  373.  R.  8  Co.  134.  Dub.  Wo.  246.  Cro.  El. 
692. 

But  now,  dn  a  pica  of  plene  adminisiravit^  the  executor  shall  be  liable  only  to 
the  amount  of  the  assets  in  his  hands.     3  T.  R.  6S8. 

If  there  are  two  executors,  and  one  is  outlawed,  and  the  other  pleads 
pUne  adminislravit,  there  shall  be  judgment  against  both  for  the  debt,  but 
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for  damages  and  costs  against  him  only  who  pleads.  R.  1  Rol.  928.  K  47/ 
930. 1.  5. 

So,  if  both  plead,  and  it  is  found  that  one  has,  and  the  other  has  not 
assets,  there  shall  be  judgment  against  both.     R.  1  Rol.  929,  L  30. 

Otherwise,  if  they  plead  severally  by  several  attornies;  for  then  he,  who 
has  not  assets,  shall  be  quit.     R.  1  Rol.  929.  I.  50. 

If  plaintiff  can  only  have  judgment  de  bonis  ieslatoris  ^  plene  admmistravii  is  a 
good  plea  in  covenant,  though  the  breach  assigned  is  for  non-payment  of  rent  in- 
cuired  in  their  own  time.     1  Wils.  4. 

If  executor  or  administrator  suffers  judgment  by  default  or  confession,  and  an  ac- 
tion is  brought  on  that  judgment,  suggesting  devastavit^  he  cannot  plead  plene  ad' 
ministraiHt ;  and  so  if  he  dies,  and  the  action  is  against  his  executor  or  administra-> 
tor.     1  Wik.  25a 

Afler  rule  to  plead  issuably,  he  may  plead  judgment  confessed  on  bond  since  rule. 
Barnes,  330. 

But  ailer  snch  rule  the  court  will  grant  further  time,  that  another  judgment  may  be 
perfected,  that  he  may  plead  it.     Barnes,  333. 

A  retainer  may  be  either  pleaded  or  given  in  evidence  under  plene  adinimatraoii^ 
3  Burr.  1380. 

A  plea  of  retainer  by  an  executor  or  administrator,  need  not  aver  that  the  debt  is  a 
just  one,  since  that  is  presumed.     6  T.  R.  550. 

(2  D  10.)  In  an  action  by  an  administrator. 

In  an  action  by  administrator,  he  ought  to  be  named  administrator. 

Administrator  shall  bring  an  action  on  an  assignment  of  bail-bond  given  to  him  aa 
administrator,  and  not  in  his  own  name.     Fort.  370. 

Ifadministration  be  granted  to  him  upon  refusal  of  the  executor,  who  died 
intestate,  it  may  be  omitted.     Reg.  (41.  a. 

Yet,  if  it  is  not  omitted,  it  is  not  bad.     Dub.  Dy.  236.  h. 

If  there  are  several  administrators,  all  must  be  joined.     Reg.  14^.  a. 

So,  he  must  shew  by  whom  administration  was  granted.  2  Cro.  89.  R.  1 
Sal.  38. 

And  it  will  not  be  aided  on  a  general  demurrer.     R.  1  Sal.  38. 

And,  if  it  be  granted  by  a  peculiar  Jurisdiction,  he  must  say  at  least,  cut 
pertinuitj  &c.  or  loci  illius  ordinar.  ;  (or  by  such  an  one  sanct^*']  theolog. 
professor.^  or  by  such  an  one  decan.  abbat^  &c.  is  not  sufficient.  35  H.  6. 
46.  R.  Mo.  367.  Cro.  El.  431.  79K  D.  2  Cro.  556.  D.  1  Sid.  228* 
R.  Lut.  408.     R.  Sho.  355. 

Yet,  the  omission  o(cui  pertinuitj  &c.  shall  be  aided  after  verdict.  B.  4 
Mod.  133.     Sho.  355.     Skin.  551. 

Et  debito  modo  commiss,  imports  it.     R.  upon  demurrer.     1  Sal.  40. 

But  ifadministration  be  alleged  to  be  granted  by  the  king,  it  is  sufficient, 
Without  more ;  for  his  authority  is  known.  R.  upon  demurrer,  Al.  53.  I 
Sid.  302. 

Where  administration  is  ffranted  by  an  archbishop,  the  plaintiff  ought  to  shew  that 
the  intestate  had  bona  nottwilia  within  more  than  one  diocese  in  the  archbishop'R 
province.     D.  Ld.  R.  635. 

A  temporary  administrator  must  shew  that  his  administration  continues.  Ld. 
H.  408. 

And  the  omission  will  be  fatal  on  a  demurrer  to  the  declaration.     Ld.  R.  408. 

Bat  no  advantage  can  be  taken  of  it  after  the  defendant  has  pleaded.     R.  Ibid. 

In  an  action  by  an  administrator  durante  minori  cetate  of  an  executor,  an  allega- 
tion that  the  executor  is  within  age,  shall  be  taken  to  imply  that  he  is  under  twenty* 
one,  and  is  therefore  bad.    Ibid. 
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An  administrator  ought  to  shew  that  administntion  was  granted  to  hbn.  Beaib. 
Ld.  R.  634. 

And  that  the  person  he  represents  died  intestate.     Ibid. 

But  a  defendant  can  take  no  exception  on  account  of  the  omission  of  either  of 
these  particulars  after  he  has  pleaded  in  bar.     R.  Ld.  R*  684« 

So,  if  alleged  to  be  granted  by  an  archbishop  or  bishop.  R.  Cro.  El.  6. 
907.  879.  Adm.  Cro.  El.  791.  Semb.  cont.  Cro.  El.  (456.)  R.  2  Leo. 
155.     D.  1  Sid.  302.     R.  Cro.  El.  838.     R.  Lut.  1366. 

Or,  by  an  archdeacon ;  for  he  is  oculus  tpiscopu  R.  3  Cro.  556.  ]  Sid. 
303.     R.  1  Lev.  193.     R.  3  Rol.  150. 

Or,  by  the  official  or  commissary  of  a  bishop.  R.  3  Mod.  65.  R.  Lot. 
9.     1  Sal.  41. 

Or,  by  the  Ticar-general  of  a  bishop  ;  for  this  means  his  chancellor,  t 
Leo.  313. 

Yet,  though  a  general  allegation  of  grant  of  administration  by  an  arch- 
bishop or  bishop  is  sufficient  in  a  declaration,  or  inducement  to  a  traverse, 
it  is  not  sufficient  in  a  bar  or  replication,  for  that  must  shew  how  he. 
has  authority.  2  Leo.  155.  Cro.  El.  (456.)  791.  838.  Vide  ante,  (^ 
D  4.) 

So,  it  must  appear  when  administration  was  granted. 

But  grant  of  administration  of  the  goods  quafiierunt  intestati  tempore 
mortis  is  sufficient,  without  saying  it  was  granted  post  moHemy  die.  for  the 
other  words  import  it.     R.  Cro.  El.  907. 

So,  if  an  administrator  sues  in  the  i/e6e<  and  detinet^  except  on  his  own* 
contract,  it  will  be  bad.     Vide  ante,  (2D  I.) 

So,  if  the   plaintiff  omits  profert  lititras  administ.  in  his  declaration,  it  y 

will  be  bad  on  a  special  demurrer.     Vide  ante,  (O  17.) — (2  D  1.) 

But  default  of  shewing  by  whom  administration  was  granted,  shall  be 
aided  after  a  verdict,  by  (he  st.  16  &  17  Car.  2.  8.     1  Sal.  38. 

Or,  by  pica  of  non  est  factum^  or  other  collateral  matter.  '  R.  1  Sal.  38. 

["^jAn  administrator,  durante,  minori  atate  A.  the   executor  must  allege 
that  A.  is  under  the  age  of  seventeen  years  :  for  under  twenty-one  is  not 
iufficient.     R.  5  Co.  29.  a.     Cro.  El.  602.     Agr.  2  Cro.  590.     Vau.  93.. 
Vide  Administration,  (F), 

And  if  he  be  administrator  during  the  minority  of  several,  he  must  allege 
that  all  are  under  seventeen  ;  for  an  averment  that  three  are  and  nothing 
said  of  the  fourth,  is  not  good.  Dub.  5  Co.  9.  Dub.  after  verdict,  1  Sid. 
185.     R.  2  Jon.  48. 

Aftd  the  defendant  may  plead  that  the  executor  has  attained  his  age  of 
seventeen  years.     Per  three  J.  Cro.  Car.  516.     1  Rol.  910.  I.  30. 

So,  an  administrator  pendente  lile^  or  during  Ihe  absence  of  A.,  must 
shew  that  A.  is  absent,  &c.  R.  Mod.  Ca.  304.  1  Sal.  42.  FLd.  Ravm. 
1071.1  t  /    t 

The  authority  of  an  administrator  appointed  according  to  &e  provisions  of  the 
statute  38  Geo.  3.  c.  87,  during  the  absence  of  an  executor  from  this  country,  doea 
pot  become  void  on  the  death  of  such  executor,  but  is  only  voidable  ;  therefore  a 
pl^a  of  the  death  of  such  executor  is  bad.     3  Bos.  &  Pull.  26. 

But  an  averment  that  A.  is  within  age  generally,  is  sufficient  after  verdict, 
Cro.  Car.  240. 

So,  no  averment,  if  the  defendant  does  not  take  exception  to  it,  but 
pleads  in  bar,  is  good  j  for  thereby  he  admits  the  plaintiff  to  he  able  to  sua 
him.     R.  Lut.  632.     Per  Cb.  J.     2  Rol.  466. 

And  the  judgment  is  not  void.     R.  1  Rol.  910.  I.  2ft. 
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So,  in  an  action  bj  an  administrator  durante  minori  alate  of  A.  who  is 
mo  executor,  but  only  entitled  to  administration,  it  is  sufficient  if  he  alleges 
that  A.  is  under  twentj*one  years ;  for  in  such  case  the  administration  does 
not  determine  at  the  age  of  seventeen  years.  R.  Rot.  102.  (1  Ld.  Raym. 
667.)     An.  Rot.  340.     (Com.  159.)  Vide  Administrator,  (B  6.) 

If  administrator  of  executor  has  a  verdict,  judgment  shall  be  arrested;  the^ 
should  be  administratioii  de  bonis  nan*     Barnes,  444. 

(2D  U.)  In  an  action  against  an  administrator. 

In  an  action  against  an  administrator,  it  must  be  alleged  that  administra- 
tion was  granted  to  the  defendant.     R.  2  Vent.  84. 

Naming  defendant  administrator  in  declaration,  sufficient  avermant,  without  set* 
iing  out  that  administration  was  committed  to  him.     Barnes,  159,  160. 

4^  So,  on  a  promise  of  an  administrator  to  pay  a  debt  of  the  intestate,  he  must  be 
mied  as  administrator.     Forbes  v.  Perrie,  1  Uar.  &  Johns.  109.  y 

But  debiia  juris  forma  concessii  is  sufficient,  withoat  saying  by  whom  it 
was  granted.  Cont.  3  Cro.  10.  R.  ace.  2  Jon.  1.  R.  Lut.  301.  R.  1 
Sid.  226. 

And  in  an  action  against  an  administrator,  if  he  pleads,  original  porchas* 
•d  before  administration  granted,  there  is  no  occasion  to  shew  by  whom  it 
was  granted;  for  the  plaintiff  by  his  action  against  him  admits  him  to  be  a 
legal  administrator.     Lut.  9. 

In  an  action  against  the  defendant  as  administrator,  it  is  not  necessary  for  him,  in 
hia  plea,  to  set  out  letters  of  administration  ;  for  the  plaintiff,  by  his  declaration, 
adinits  him  to  be  a  lawfid  administrator.     6  T.  R.  550. 

And  if  the  action  be  against  an  administrator  during  the  minority  [*]  of 
another,  be  need  not  allege  that  the  other  is  within  17  years,  for  a  stranger 
cannot  know  when  his  authority  determines,  and  if  it  be  determined,  the 
defendant  ought  to  shew  it.  R.  after  verdict,  2  Cro.  590.  R.  Yel.  128. 
R.  Hob.  251.    Per  Wind.  1  Sid.  57.     R.  Van.  93. 

And  therefore  he  may  be  charged  by  a  stranger  as  administrator  durante' 
minort  aiale,  if  he  continues  in  possession  after  the  executor  attains  seven- 
teen years.     Semb.  1  Sid.  57.  Vide  Administration,  (F). 

Or,  may  be  charged  upon  the  special  matter.     1  Sid.  57. 

(2D  12.)  Pleas  by  an  administrator. — In  abatement. 

To  an  action  against  an  administrator,  he  may  plead  in  abatement  that  he 
is  not  administrator,  but  executor.  Vide  Abatement^  (F  20.) — Vide  ante, 
(2  D  4.) 

If  he  be  sued  as  administrator  generally,  who  is  administrator  during' the 
minority  of  another.     Lut.  20. 

Who  administered  circa  funer alia  tantum^  &c.  37  H.  6.  28.  a.  Another 
administrator  not  named.     Vide  Abatement,  (F  10.) 

If  he  pleads  that  he  administered  in  a  special  matter  only,  and  traverses 
the  administration  modo  et  format  he  must  shew  thai  he  did  that  which 
would  be  an  act  of  administration.     R.  37  11.  6.  28.  a. 

That  the  original  is  tested  before  the  administration  grantrd.  Lut.  8* 
Vide  Abatement,  (G  6.) 

(aDl3.)  In  bar. 

So,  an  administrator  may  plead  in  barne  unq^ues  administrator.     Ast.  £nt. 

29G.     Ci.  Asf .  1 1 1.    Vide  ante,  (2  D  7.) 
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Plene  administravU  general  or  special.     Vide  ante,  (2  D  9.) 

But  if  he  pleads  retainer,  it  is  not  sufficient  to  say  that  administration 
was  commilled,  without  saying  that  it  was  commilted  to  him.  R.  2 
Jon.  23. 

So,  it  is  no  plea  in  bar  that  he  is  executor,  not  administrator.  R.  Skin. 
365. 

An  administrator  trustee  in  intestate's  marriage  settlement,  who  covenanted  to 
leave  by  will,  or  that  his  executors,  &  -*.  should  pay  700/.  to  trustees,  to  pay  the  in- 
terest to  his  wife  for  life,  then  to  divide  'mong  the  children,  and  if  none,  as  he  should 
direct,  may  plead  plene  administravity  atd  give  retainer  in  evidence,  and  plaintiff  will 
be  nonsuited,  and  cannot  have  judgment  of  assets  quatido  accideritU  ;  for  if  defend- 
ant dies  before  the  widow  and  the  co-trustee,  the  mouey  will  be  out  of  his  hands  al 
her  death.     3  B.  M.  1380. 

(2  D  14.)  Pleas  to  an  action  by  an  administrator. 

So,  to  an  action  by  an  administrator  the  defendant  may  plead  in  abatement 
that  there  is  another  co-ndmioistrator  living  not  named.  Vide  ante,  (2  D  2.) 
—Vide  Abatement,  (E  14.) 

But  he  canaot  plead  that  another  has  the  right  to  the  administration.  R. 
1  Mod.  23]. 

Yet  he  may  plead  that  another  is  executor :  but  if  the  property  be  laid  in  [*]  the 
intestate,  he  cannot  give  in  evidence  that  there  is  an  executor ;  it  should  have  been 
pleaded  in  abatement.  Otherwise  if  the  property  be  laid  in  the  administration*  Per 
Holt  Ld.  Raym.  824. 

^  So  if  a  feme  sole  administratrix  marry  pending  a  suit,  it  shall  abate.  Swaa  v. 
Wilkinson,  14  Mass.  Rep.  295.  ^ 

Or,  in  bar,  that  administration  was  never  committed  to  the  plaintiff.  Han* 
Ent.  10^.     CI.  Ass.  117. 

And  this,  if  it  was  committed  by  a  bishop  or  peculiar,  when  it  does  not 
belong  to  him.     Vide  Administrator,  (B  5.) 

So,  that  the  intestate  at  his  death  resided  out  of  the  diocese  of  the  bishop 
who  granted  the  administration.     1  Sal.  37. 

So,  that  administration  was  granted  to  another.     1  Sal.  38. 

(2D  15.)  Judgment  against  an  executor  or  administrator. 

When  de  bonis  propriis. 

In  an  action  against  an  executor  or  administrator,  if  the  defendant  pleads 
a  matter  in  bar,  which  lies  within  his  knowledge,  and  is  false,  judgment 
shall  be  for  the  debt  as  well  as  for  damages  and  costs  de  bojxis  testaiorts  si, 
et  81  non\  tunc  de  bonis  propriis  ;  as,  if  he  pleads  ne  \mques  executor,  and  it  is 
found  against  him.  R.  1  Rol.  930.  1.  40.  933. 1.  28.  Off.  Ex.  263.  Town. 
Jud.  57.  or  ne  xmques  administrator.  Town.  Jud.  71.  1  Sand.  217. 
I  Lansing  r.  Lansing,  18  Johns.  Rep.  502. 

An  executor  is  bound  to  take  notice  of  a  judgment  against  his  testator, 
and  if  he  exhaust  the  assets  by  paying  debts  of  an  inferior  degree,  he  shall 
be  liable  de  bonis  propriis.  Nimmo^s  Exr.  v.  Commonwealth,  4  Hen.  & 
Munf.  67.  } 

if  an  action  be  against  divers  executors,  and  one  pleads  ne  unques  executor^ 
and  the  others  ;9/(?ne  a</mtVii5/rart/,  and  it  is  found  against  them,  (here  shall 
be  judgment  against  all  de  bonis  tcstatoris  si,  &c.  et  si  non,  who  pleaded  ne 
unques  executi>r^  de  bonis  propriis.     1  Rol.  932. 1.  52. 

In  an  action  against  several  executors,  if  one  appear  and  the  others  are  returned 
not  found,  the  plaintiff  may  proceed  against  him  that  appears,  and  if  he  rc- 
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eoveT)  he  shall  have  judgment  against  all ;  and  all  must  join  in  a  writ  ef  error.     Ld» 
Raym.  870. 

One  executor  pleads  a  good  plea,  the  other  a  bad  oho  ;  judgment  shall  be  against 
one  executor  onlj.     Str.  20. 

l(  an  executor  pleads  nt  ungues  executor^  and  it  is  found  against  him,  the 
judgment  shall  be  de  bonis  propriis^  though  he  has  neither  proved  the  will 
nor  administered.     Off.  Ex.  264. 

And  though  he  has  refused  before  (he  ordinary.  Dub.  OfT.  Ex« 
264. 

Otherwise,  if  an  action  is  brought  against  the  executor  of  B.  who 
was  the  executor  of  C.  who  pleads  0.  ne  unques  txrcuh>r.  Qu.  2  Lev. 
133. 

Otherwise  in  a  scire  facias  against  an  executor,  if  he  ple^^ds  ne  ungues  exec* 
uior^  and  it  is  found  against  him,  (he  judgment  shall  not  be  for  the  debtde  bo* 
nis  propriis^  for  the  plaintifi  demands  execution  de  bonis  lestatoris.  R.  1 
Rol.  933. 1.  30.     R.  Lit.  53. 

So,  if  an  executor  or  administrator  pleads  a  relesise  to  him<(elf,  and  it  is 
foand  agstittst  him,  the  judgment  shall  he  for  tiie  whole  sinonde  bofiis  propri'^ 
is.     D.  Mo.  70.     2  Cro.  672.     Oflf.  Ex.  265. 

Or,  payment  or  performance  by  himself.     OIF.  Ex.  265.     Dub.  Mo.  70. 

So,  in  all  cases  on  the  return  of  a  devastavit  against  an  executor,  or  admin- 
istrator, there  shall  be  judgment  against  him  for  the  debt  as  [*]well  as  dam- 
ages and  costs  de  bonis  testatoris,  siy  &c.  et  si  7ion^  de  bonis  propriis.  R.  1 
RoJ.  932.  I.  32.  35.     R.  Mo.  299.     Dy.  105.  b. 

Or,  upon  a  return  that  the  goods  are  esloined.  1  Rol.  932. 1.  30.  R.  2 
Sand.  403. 

And,  if  there  be  judgment  against  husband  and  wife  executrix,  and  a 
return  that  the  husband  wasted,  it  shall  be  de  bonis  suis  propriis,  1  Rol. 
932. 1.  25. 

If  a  return  that  the  wife  wasted  dnm  sola,^  it  shall  be  de  bonis  propriis  of 
both.     I  Rol.  931. 1.  5.     R.  Cro.  Car.  519. 

And  if  the  first  judgment  was  de  bonis  testatoris,  si,  ^c,  et  si  non,  tunc 
dampna  de  bonis  propriis  against  husband  and  wife  executrix,  and  afterwards 
a  devastavit  is  found,  the  judgment  shall  be  against  them  de  bonis  propriis. 
R.   I  Rol.  930. 1,  50.     Cro.  Car*  519. 

If  there  be  a  devastavit  by  one  executor  only,  the  judgment  shall  be  of 
his  proper  goods.  Dy.  210.  a.  R.  Cro.  El.  318.  ;  for  the  other  executor 
shall  not  be  charged  for  the  wrong  of  his  co-executor. 

Yet,  if  a  devastavit  be  charged  against  two  executors,  and  found  quoad 
one,  and  nothing  said  quoad  the  other,  it  is  bad.     Semb.  Skin.  571. 

So,  where  an  executor  or  administrator  is  charged  for  his  own  proper  act 
or  default,  the  judgment  shall  be  for  the  debt  and  damages  de  bonis  testatoris^ 
et  sinon,  de  bonis  propriis  :  as^  in  detinue  for  a  detainer  after  the  testator^s 
death.      I  Rol.  928.  I.  37.     [Cowp.  289.] 

*    In  assumpsit  by  legatee  aeainst  executor  in  his  own  right  on  a  special  promise  in 
consideration  of  assets,  judgment  shall  be  de  bonis  propriis.     Cowp.  292. 

In  debt,  for  rent  incurred  after  the  death  of  the  testator.  1  Rol.  931. 
1.  3. 

In  covenant  for  a  breach  after  the  death  of  the  testator.  R.  1  Sand. 
112.     R.  2  Cro.  048.     Vide  post,  (2D  16) 

If  an  executor  acknowledges  siuiifaction  upon  a  juJ^ment  to  the  testator, 
which  is  afterwards  reversed,  there  shall  be  restitution,  ainon^  <S-c.  de  bonis 
propriis.     2  Rol.  400. 
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And  if  the  act  or  default  of  the  executor  or  administrator  is  the  founda- 
lion  of  the  action,  the  judgment  shall  be  </c  bonis  propriis  only  ;  as,  in  aw- 
svmpsii  aiainst  an  executor  on  his  promise  upon  good  consideration  to  pay 
the  debt  of  the  testator.  1  Rol.  930.  1.  15.  9  Co.  93.  a.  R.  2  Lev.  122, 
D.  1  Leo.  240.     R.  Cro.  El.  406.  Mo.  419.  1  Leo.  94. 

In  covenant  against  an  executor  or  administrator,  for  a  breach  by  him  of 
a  covenant  in  a  lease  which  he  has  as  executor  or  administrator.     R.  I  Sal. 

309.  ,  ^    .  ^    .  „ 

When  the  judgment  is  de  bonis  propriis^  and  upon  a  Jien  facias,  nulla 

bona  is  returned,  the  execution  shall  be  by  capias  or  elegit.  Dy.  185.  b. 
What  shall  be  a  devastavit,  and  how  found,  vide  Administration,  (I  1,  2.) 
If  judgment  on  verdict  is  signed  after  testator's  death,  a  second  in  debt,  on  that 
judgment  de  bonis  testatoris  ;  whereupon  error  and  judgment  affirmed  ;  a  third 
suggesting  devastavil  de  bonis  primriis,  and  a  fouith  on  debt  on  the  last,  and  execu- 
tor held  to  bail ;  all  is  regular.     Barnes,  248. 

[*]{2  D  16.)  When  not. 

But  in  all  cases  where  the  action  is  against  an  executor  or  administrator, 
merely  as  executor  or  administrator,  the  debt  shall  be  recovered  only  de 
bonis  testatoris,  and  the  damages,  which  are  for  the  delay,  de  bonis  testatoris^ 
et  si  non^de  bonis  propriis.  1  Rol.  928.  I.  35.  D.    1  Sal.  309.  1  Brownl.  50. 

Though  the  executor  or  administrator  pleads  a  false  plea  ;  as  plene  ad- 
ministravit,  and  it  is  found  against  him.     1  Rol.  931.  1,  27.     OflF.  Ex.   266. 

Town.  Jud.  57. 

Or,  it  is  determined  against  him  upon  demurrer.     Dy.  32.  a. 
So,  if  he  pleads  a  judgment,  and  no  assets  ultra,  and  it  be  replied  that 
it  washy  covin,  and  found  against  him.     R.   1  Rol.  931.  I.  40.   1  And.  150. 

So,  if  he  pleads  non  est  factum  testatoris.  1  Rol.  931.  1.35.  Semb.  Dy. 
32.  a.  in  marg.     Off.  Ex.  266. 

Or,  a  payment  after  the  testator's  death.     R.  2  Cro.  191. 

Or,  in  quare  impedit  makes  title  by  a  false  grant  to  the  testator.  1  Rol. 
928.  I.  45. 

Or,  pleads  in  abatement,  another  executor  not  named.    1  Rol.  831. 1.  25. 

So,  if  the  breach  be  by  the  executor  himself  ;  as,  if  A.  covenants  to 
pay  50/.  if  he  or  his  executor  sells  the  land,  and  the  executor  sells  it.  R. 
2  Rol.  415. 

Though  the  executor  might  be  charged  as  assignee  as  well  as  executor. 
Semb.   1  Sal.  317. 

So,  if  an  executor  or  administrator  is  charged  in  an  action,  where  the 
recovery  is  wholly  in  damages.  1  Rol.  928.  I.  40.  and  the  costs  only  shall 
be  si  non,  t^c.  de  bonis  propriis. 

So,  in  covenant,  upon  a  breach  by  the  testator.     R.  1    Rol.  931.1.   45. 

So,  in  covenant  against  an  executor  upon  the  testator's  deed,  if  the  breach 
be  alleged  in  nonfeasance  by  the  executor  himself,  the  judgment  shall  be 
de  bojiis  testatoris  tantum  ;  as,  for  not  repairing.  R.  1  Rol.  932. 1.  5.  Dy». 
324.  b.     R.  Hob.  1 88.     [4  B.  M.  21 54.] 

For  not  making  offer  ol  a  presentation.     R.   1  Rol.  931.  I.  50. 

So,  in  debt  upon  a  bond,  for  non-performance  of  covenants.  R.  2  Cro. 
647.     R.  Hob.  283. 

So,  though  the  breach  be  for  a  voluntary  neglect,  or  act  of  the  executor; 
for  the  charge  is  founded  upon  the  deed  of  his  testator.  R.  2  Cro.  671. 
Adm.  1  Sand.  112.     R.  Hut.  35. 

In  all  cases  where  the  plaintiff  is  delayed,  though  (he  demand  be  de  bonis 

[*318] 


Proeeeding  and  pleading  in  particular  actions.  323 

Ustaloris  ;  yet  the  costs  or  damages  given  for  the  delay  shall  be  de  bonis  pro» 
prixs  noUf  ^c.      ]  Rol*  928.  I.  35* 

Though  the  executor  or  administrator  suflfers  judgment  against  him  by 
nihil  dicU  or  nan  sum  informatus.  Ofi.  Ex.  268.  1  Rol.  933.  1.  d*  R«  2 
Sand.  107.     Ash.  Ent.  282. 

So,  if  he  confesses  the  action*     1  Rol.  933.  1.  10. 

So,  if  he  appears  at  the  return  of  the  summons,  and  pleads  in  abatement, 
and  on  the  respondeas  ouster  suffers  judgment  by  nil  dicit.  R.  Cro.  Car. 
519. 

[^]So,  if  an  action  be  brought  against  husband  and  wife,  as  executrix,  or 
administratrix,  the  judgment  shall  be  for  damages  and  costs,  si  non^  &c.  dt 
bonis  propriis   of  both.     Ibid. 

But  if  an  executor  or  administrator  makes  no  delay  or  default,  the  costs  or 
damages  as  well  as  the  debt  shall  be  de  bonis  testaioris  tanlum  ;  as,  if  he  at 
the  return  of  the  summons  acknowledges  the  action  and  says  that  he  has  not 
assets,  and  it  is  found  so.     1  Rol.  933. 1.15. 

If  at  the  return  of  the  summons  he  pleads,  that  he  was  always  ready,  and 
yet  is.     Ibid.  I.  20. 

If  the  judgment  be  de  bonis  testaioris^  si^  ^e.  et  si  non,  tunc  damna  de  bonis 
propriis  J  the  sherifi  may  not  levy  the  damages  de  bonis  testator  is  ^  if  he  can- 
not levy  the  whole  debt  also  de  bonis  testatoris  ^  for  the  damages  in  such 
case  shall  be  of  the  goods  of  the  executor.     R.  1  Lev.  7. 

And  if  the  sheriff  does  otherwise,  his  return  and  all  proceedings  thereon 
will  be  bad.     Ibid. 

The  plea  o£pUne  adminisiroBitf  goes  to  the  time  of  suing  out  the  writ,  unless 
plaintiff  takes  issue  on  that  averment  in  it,  ''  that  the  defendant  has  not  received  as- 
sets since/'  If  he  does  not,  his  judgment  of  assets  quando,  should  be  in  such  form 
as  to  reach  all  assets  received  since  the  writ  sued  out.      6  X  R.  1. 

After  judgment  against  an  executor  of  assets  quando  acciderini,  no  assets  are  lia- 
ble to  the  creditor's  demand,  but  such  as  have  come  to  hand  since  the  judgment ; 
the  right  of  appropriating  assets  previously  received,  to  other  purposes  than  his  own 
demand,  being  admitted  by  the  creditor  taking  such  judgment.  Therefore,  as  well 
for  this  reason,,  as  because  a  scire  facias  must  always  be  conformable  to  the  record, 
on  whkh  it  is  founded,  a  scire  facias  on  such  a  judgment  must  pray  execution  only 
ofaaaeta  received  since.     6  T.  R.  1. 

(2  E  1.)  In  actions  by  and  against  an  heir. — In   an  action  by 

an  heir. 

In  an  action  by  an  heir,  who  sues  upon  a  grant  or  covenant  to  his  ancestor 
and  his  heirs,  he  must  be  named  heir. 

Otherwise,  if  he  sues  in  his  own  right,  though  he  comes  to  the  right  by 
descent ;  as,  in  detinue  of  charters,  which  he  claims  as  heir.     Th.   D.  I. 

3.  c.  6. 

So,  he  must  shew  how  heir.     1  Sal.  355. 

Debt  by  the  heir  or  successor  shall  be  in   the  debet  and  detinet.     47  Ed. 

3.  23.  b. 

{  In  an  action  by  the  heir,  for  breach  of  covenants  in  a  conveyance  of 
lands  to  the  ancestor,  an  omission  to  set  forth  the  manner  in  which  he  deriv- 
ed his  title,  will  be  aided  by  verdict.  Woodford's  heir  v.  Pendleton,  1  Hen. 
&  Munf.  303.  \ 
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(2  E  2.)  In  an  action  against  an  heir. 

Id  an  action  against  an  heir,  the  defendant  must  be  named  heir.  Vide 
Abatement,  (F  20.) 

But  it  is  sufficient  if  he  is  so  named  in  the  count,  though  not  in  the  writ. 
Reg.  1 40.  a. 

And  if  if  be  against  the  heir  of  an  heir,  the  plaintiff  must  shew  how  heir 
specially,  for  against  him  as  heir  generally  to  A.  if  he  pleads  that  he  has 
riens  per  descent  from  A.  it  shall  be  found  for  the  defendant.  R.  Cro.  Car. 
151.      I  But  vide  Waller's  Exrs.  r.  Ellis,  2  Munf.  88.  \ 

r*]If  it  be  against  an  heir  in  gavelkind,  it  shall  be  against  all  the  sons  to- 
gether.    Bro.  R.  195.     Bend.  pi.  205. 

By  the  st.  3  &  4  W.  &  M.  14.  an  action  may  be  brought  against  the  heir 
and  devisee  of  the  land  jointly.     Clift.  243. 

A  devisee  of  all  the  devisor's  lands,  &c.  in  trust  to  sell  and  pay  all  the  devisor's 
d^ts,  &c.  cannot  be  sued  under  tiiis  statute.     Willes,  521.     Barnes,  164.  S.  C. 

An  action  of  covenant  will  lie  against  an  heir  on  a  covenant  by  which  the  ancestor 
boBnd  himself  and  his  heirs.     Willes,  585. 

In  such  an  action  it  is  not  necessary  to  allege  in  the  declaration  that  the  heir  had 
laods  by  descent ;  if  he  had  none,  he  must  plead  it.  Ibid.  <^  Vide  Elting  v.  Van- 
derlyn,  4  Johns.  Rep.  237.  ^ 

So,  in  aq  action  against  an  heir  on  a  bond,  &c.  of  his  ancestor,  the  plain- 
tiffmust  shew  that  Ihe  heir  was  bound. 

So,  in  an  action  upon  an  assumpsit  to  pay  the  debt  of  his  ancestor*  R*  2 
Sand.  136.     R.  cont.  1  Sid.  31. 

And  the  omission  shall  not  be  aided  after  verdict.  R.  2  Sand.  136,  Ray. 
128.     1  Vent.  159. 

But  it  may  be  amended.     Lut.  508. 

Debt  against  an  heir  on  the  bond  of  his  ancestor  shall  be  in  Ihe  dcfrdand 
detinct.     PI.  Com.  441.  a.     Dy.  344.  b.     R.  1  Sid.  342.     2  Leo.  11.     R. 
1   Lev.    130.     R.  Jon.    87.     Reg.  140.  a.      |  Waller's  Exrs.  r.  Ellis,  2 
Munf.  88.  \ 

And  if  the  heir  received  sufficient  out  of  the  land,  and  died  before  recove- 
ry against  him,  debt  lies  against  his  cxcculor.     St  mb.  Dy.  544.  b. 

And  there  is  no  need  to  shew  in  a  declaration  that  the  heir  had  assefs  ;  for 
it  shall  be  intended /jrima/^ciV.     Dy.  344.  b. 

But  in  an  action  against  an  heir,  it  is  suflicient  that  he  is  named  heir  to 
him  who  was  last  seised. 

So,  if  A.  tenant  for  life,  remainder  to  his  eldest  son  in  tail,  remainder  to 
A.  in  fee,  dies,  and  the  eldest  son  enters  and  afterwards  dies  without  is- 
sue, debt  lies  against  the  youngest  son,  as  heir  to  A.  without  naming  his  el- 
der brother.     R.  Sho.  248.     3  Lev.  £8C,  287.     3  Mod.  253. 

So,  the  plaintifT  need  not  shew  how  the  defendant  is  heir:  for  it  does 
not  lie  within  his  knowledge.  R.  1  Sal.  355.  \  Vide  Waller's  Exrs.  r. 
Ellis,  2  Munf.  88.  } 

So,  the  omission  of  debet  shall  be  aiilcd  after  vcidict.  Semb.  1  Sid.  342. 
R.  2  Mod.  Ca.  356. 

I  It  seems,  that  indebitatus  assumprit  for  goods  sold  the  ancestor,  will 
not  lie  agauisl  th.c  heir,  though  the  personal  estate  is  insuilicient  for  the  pay- 
ment of  dcbis,  and  the  heir  lias  received  lands  by  descent^  more  than  suffi- 
cieut.     Lod-,e  v.  Murray,  1  liar,  t  Johns.  499.  \ 

(2  E  8.)  Pleas  by  an  heir. 

In  an  action  ogsiinst  an  heir  in  the  place  of  his  ancestor,  if  he  is  within  age 
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he  may  pray  that  the  parol  may  demur  till  his  full  age.  CI.  Ass.  401. 
Vide  Enfant,  (D  1 .)— Vide  Assets,  (A— B). 

So,  in  debt  against  heirs  in  gavelkind,  if  one  be  within  age.  Ast.  Ent. 
241.     Bro.  R.  195. 

On  against  parceners.     3  Co.  13.  a. 

But  if  all  are  outlawed,  and  the  others  are  pardoned,  but  not  the  infant, 
the  parol  shall  not  demur  for  the  nonage  of  the  infant.  R.  Mo.  74.  Dy.  '239. 
a.     Bend.  pi.  205. 

And  at  the  full  age  of  the  infant  (here  shall  be  a  re-summons  against  all 
the  co-heirs.     Bro.  R.  196. 

But  the  heir  cannot  plead  (hat  the  expcutor  or  administrator  has  as- 
sets.    PI.  Com.  439.  b.     R.  Dy.  204.  b.     1  And.  7. 

[*]Or,  that  there  is  an  executor  or  administrator ;  for  the  obligee  may  sue 
one  or  the  other.     R.  3  Lev.  189.     R.  Bend.  pi.  142. 

Or,  that  Uiere  is  another  action  depending  against  him  as  executor.  R.  3 
Lev.  303,  4. 

Ory  that  (he  plaintiff  has  recovered  part  against  the  executor  or  adminii- 
trator.     Semb.  3  Lev.  304. 

The  safest  way  for  the  heir  is  to  confess  the  action,  and  shew  the  certainty 
of  the  assets  descended  to  him.     PI.  Com.  440.  a. 

Or,  if  he  has  no  assets,  to  plead  riens  per  discent.  Lut.  290.  Bro.  R. 
1 95. 

Or,  if  he  has  only  a  reversion  after  an  estate  (ail ;  for  he  may  plead  gener- 
ally, nothing  by  descent.     3  Lev.  287. 

Or,  thai  he  has  paid  debts  to  more  than  the  value  of  the  lands  descended  to  him. 
R.  on  deioaurrer  in  C.  B.     Str.  665. 

So,  he  may  plead  nothing  but  a  reversion  after  an  estate  for  life  or  years, 
Ast.  Ent.  261.     Dy.  373.  b.     Lut.  443. 

He  may  i^ead  nothing  but  a  reversion  after  an  estate  for  life.  Scmb.  Ld.  R. 
784. 

But  cannot  plead  nothing  but  a  reversion  after  an  estate  for  years.  R.  Ld.  R* 
783. 

•^  Nor  Went  per  descent^  except  certain  lands  aliened  for  a  valuable  consideration 
before  the  commencement  of  the  suit.  Hammond  t.  Gaither,  3  Har.  &  M'Hen.  218. 
Vide  Hamilton  v.  Haynes,  Cam.  &  Nor.  413.  )► 

Or,  except  such  lands  and  also  a  reversion.     Tho.  Ent.  208. 

But  he  cannot  plead  a  recovery  of  dower  by  a  decree  in  chancery.  R.  1 
Sal.  355. 

So,  an  heir  may  plead  a  release  (o  himself. 

Or,  a  release  lo  the  executor  or  administrator  of  the  obligor.  Co.  Lit. 
223.  a. 

Or,  a  bond  by  the  executor, or  administrator,  for  (he  same  debt.  R.  1  Mod. 
221.  225.     Vide  post,  (2  W  4G.) 

Or,  retainer  for  his  own  debt.     Qu.  2  Ver.  62. 

To  debt  by  an  obligee  of  his  ancestor  the  heir  cannot  plead  that  he  has  laid  ■ 
out  money  in  repairing  the  premises  and  claim  to  retain  on  that  account     1  T.  B. 
454. 

If  the  heir  confesses  assets,  he  ou^ht  also  to  confess  the  action*  Semb* 
Lut.  444. 

If  he  has  a  reversion,  that  the  lessee  entered  and  the  reversion  descended* 
Dub.  Lut.  444. 

And  he  cannot  pray  a  delay  of  execution  during  the  term.  R,  1  Sal. 
355. 
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(2  E  4.)  Replication. 

To  riens  per  discent  the  pUintifl  may  replj,   assets  descended*      Ast* 
Ent.  240.     by.  344*  b.    Bro.  R.  195. 

Or,  a  writ  purchased  by  journeys  accompts,  and  that  be  had  assets  at  the 
purchase  of  the  first  writ.     Lut*  290,  &c. 

So,  if  he  pleads,  riens  per  discent  prmtera  reversion  after  an  estate  tail, 
the  plaintiS*  may  say,  that  assets  descended  generally  ;  for  praUr^  is  idle, 
and  the  plaintiff  shall  answer  to  the  material  part  only,     R.  2  Mod.  50. 

So,  by  the  st.  3  &  4  W.  &  M.  14.,  the  plaintitTmay  reply  that  the  defend- 
ant had  assets  by  descent  before  the  original  purchased. 

After  riens  per  discent  pleaded,  the  plaintiff  may  pray  execution  [*]of 
^Lssets  cumacciderint.  8  Co.  134.  a.  3  Sand.  226.  1  Sid.  448.  I  Rol. 
57. 

Or,  if  riens  per  discent  prater^  he  may  pray  execution  of  assets  con- 
fessed. 

Or,  reply  that  the  defendant  had  assets  ultra.     2  Mod.  Int.  222. 

And  if  he  replies  assets  ultra,  he  may  waive  it,  and  pray  judgment  of  assets 
confessed  cum  acciderint.     1  Rol.  57. 

And  now,  by  the  st.  3  &  4  W.  &  M.  14.  that  he  had  assets  before  the  orig- 
inal purchased,  or  bill  filed^  and  if  it  be  found  so,  though  the  heir  has  aliened, 
the  plaintitl  shall  recover  against  him  to  the  value  of  the  sale,  though  the  ali- 
enation made  bona  fide  shall  be  in  force. 

And  such  replication  shall    conclude    to  the    country.     Qu.  5   Mod. 

123. 

And  it  need  not  say,  to  the  value  of  the  debt ;  for  the  value  is  not  materi- 
al.    Semb.  Ibid. 

So,  the  defendant  cannot  by  rejoinder  say  that  he  has  paid  another  debt  to 
the  value  of  the  assets  sold.     Qu.  Ibid. 

(2  E  5.)  Judgment  ag;ainst  an  heir. 

If  the  heir  confesses  the  action,  and  shews  the  certainty  of  assets,  he  shall 
not  be  charged  in  person,  goods,  or  other  land,  except  what  he  had  by  dis- 
sent from  his  ancestor.  PI.  Com.  440.  a.  Town.  Jud.  67.  2  Rol.  71.  1. 
50.  70. 1.  35. 

If  he  pleads,  riens  prowler  a  reversion,  the  plaintiff  may  take  judg- 
ment for  debt  and  damages  de  revertion.  prasdict.  levand.  cum  acciderit,  Dj". 
373.  b. 

.  But,  if  the  heir  pleads  a  false  plea,  which  he  knows  of  his  own  knowl* 
edge  to  be  false,  there  shall  be  judgment  against  him  generally,  and  execu- 
tion of  his  own  proper  lands  and  goods,  and  against  his  body,  by  capias  ad 
satisfaciendum^  like  as  for  his  own  proper  debt.     PI.  Com.  440.  a.     2  Roh 

70.  1.  40. 

So,  if  he  pleads  riens  per  discent,  and  it  is  found  against  him.  PI.  Com. 
440.  a.     Dy.  149.  a.     2  Leo.  11. 

So,  if  he  pleads  payment  by  his  ancestor,  and  it  is  found  against  bim.  R. 
per  three  J.  Dolb.  cont.  Sho.  78.     Vide  infra. 

Or,  payment  by  another  bond.     R.  Carth.  93. 

Though  the  assets  found  are  small,  and  not  to  the  value  of  the  debt. 

So,  if  his  plea  be  falsified  in  part  by  a  jury  of  H.,  though  the  trial  ought 
to  be  by  a  jury  of  H.  and  M.     Semb.  2  Lev.  1 78. 

So,  if  the  plaintiff  shews  to  the  court,  that  the  defendant  has  received 
from  the  death  of  his  ancestor,  before  the  original  sued,  assets  out  of  the 
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pro&ts  of  lands  which  descended,  and  the  defendant  does  not  deny  it.     R. 
2  Rol.  71. 1.  5.     Per  Dy.  344.  b. 

If  an  heir  suffer  judgment  by  nil  dieity  it  shall  be  entered  against  him  generally, 
and  a  J!  fa.  may  be  sued  out  thereon  de  bonis  projnHis.     C.  B.  1.  F.  30. 

So,  if  judgment  be  against  the  heir  by  nil  dicit.  PI.  Com.  440.  a.  Cont. 
Dy.  81.  a.  but  R.  ace.  in  marg.  ibid.  R.  Mo.  523.  Cro.  El.  692.  Vide 
St.  3  &  4  W.  &  M.  14.  sect,  ante-penult.  Com*  Jon.  88.  Ace.  2  Rol. 
71.1,  45  .70. 1.  ult.     Cont.  Poph.  ^55. 

Or,  by  non  sum  informatus.  PI.  Com.  440.  a.  Cont.  Dy.  81.  in  [*]marg. 
Ace.  Dy.  344.  b.     Cont.  Jon.  88.     Ace.  2  Rol.  71.  1.  45.  70.  1.  50. 

Or,  by  confession.     PI.  Com.  440.  a.  if  he  does  not  also  shew  the  cer 
taintyof  the  assets.     Dy.  344.  b.     Vide  st.   3  &  4  W.  &  M.   14.  Cont. 
Jon.  88.      Ace.  2  Rol.  71.1.  45.  70. 1.  45. 

So,  if  judgment  be  against  the  heir  upon  demurrer.  PI.  Com.  440.  b. 
Per  St.  3  &  4  W.  &.  M.  14. 

E.(Ld.  Eaym.  783.  Unless  the  plaintiff  will  assent  to  take  a  special  judgments 
Ld.  Raym.  786. 

Or,  by  any  other  means  except  confession  and  shewing  the  certainty  of 
the  assets.     PI.  Com.  440.  a. 

By  the  St.  3  &  4  W.  &  M.  14.,  a  devisee  of  land,  who  is  suable  with  the 
heir  bylhat  statute,  shall  be  liable  for  a  false  plea  by  him  pleaded  in  th» 
same  maoner  as  the  heir  should  have  been  for  a  false  plea,  or  not  confessing 
the  assets  descended. 

But  if  there  be  judgment  against  the  heir  upon  a  false  plea,  as  for  his  pro* 
per  debt,  it  shall  be  only  of  a  moiety  of  all  his  lands.     R.  Jon.  87. 

So,  in  scirn  facias  against  an  heir ;  for  he  is  charged  as  tertenant.  Cro. 
Car.  296.  313. 

And  the  plaintiff  shall  have  his  election  to  take  judgment  against  hina,  as 
for  his  proper  debt  of  the  moiety,  or  to  take  judgment  of  all  the  lands  which 
be  has  by  descent.     R.  Jon.  88.     2  Rol.  71.1.  ult.  4!^  1.  1 0.     D.  Poph.  1 55. 

Yet,  if  he  takes  judgment  for  the  lands  which  descended,  it  will  be  error, 
if  it  does  not  appear  to  be  by  the  plaintiff's  assent.     R.  2  Rol.  71.1.  20. 

Though  it  is  found  by  the  jury,  who  find  the  issue,  or  by  writ  of  inquiry, 

that  be  has  lands  by  descent.     R.  2  Rol.  71.  I.  30. 

i  Yetj  in  a  scire  facias  upon  a  judgment  or  recognizance  against  an  heir,  if 

'         he  pleads  a  false  plea,  the  judgment  shall  be  special  against  him  for  assets 

which  descended.     Dy.  81.  a.  in  marg.     R.  Jon.  87.     Carth.  93.     Vide 

1         supra. 

So,  in  debt  against  an  heir  upon  a  deed  of  his  ancestor,  who  pleads  non 
L  tst  factum,  and  it  is  found  false,  the  judgment  shall  be  only  for  assets  which 
I         descended  ;  for  it  was  not  false  in  his  own  knowledge.     R.  Cro.  Car.  437. 

So,  in  annuity  against  the  heir  on  his  ancestor's  grant,  who  pleads  non  est 
Jacium^  and  it  is  found  against  him,  the  plaintiff  may  have  judgment  for  as- 
sets which  descended.     R.  2  Rol.  71.  1.  15. 

So,  by  the  st.  29  Car.  2,  3.,  (which  makes  a  trust  in  fee-simple,  and  also 
an  estate  pur  auter  vie,  which  comes  to  the  heir  as  a  special  occupant,  as- 
sets in  the  hand  of  the  heir)  no  heir,  who  becomes  chargeable  by  that  act, 
shall,  by  reason  of  any  kind  of  plea,  confession,  or  nienl  dedire,  be  chargeable 
to  pay  out  of  his  own  estate. 

So,  by  the  st.  3  &  4  W.  &  M.  14.,  if  the  defendant  pleads  riens  per  dis- 
cent  the  day  of  the  original  or  bill  filed,  the  plaintilF  may  reply,  assets  before 
the  original ;  and  if  it  is  found  for  the  piaintif],  the  jury  shall  inquire  of  the 
value  of  the  lands  descended,  and  thereupon  judgment  and  execution  shall 
be  awarded. 
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[*](2E6.)  Execution. 

Execution  shall  be  against  the  heir  for  the  whole  of  the  land  descended. 
3  Co.  12,  a.  -PI.  Com.  441.  a.  Semb.  Dy.  81.  a.  Jon.  87.  2  Rol.  71. 
1.'  50. 

And,  if  land  descends  to  the  eldest  son,  and  other  land,  being  of  the  na- 
tare  of  borough-english,  descends  to  the  youngest,  the  whole  shall  be  taken 
in  execution.     Jon.  88. 

So,  if  land  descends  as  well  on  the  part  of  the  mother  as  on  the  part  of  the 
father,  the  whole  shall  be  taken.     3  Co.  14.  a.     Jon.  88. 

So,  if  land  descends  to  parceners,  the  whole  shall  be  taken. 

So,  if  land  of  the  nature  o[ gavel/dnd  descends.     Jon.  88. 

And  if  execution  be  sued  against  one  son  or  daughter  only,  it  may  be 
avoided  by  scire  facias  or  audita  querela  ^  for  all  the  heirs  ought  to  be  con- 
tributory.    3  Co.  13. 

If  there  be  an  action  against  an  heir  by  A.  and  afterwards  another  action 
by  B.,  who  has  judgment  first,  he  shall  have  execution  prior  to  A.,  though 
b^  obtained  judgment  afterwards.     1  Mod.  253. 

If  there  be  an  action  against  an  heir,  and  judgment  thereon,  the  execu- 
tion shall  be  of  the  land  in  his  hands,  which  descended,  though  he  has  paid 
to  other  creditors  to  the  value  of  the  land  in  his  hands.     KeUv.  63.  b. 

But  if  there  bejudgment  against  the  ancestor,  who  afterwards  aliens  part, 
and  dies,  and  execution  be  sued  against  the  heir  only,  it  is  well ;  for  he  shall 
not  have  contribution  against  the  alienee.     R.  3  Co.  12.  b. 

So,  if  there  bejudgment  against  an  heir  on  nil  dicilj  the  plaintiff  shall  not 
have  a  capias  ad  satisfaciendum  against  him  ;  for  it  is  not  his  proper  debt. 
Dy.  81.a.     R.  cont.  Cro.  El.  692. 

So,  if  the  judgment  be  against  him  on  nan  sum  informatus.  Dy.  81 .  a.  im 
marg. 

What  lands  are  assets  in  the  hands  of  the  heir,  vide  Assets,  (A). 

(2  F  1.)  In  action  by  and  against  an  assignee : — In  an  action 

by  an  assignee. 

In  an  action  by  an  assignee  the  plaintiff  must  shew  how  assignee. 

If  he  sues  for  rent  upon  a  lease  by  another,  he  must  shew  a  legal  estate 
#r  title  to  it.     R.  Cro.  El.  535. 

But  if  he  shews  an  assignment,  it  is  sufficient ;  though  he  does  not  name 
himself  assignee.     R.  2  Cro.  240.     R.  per  three  J.  Cro.  El.  823. 

So,  if  an  assignment  be  by  husband  and  wife,  where  they  were  seised  to 
them  and  to  the  heirs  of  the  husband,  it  is  sufficient  to  declare  as  as- 
signee of  the  husband  ;  for  the  estate  for  life  of  the  wife  is  merged.  R« 
Cro.  Car.  285.     Jon.  305. 

[*](2  F2.)  In  an  action  against  an  assignee. 

In  debt  for  rent  against  the  devisee  of  the  lessee,  the  plaintiff  must  shew 
an  entry  by  the  assent  of  the  executor,  or  virtute  le^ationis*     Cro.  L.  535. 

But  it  is  sufficient  to  charge  the  defendant  as  assignee  of  B.,  to  whom  the 
lease  is  made  by  which  he  covenants  to  repair ;  though  he  be  only  executor, 
or  administrator,  to  such  assignee.     R.  Carth.  519. 

As  to  proceedings  and  pleadings  in  account,  vide  Accomnt,  (E  1,  &c.^ 
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(2  G)  PLEADING  IN  ASSUxMPSIT  5  WHAT  PLEAS  GOOD. 

(2  G  1 .)  J^Ton  asaumpsUi  Src. 

As  to  a  declaration  in  assumpsiij  vide  Action  upon  the  Case  upon  Assump- 
sit, (H  2,  &c.) 

Pleas  in  assumpsit  are,  Ist.^Yon  assumpsit^  of  which  vide  Action  upon  thft 
Case  upon  Assumpsit,  (H  5.) 

2d.  j^on  assumpnt  infra  sex  annos.  Of  which,  and  replications  thereto, 
vide  Action  upon  the  Case  upon  Assumpsit,  (H  6,  7.) 

3d.  Another  promise  with  a  traverse  of  Ihe  promise  in  the  declaration : 
but  this  is  at  bad  plea,  for  it  amounts  onlj  to  the  general  issue  non  assumpsit. 
R.  2  Rol.  350.     Vide  ante,  (E  14.) 

{  What  may  be  given  in  evidence  under  the  general  issue   of  non  as" 
sumpsiU 

I.  Infancy,  Wailing  v.  Toll,  9  Johns.  Rep.  141.  Stansburj  v.  Marks,  4 
Da//.  150. 

2.  Joinder  of  improper  parlies,  Tom  r.  Goodrich,  2  Johns.  Rep. 
213. 

3.  Payment.     Drake  v.  Drake,  II  Johns*  Rep.  531. 

4.  Fraud.     Sill  v.  Rood,  15  Johns.  Rep.  230. 

5.  Other  matters  of  defence.  Runyan  v.  Nichols,  1 1  Johns.  Rep.  547. 
Bayley  v.  Taber,  5  Mass.  Rep.  286.  Baylies  v.  Ff^tliplace,  7  Mass.  Rep. 
325.  \ 

(2  G  2.)  Tender. 

So,  the  defendant  may  plead  matter  in  excuse  or  discharge :  as,  before  a 
general  imparlance,  he  may  plead  a  tender,  and  always  ready.  Lut.  226.  238« 
Clift.  203. 

To  a  plea  of  tender  plaintiOT  replied  a  demand  and  refusal  before  suiug  out  the 
writ ;  lejoinder  that  before  suing  out  the  writ  he  tendered,  &c.  traversing  that  at  any 
time  after  the  tender  aad  before  suing  out  the  writ  the  plaintiff  requested  him  to  pay, 
&c.     The  rejoinder  was  holden  bad  on  demurrer.     Willes,  632. 

In  a  plea  of  tender  defendant  must  say  he  was  always  ready  to  pay  ;  ready  from 
die  time  of  the  tender  is  not  suQcient.     Ibid. 

A  tender  of  bank  notes  is  good,  unless  specially  objected  to  on  that  account,  at 
the  time.     3  T.  R.  584. 

Bank  notes  are  not  made  a  legal  tender  by  the  stat.  37  Geo.  3.  c.  45. 2  Bos.  & 
Pull.  526. 

If  A.  B.  and  C.  have  a  joint  demand,  and  C.  a  separate  demand  on  D.,  and  D.  of* 
fer  to  A.  to  pay  him  both  the  debts,  which  A.,  refuses,  without  objecting  to  the  form 
of  the  tender,  on  account  of  his  being  entitled  only  to  the  joint  demand,  D.  may 
plead  this  tender  in  bar  of  an  action  on  the  joint  demand,  and  should  state  it  as  a 
lender  to  A.  B.  and  C.     3  T.  R.  683. 

If  the  tender  is  one  day  afler  the  day  of  pa3mfient  in  a  promissory  note,  it  is  not 
good.     Fort.  376. 

After  an  imparlance  had  by  executor,  he  shall  not  plead  tender  by  the  testator, 
and  that  testator  and  executor  w.^rc  and  are  always  ready  to  pay.     Fort.  376. 

After  general  imparlance,  leave  to  plead  tsndor  may  be  in  Uie  first  four  days  of 
next  term.     Barnes,  343.  354. 

[*]0n  want  of  time  for  the  post,  declaration  delivered  late,  defendant  may 
have  leave  to  plead  tender  after  the  four  days.  Barnes,  351.  353.  357.  i361, 
362. 

So,  if    plaintiff  amends  his  doclanilion,    dp'fondtmt  mirj^bave  leave  to  plead 
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tender  a«  of  last  tenn,  or  that  ptaintiff  accept  his  tender  of  the  present.    Barnes, 

'^Tender  cannot  be  pleaded  afler  mle  for  time.    Barnes,  337. 
When  and  how  this  must  be  pleaded,  vide  post  (2  W  28.) 
So,  rum  assumpsit  to  part,  and  tender  of  the  residue.     CI.  Ass.  1 04.  Clilt. 

Defendant  cannot  plead  non  assumpsit  to  all,  and  a  tender  as  to  part.  3  Wfls.  146.- 

4  T  R  194  1 

To  ft  tender  after  imparlance  the  plaintiff  may  plead  that  as  an  estoppel. 

Clift.  203. 

Or  he  may  demar.     Lut.  2^7.  239. 

If  tender  «n<«  diem  exhibitionU  Wte  is  pleaded,  plaintiff  shall  not  niake_  up 
th«  book  with  the  general  memorandum,  referring  to  the  first  day  of  term,  which 
was  before  the  tender,  but  with  a  special  memorandum,  accordmg  to  the  tecU     Wr. 

If  tender  is  pleaded,  the  placiia  is  no  evidence,  but  an  original  must  be  produced. 

^Tb'iif  Jiiswer  to  such  a  plea  that  the  plaintiff  had  before  the  tender  refained  an 
attorney,  and  instructed  him  to  sue  out  a  UUitai  against  the  defendant,  and  that  the 
attorney  had  accordingly  appUed  for  such  writ  before  the  tender  which  was  afterwards 

sued  out.  8  Tr.  629.  ^  ,      ^  .  ^.  j  .    .i.    j 

V  The  tender  of  a  smaller  sum  than  the  amount  of  the  debt,  as  stated  in  the  dec- 
laration, computing  interest  at  a  given  rate,  is  sufficient,  where  the  plaintiff  rej^es 
new  matter,  and  does  not  traverse  the  sufficiency  of  the  tender.  Vermont  Bank  v. 
Porter,  6  Day,  316.  >►       • 

(2G3.)  Within  age. 

Within  age.     Lut.  240. 

When  and  how  it  must  be  pleaded,  and  replications  thereto,  Vide  post,  {^ 

W  22.)— ante,  (2  C  2.)  .  o     i 

He  cannot  plead,  within   age,    and   traverse   the    promwef     R.  Jon. 

146. 

(2G4.)  Outlawry. 

So,  to  an  indebitatus  assumpsit^  where  the  ground  of  the  action  is  forfeited 
by  outlawry,  it  may  be  pleaded  in  bar,  that  the  plaintiff  is  outlawed.  Co. 
Lit.  128.  b.     3  Lev.  29.     Lut.  1512. 

So,  in  a  quantum  meruit,  though  the  demand  be  not  reduced  to  a  certainty. 
R.  2  Vent.  282.     Lut.  1514. 

So,  in  assumpsit^  upon  a  bill  of  exchange.     R.  3  Lev.  29. 

How  it  shall  be  pleaded  in  abatement,  vide  Abatement,  (£  2.) 

How  in  bar,  vide  post,  (2  W  24.) 

If  it  be  pleaded  in  bar,  and  the  outlawry  be   reversed  before  the  day  for 
bringing  in.the  record,  there  shall  be  only  a  respondeas  ouster.     R«    Yet.  36.  y 
>'  2  Cro.  484. 

'  Otherwise,  if  he  fails  to  bring  in  (he  record  upon  the  day,  when  there 
was  no  reversal,  for  then  there  shall  be  final  judgment.  R.  Cro.  Car. 
566. 

[*](2  G  5.)  Foreign  Attachment. 

So,  to  an  assumpsit  the  defendant  may  plead  a  recovery  by  a  foreign  at-, 
achment  on  a  plaint  entered  before  the  original  or  bill  filed.     Lev.  EoU  2^ 
{  Vide  Perkins  v.  Parker,  1  Mass.  Rep.  1 1 7.  ( 
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And  to  an  %ndebUati49  assumpsit  it  shall  be  given  ia  evidence  upon  non 
asrampsii.     Lnt.  905* 

If  the  plaint  was  entered  before  the  original  filed.  Per  Trevor,  I  SaU 
291.     Per  Holt,  if  there  was  a  condemnation  before  the  original.     1  Sal. 

The  defendant  must  shew  that  plaintiff  in  foreign  attachment  swore  his  debt. 
Sir.  64 1 .     Tide  3  East,  379. 

When  and  how  it  shall  be  pleaded,  vide  Att;ichment,  (H— !•) 
The  plaintiff  may  replj  to  it  that  the  debt  arose  out  of  the  jurisdiction. 
JLev.  Ent.  10*     R.  3  Lev.  23. 
Or,  may  traverse  the  custom. 
Or,  demur. 

(*2  G  6.)  Composition. 

So,  the  defendant  may  plead  a  composition  with  his  creditbrs  accord- 
ing to  the  statute.  Lut.  266.  Clift.  156.  [This  statute  has  been  re- 
peaied.j 

And  it  ought  to  conclude,  as  it  was  a  release.  Lut.  27f  •  for  it  itfin  the 
nature  of  a  defeasance.     Per  Holt,  (Com.  112.)* 

And  in  pleading,  it  is  sufficient  to  pursue  the  words  of  the  statute.  R. 
{Com.  112.) 

And  there  is  no  need  of  a  proferl  hie  in  cur.  R.  Modi  Ca.  58.  fCom. 
112.) 

It  is  sufficient,  if  it  be  for  the  equal  benefit  of  all  the  creditors,  though  it 
be  not  so  mentioned  in  the  composition.  (Com.  112.) 

If  he  shews  that  he  was  insolvent ;  for  it  shall  be  intended  that  he  con- 
tinued  so,  if  the  contrary  does  not  appear.     R.  Mod.  Ca.  58. 

But  he  must  shew  that  he  was  insolvent  at  the  beginning  of  the  sessions. 
Mod.  Ca.  IbG. 

But,  to  an  action  brought  by  one  of  the  creditors  of  a  debtor  to  recover  his  whole 
demand,  the  debtor  cannot  plead  an  agreement  between  him  and  his  creditors  that 
they  wmdd  accept  a  composition,  in  satisfaction  of  their  respective  debts,  to  be 
paid  in  a  reasonable  time.     2  T.  R  24. 

An  agreement,  (semble,  not  under  seal,  1  B.  &  P.  2S9.  11  East,  390.);  be- 
tween a  debtor  and  his  creditor,  to  give  and  accept  so  much  in  the  pound,  is  binding 
on  any  creditor.  2  T.  R.  24. ;  though  followed  up  by  acceptance.  5  East,  230. 
1  Smith,  1415. ;  unless  payment  is  guaranteed  by  a  third  person,  or  the  agreement 
is  founded  on  some  other  sufficient  consideration,  such  as  the  assignment  of  the 
debtor's  efiects,  in  trust  to  secure  payment,  2  T.  R.  supra,  when  it  will  be  binding, 
though  the  guarantee  is  for  part  only,  and  the  agreement  not  under  s^al.  11  East, 
390. 

A  creditor  is  not  bound  by  a.  composition  deed  to  which  he  is  party,  if  any  mis* 
representation  has  been  practised  to  obtain  his  consent.     6  T.  R.  263. 

Where  a  party  obliged,  is  to  be  discharged  from  his  obligation  by  performance  of 
an  aet,  it  is  for  him  to  perform  the  act  which  is  to  discharge  him,  without  waiting 
until  performance  is  demanded.  A  debtor  and  his  creditors  execute  an  agreement 
to  compound  his  debts  for  Ss.  in  the  pound,  payable  at  fixed  days.  The  pa3rments 
are  to  be  secured  by  promissory  notes,  [*jto  be  given  to  each  creditor  by  the 
debtor,  and  he  is  to  assign  to  the  creditors  certain  debts  owing  to  him  from  three  per- 
sons, upon  which  the  creditors  were  to  execute  a  general  release.  The  debtor 
makes  the  assignment.  One  creditor  never  applies  for  his  notes,  which  are  ready 
for  him,  but  the  debtor  does  not  go  and  offer  them.  Held,  that  such  creditor  might 
afler  the  day  of  payment,  sue  for  the  original  debt.     2  M.  &  S.  120. 

Where  a  debtor  is  discharged  by  compounding  with  his  creditors,  and  the  agree- 
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(3  6  IL)  Insimtd  computaverunt 

So,  to  an  assumpsit,  the  defendant  nnaj  plead  that,  since  the  promne  made, 
he  ^nd  the  plaintiff  insUnijU  computaverunt^  ct  super  compote  ilL  ipse  inventus 
fuit  in  arrear,  so  much,  which  he  has  paid.     Bro.  V.  M.  94.  100.     Vide 
Action  on  the  Case  upon  Assumpsit,  (G.) 

Or,  he  may  tender  the  arrears  found  on  the  account  in  court.  2  Mod. 
Int.  144. 

But  an  account  without  payment  or  release  is  no  plea  to  an  indebitatus 
assumpsit*  R.  3  Lev.  238.  ;  for  a  chose  in  action  cannot  discharge  a  mat* 
ter  executed. 

So,  insimul  compiit.  and  payment  amount  to  the  general  issue. 
''    On  account  stated  between  merchant  and  merchant,  the  balance  carries  interest 
from  the  time  it  is  liquidated.     8  Wils.  205. 

^  (2  G  12.)  Bond  for  the  money. 

So,  to  an  assumpsit  the  defendant  may  plead  a  bond  given  by  bim  for  the 
money  demanded.  CI.  Ass.  117.  Clift.  199.  For  the  bond  determines 
the  contract.     Cro.  Car.  415.     2  Cro.  33.  234.     Vide  post,  (2  W  46.) 

Or,  (hat  all  the  counts  are  for  the  same  sum,  and*  \te  has  paid  part,  and 
given  a  bond  for  the  residue.     Ray.  449.     2  Jon.  158. 

So,  he  may  give  it  evidence  upon  noh  assumpsit.     Per  Holt.  5  An. 

And  if  it  be  pleaded,  it  is  bad  ;  for  it  amounts  to  the  general  issue.  R. 
Cro.  EL  201.     Semb.  5  Mod.  314.     Vide  ante,  (E  14.) 

(2  G 13.)  Discharge  from  the  promise. 

So,  the  defendant  may  plead  that  the  plaintiff,  before  the  breach,  dis- 
charged him  from  the  promise.     Clift.  199.  * 

When  a  promise  may  be  discharged  or  not,  vide  Action  on  the  Case  apOR 
Assumpsit,  (6). 

(2  G 14.)  A  release. 

So,  be  may  plead  a  release  after  (he  promise.     CI.  Ass.  258. 

A  release  to  such  a  day  absque  hoc  quod  assumpsit  post,     Bro.  V.  M.  98. 

[*lBut  a  release  upon  performance  of  the  promise  in  part  quoad  hoc  does 
not  dischai^e  the  promise  for  the  residue.  R.  3  Rol.  413.  J.  20.  Vide 
post,  (2  W  30.) 

(2G15.)  Performance. 

So,  to  an  assumpsit  the  defendant  may  plead  a  special  performance. 

If  the  defendant  pleads  payment,  he  must  shew  in  certain  what  sum  he 
paid.     R.  Mar.  pi.  1 20.     Vide  Dan.  77.     Vide  ante,  (E  5.) 

But  a  sum  given  in  satisfaction  after  the  day  of  payment  is  no  good  plea. 
R.  4  Mod.  250. 

But  if  the  defendant  pleads  a  special  performance ;  as  payment,  &€• 
upon  an  indebitatus  assumpsit^  it  is  bad  ;  for  this  amounts  to  the  general 
issue  only;  yet  he  may  plead  i(,  for  it  admits  a  promise.     R.   1  Sa1.  394. 

So,  if  he  pleads  that  by  agreement  with  the  plaintiff  he  paid  to  A.  I 
Mod.  7. 

That  he  performed  all  on  his  part  to  be  performed.     R.  1  Sal.  394. 
Or,  another  promise,  and  traverses  the  assumpsit  mode  et/orma*     R«  2 
Rol.  350. 
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(2  G  16*)  Discharge  upon  statute  for  insolvent  debtors. — ^Vide 

Imprisonment,  (M  1.) 

So,  the  defendant  may  plead  in  discharge  of  an  execution  against  hit 
bodj,  kc.  a  discharge  according  to  the  statute  for  the  relief  of  insolvent 
debtors.     Sal.  521.     Lev.  Ent.  66. 

And  if  the  plaintiff  demurs  to  it,  he  shall  have  judgment,  but  no  execu- 
tion against  his  body ;  for  the  demurrer  confesses  the  discharge.  R.  3  Jon. 
165. 

So,  the  plaintiff  may  take  his  judgment  immediately.     Clift.  156. 

But  he  shall  not  be  discharged,  if  the  defendant  was  indebted  above 
the  sum  of  500/.  by  the  st.  30  Car.  2.  at  the  time  of  his  discharge; 
though  he  was  not  in  execution  for  it  29  May,  30  Car.  2.  R.  2  Jon* 
208. 

So,  it  18  no  plea  if  it  does  not  shew  all  things  done  which  entitle  tCre  * 
justices  to  jurisdiction*      R.  SaL  521,     2  Lev.   151.      Per  Holt.     Skin* 
362.  • 

In  pleading  a  judgment  of  a  court  of  limited  jurisdiction  it  is  necessary  to  state 
those  facts  that  give  the  court  a  jurisdiction,  and  having  stated  those,  the  party 
my  allege  generally  that  the  court  gave  such  a  judgment.     Willes,  199. 

The  insolvent  act  10  Gleo.  2.  gave  the  court  of  quarter  sessions  power  to  difl«> 
•harge  certain  persons  who  had  surrendered  before  a  certain  time ;  and  it  was 
holden  that  in  pleading  a  discharge  by  the  court  of  sessions  it  was  necessary  to 
allege  that  the  party  was  in  prison  or  had  surrendered  himself  before  that  time. 
Ibid. 

Saying  that  ''he  was  duly  discharged  by  the  court  oTquarter  sessions  from  his 
imprisonment  aforesaid,'^  is  not  alone  sufficient.     Ibid. 

If  A.  indebted  to  B.  by  simple  contract,  becomes  a  fugitive ;  insolvent  act  passes; 
A.  returns,  and  five  months  after  is  arrested  for  this  debt,  lies  five  months  in 
prison,  and  then  gives  bond  for  the  debt,  and  afterwards  surrenders,  f^Jand  is 
discharged  by  the  insolvent  act,  he  shall  not  plead  it  against  the  bond ;  for  he 
ought  to  have  surrendered  in  reasonable  time  before  he  was  arrested,  or  whea 
arrested,  have  brought  hah,  coi\  and  been  surrendered.  R.  on  demurrer.  2  Wils. 
332. 

A  pTonuse  to  waive  the  benefit  of  an  act  for  insolvent  debtors,  and  pay  the  debt 
oo  r^uesiy  will  revive  a  debt  barred  by  that  act ;  but  the  request  must  be  made  \ie^ 
fore  the  action  brought.     2  Bl.  724.  » 

(3  G  17.)  Statutes  of  set-oflf. 

It  is  enacted  by  the  st.  2  Geo.  2.  c.  22.  s.  13.,  "  that  where  there  are  mutual 
debts  -between  the  plaintifiT  and  defendant,  or  if  either  party  sue  or  be  sued  as  exe- 
cutor or  administrator,  where  there  are  mutual  debts  between  the  testator  or  intestate 
and  either  party,  one  debt  may  be  set  against  the  other,  and  such  matter  may  be 
given  in  evidence  upon  the  general  issue,  or  pleaded  in  bar,  as^the  nature  of  the 
ease  may  require,  so  as  at  Uie  time  of  his  pleading  the  general  issue,  where  any 
each  debt  of  the  plaintiff,  his  testator  or  intestate,  is  intended  to  be  insisted  on  in 
evidence,  notice  shall  be  given  of  the  particular  sum  or  debt  so  intended  to  be  in- 
sisted on,  and  i^on  what  account  it  became  due,  or  otherwise  such  matter  shall 
not  be  allowed  in  evidence  upon  such  general  issue." 

If  a  creditor  purchase  goods  of  his  debtor,  to  be  paid  for  in  ready  money,  the 
creditor  may  nevertheless  set  ofi*  his  demand  against  an  action  for  the  price.  1  East, 
375.     2  £sp.  626.     16  East,  138. 

A  verdict  against  a  plaintiff,  in  a  prior  action,  may  be  set  off  against  a  present  de- 
mand.    2  Burr.  1229. 

A  judgment  mav  be  pleaded  bv  wav  of  set-off  pending  a  writ  of  error.  3  T.  R. 
186. 
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Unliquidated  damages  are  not  the  subject  of  a  set-off.     6  T.  R^  488. 

In  covenant,  unliquidated  damages  arising  from  the  breach  of  other  covenants 
by  the  jplaintiff,  cannot  be  set-off.     Co'wp.  66. 

A  debt  due  from  the  plaintiff  and  another,  jointly  and  severally,  may  be  set-off. 
Seats,  if  jointly  only.     2  T.  R.  32. 

The  debt  and  costs  in  a  joint  action  by  A.  against  B.  and  C,  may  be  set-off 
against  those  recovered  in  an  action  by  B.  and  C.  against  A.,  notwithstanding  A, 
has  a  separate  demand  against  C.     8  T.  R.  69. 

The  costs  of  one  judgment  may  be  set-off  against  the  debt  and  cost  of  another. 

2  Blk.  826. 

The  coui-t  will  permit  the  costs  of  one  action  to  be  set-off  against  those  of  ano- 
ther (even  where  the  one  is  a  several,  the  other  a  joint  action),  the  party  applying 
undertaking  to  satisfy  the  attorney's  lien  for  his  bill  in  the  cause,  to  the  costs  of 
which  he  is  chargeable,  and  to  enter  a  remiiitur  in  that  in  which  he  is  entitled  to 
costs.    4  T.  R.  123.     2  H.  B.  441. 

Semble,  the  defendant  cannot  set-off  the  debt  and  costs  against  a  judgment  re- 
covered against  the  plaintiff,  if  the  plaintiff  has  still  another  demand  against  him. 
8  T.  R.  69. 

It  seems  that  the  court  will  not  permit  one  judgment  to  be  set-off  against  another 
on  motioii,  unless  the  same  might  be  done  by  plea  in  an  action  thereon.-     3  Easf, 

149. 

The  court  will  not  allow  one  judgment  to  be  set-off  against  another,  on  mption 
Where  the  interests  of  third  persons  have  intervened  ;  not,  therefore,  a  judgment 
recovered  by  A.  from  B.  when  solvent,  against  one  recovered  from  A*  by  the  as- 
signees of  B.  since  his  insolvency.    3  East,  149. 

The  defendant  may  set-off  a  judgment  recovered  from  the  plaintiff  against  the 
demand  for  which  he  is  suing,  and  the  costs  incurred,  though  the  plaintiff  is  in  ex- 
eputien  on  the  judgment,  since  that  is  no  satisfaction.  1  Taunt.  426.  1  M.  &  S« 
696. 

[*]Where  several  actions  were  brought  upon  two  policies  of  insunance,  under- 
written by  the  same  parties,  and  the  actions  on  each  were  respectively  consolidat- 
ed, atler  which  the  plaintiff,  in  one  of  the  consolidated  causes,  b&came  entitled  Co 
costs,  and  in  the  other  the  defendant ;  the  court  directed  ^the  costs,  taxed  and  al- 
lowed to  the  defendant  to  be  set-off  against  those  taxed,  and  allowed  to  the  plaintiff, 
although  the  same  underwriter  was  not  a  defendant  in  both  actions.  1  H.  Blk.  217. 

If  A.,  equitabfy  entitled  to  the  costs  of  a  nonsuit  in  an  action  by  B.  against  C, 
and  liable  tcrpay  the  costs  of  a  nonsuit  in  an  action  by  himself,  (A.)  against  B.  ;  the 
costs  of  the  no^isuit  in  the  action  by  B.  against  C,  may  be  set-off  against  the  costs. 
of  the  nonsuit  in  the  action  by  A.  against  B.  ^   1  H.  Bl.  657. 

Costs  taxed  upon  an  interiocutory  order  made  in  an  inferior  court  in  the  course 
ef  a  suit  there,  may  be  set-off.     2  11.  Bl.  248. 

Where  the  plaintiff  sued  out  execution  against  the  defendant,  an  uncertificated 
bankrupt,  notwithstanding  the  allowance  of  a  writ  of  error,  which  execution  was  set 
aside  on  the  ^ground  of  irregularity,  with  costs,  the  court  refused  to  permit  the 
amount  of  those  costs  to  bo  set-off  against  the  costs  of  the  action.     1  N.  R.  311. 

Motion  to  set-off  costs  in  a  suit  in  C.  B.,  for  which  the  plaintiff  here  (in  the  ex- 
chequer) had  retained  the  defendant  as  the  attorney,  (though  ho  himself  was  not  the 
party),  against  the  judgment  here,  was  granted.     1  Anst.  271. 

Hie  court  will  not,  in  a  summary  way,  enable  a  prisoner  to  set-off  a  debt  from 
the  plaintifi^  against  the  execution  under  which  he  is  taleen.     6  Taunt.  176. 

A  plaintiff  will  not  be  allowed  to  pay  into  court  a  cross  demand  for  which  the  de- 
fendant is  suing  him,  to  go  in  reduction  of  the  damages  that  he  shall  recover  from 
the  defendant.     3  Taunt.  525. 

Where  a  debt  due  from  the  vendor  to  the  vendee  is  to  bo  taken  in  part  payment^ 
it  need  not  be  set-off  in  an  action  for  the  price.     12  East,  1. 

The  court  cannot  apply  a  fine  estreated  in  payment  of  tlie  expenses  of  prosecu- 
tion.    2  Anst  523. 
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Two  parts  of  a  plea  of  a  set-ofF,  are  as  two  counts  in  a  declaration,  and  if  one 
part  be  good,  a  genera]  demurrer  to  the  whole  is  bad.     2  Blk.  910. 

Tbere  is  no  compulsion  upon  a  defendant,  to  make  a  sot- off,  and  if  he  pleases  he 
may  bring  a  cross  action.     2  Smith,  668.     4  Camb.  134. 

A  replication  to  a  plea  of  set-off,  comprising  two  debts — one-  of  record,  the  other 
m  simple  contract  debt,  protesting  that  the  plaintiff  owes  the  debt  of  record,  that  he 
is  not  indebted  modo  etformay  and  concluding  to  the  country,  seems  bad.  1  East, 
369. 

The  statute  of  limitations  may  be  replied  to  a  plea  of  set-off.     Str.  1271. 

It  is  enacted  by  stat.  5  Geo.  2.  c.  30.  s.  28.  (an  act  to  prevent  the  committing  of 
frauds  by  bankrupts),  <*  that  where  it  shall  appear  to  the  commissioners,  er  the  major 
part  of  them,  that  there  hath  been  mutual  credit  given  by  the  bankrupt  and  any  other 
person,  or  mutual  debts  between  the  bankrupt  and  any  other  person,  at  any  time 
before  such  person  became  bankrupt,  the  said  commissioners,  or  the  major  part  of 
them,  or  the  assignees  of  such  bankrupt's  estate,  shall  state  the  account  between 
them,  and  one  debt  may  be  set  against  another  ;  and  what  shall  appear  to  be  due 
on  either  side  on  the  baJance  of  such  account,  and  on  setting  such  debts  against  one 
another,  and  no  more,  shall  be  claimed  or  paid  on  either  side  respectively." 

Mutual  credit,  ex  vi  /enntnt,  imports  unliquidated  damages,  as  contradistinguished 
from  mutual  debts  ;  therefore,  unless  in  the  case  of  bankruptcy,  [*] unliquidated 
losses  on  policies  of  insurance,  cannot  be  set-off     1  M.  &  S.  494. 

And  debts  deemed  in  law  of  a  different  nature  may  be  set  against  each  other, 
«  mdess  in  cases  where  either  of  the  said  debts  shall  accrue  by  reason  of  a  penalty 
contained  in  any  bond  or  specialty ;  and  in  all  cases  where  either  tlie  debt  for  which 
the  action  hath  been  or  shall  be  brought,  or  the  debt  intended  to  be  set  against  the 
vame  hath  accrued,  or  shall  accrue,  by  reason  of  any  such  penalty,  the  debt  intend- 
ed to  be  set-off  shall  be  pleaded  in  bar,  m  which  plea  shall  be  shewn  how  much  is 
tnily  and  justly  due  on  either  side  ;  and  in  case  the  plaintiff  shall  recover  in  any  such 
action  or  suit,  judgment  shall  be  entered  for  no  more  than  shall  appear  to  be  truly 
and  justhr  due  to  the  plaintiff,  afler  one  debt  being  set  against  Uie  other  as  aforesaid." 
Stat.  8  4eo.  2.  c.  24.  s.  5. 

Under  the  st.  8  6.  2.,  no  debt  on  bond  can  be  set-off,  unless  it  be  on  a  bond  for 
securing  the  payment  of  money.    .Willes,  261. 

A  bail  bead  cannot  be  set-off.     Willcs,  261. 

Not  can  such  a  bond  (given  to  an  officer  of  the  palace  court)  be  set-off  under 
the  St.  2  6.  2.  to  an  action  brought  against  that  officer  on  simple  contract.     Willesi 

261. 

A  bail  bond  assigned  over  by  the  sheriff  to  the  party,  may  be  set-off  to  an  action 

brought  by  that  party.     Willes,  261. 

In  pleading  a  set-off  to  debt  on  bond,  or  in  setting  off  a  debt  due  on  bond,  the  sum 
averred  to  be  due  upon  the  bond  is  material,  and^  therefore  traversable  ;  and  if  not 
traversed,  is  admitted.     3  T.  R.  65, 

A  material  and^efinite  averment  is  not  rendered  immaterial  and  indefinite,  by  be- 
ing laid  under  a  videlicet.  Therefore  since  in  a  set-off  to  debt  on  bond,  it  is  neces- 
sary undec  stat.  S  Geo.  2.  c.  24.  s.  5.,  to  set  forth  what  is  really  due  on  the  bond, 
the  sum  stated,  though  under  a  videlicet,  is  traversable.     6  T.  R.  460. 

Debt  on  bond.  The  plea,  without  craving  oyer  of  the  bond,  and  stating  what  waa 
justly  due  thereon,  pleaded  a  set-off  to  the  supposed  promises  in  declaration  men- 
tioned ;  treating  the  action  as  an  action  offissumpsit.  Held,  that  the  plaintiff  might 
treat  the  plea  as  a  nuJiity,  and  si^n  judgment.     2  M.  &  9.  606. 
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(2  H)  PLEADING  IN  AN  ACTION  FOR  A  DECEIPT. 

As  to  the  original  and  declaration  in  an  action  for  deceipt,  or  in  an  ac« 
tion  upon  the  case  in  the  nature  of  deceipt,  vide  Action  upon  the  Case  for 
t^eceipt,  (F  1,  &c.  ) 

To  this  action  the  defendant  generally  shall  plead  not  ^uiltj.     Pal.  393. 

And  he  may  plead  not  guilty  to  an  action  for  deceipt  in  levying  a  fine  in 
C.  B.  of  land  in  antient  demesne,  whereby  it  becomes  frank-fee,  though 
matter  of  record  is  mixt  with  matter  of  fact.     R.  Tr.  10  An.  in  C.  B. 

(2  I)  PLEAEHNG  IN  TROVER. 

As  to  a  declaration  in  trover,  vide  Action  upon  the  Case  upon  Troveri 
(G  l,&c.) 

The  defendant  can  plead  nothing  but  not  guilty,  or  a  release.  Vide  ibi- 
dem.    }  Vide  Smith  v.  Rutherford,  2  Serg.  &  Rawle,  358.  } 

Not  guilty  infra  sex  annos.     Lut.  99. 

{  In  trover,  under  the  general  issue  the  defendant  may  shew  in  justifica- 
tion, a  right  of  entry  for  rent  arrear,  under  which  he  entered  and  distrained. 
Kline  v.  Husted,  3  Caines'  Rep.  275. 

So,  he  shew  a  title  in  a  stranger.  Schermerhom  r.  Van  Volkcnburgh, 
11  JohnjB.  Rep.  529.  Vide  Kennedy  r.  Strong,  M.Johns.  Rep.  128.  Ro- 
tan  V.  Fletcher,  15  Johns.  Rep.  207.     Laspeyre  r.  M'Farlane,  2  Tay.  187. 

So,  he  may  shew  title  in  himself,  as  administrator.  Hostler  v.  Skulk  I 
Tay.  152.  } 

[*](2  K.)  PLEADING  IN  CONSPIRACY. 
(2  K.)  In  conspiracy. 

As  to  the  original  and  declaration  in  cod'spiracy,  or  action  upon  the  case 
in  the  nature  of  a  conspiracy,  vide  Action  upon  the  Case  for  Conspiracj^ 
.(Cl,&c.) 

To  this  action  the  defendant  shall  generally  plead  not  guilty. 

Antiently  it  was  usual  for  the  defendants  to  plead  a  justification  specially, 
shewing  the  grounds  of  the  prosecution.     3  Bui.  284.     2  Cro.  193. 

But  it  is  not  so  safe,  because  it  is  tantamount  to  the  general  issue,  R» 
that  such  special  matter  may  be  pleaded,  for  it  is  not  safe  to  send  it  to  Lay 
Gens.     20H.  7.  ll.b.     R.  2  Cro.  131. 

I  A  conspiracy  to  commit  a  felony,  if  the  felony  be  coiifmittcd  in  pursu- 
ance of  the  conspiracy,  cannot  be  punished  as  a  distinct  offence,  because 
the  misdemeanor  is  merged  in  the  felony.  Commonwealth  v.  Kingsbury 
&  al.  5  Mass.  Rep.  106.  | 

(2  L)  PLEADING  IN  AN  ACTION  FOR  DEFAMATION. 

(2  L  L)  Declaration. 

As  to  declaration  in  seandalum  magnatufn,  vide  Action  on  the  Caae  for 
Defamation,  (B  3.) 

For  slander  of  title,  vide  Action  on  the  Case  for  Defamation,  (C  1,  &c.) 
As  to  a  declaration  for  slander  against  a  common  penson,  vide  Action 
upon  the  Case  for  Defamation,  (G  1,  &c*> 
[*335]  ' 
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.^^Ottfl^  the  publication  of  a  libel  must  be  stated  in  a  declaration,  yet  it  wf  bf 
Collected  firom  the  whole  of  it,  and  needs  not  any  technical  words.     3  Blk.  Id37. 

Tl^  use  of  the  words  ''  of  and  concerning,"  in  an  action  or  indictment  for  a  libel| 
is  to  connect  the  party  libelled  with  the  libellous  matter.  The  innuendoes  being 
merely  explanatory,  cannot  do  this.  4  M.  &  S.  169.  •^  Vide  Gilbert  v.  Field,  3 
Caines'  Rep.  329.  Van  Yechten  v.  Hopkins,  5  Johns.  Rep.  211.  Thomas  v. 
Croswell,  7  Johns.  Rep.  264.  Lindsey  v.  Smith,  7  Johns.  Rep.  359.  Boonman 
o.  Boyer,  3  Binn.  517.  Shafier  v.  Kintzer,  1  Bum.  537.  M'Glurg  v.  Ross,  5 
Binn.  218.  >- 

A  dedaratioii,  stating  that  the  defendant  published  of  the  plaintiff  a  false  and  ma- 
licious libel,  purporting  thereby  that  the  plaintiff's  beer  was  of  a  bad  quality,  and  de- 
ficient in  measure,  whereby  he  was  injured  in  his  credit  and  business,  is  bad.  1 
Mais.  522.     6  Taunt.  169.  ^  Yide  Ward  v,  Clark,  2  Johns.  Rep.  10.  >> 

In  an  indictment  or  action  for  a  libel  published  in  a  foreign  language,  it  must  be 
«et  foitk  in  the  original.     6  T.  R.  162. 

An  allegation  that  a  Ubel  was  printed  by  the  defendant's  authority,  imports  that  it 
vna  printed  by  a  third  person.     14  East,  1. 

•^  If  one  of  two  counts  in  a  declaration  for  a  libel,  is  bad,  and  entire  damages  be 
ffvoDf  the  juclgment  will  be  erroneous.  Cheetham  v.  Tillotson,  5  Johns.  Rep. 
430.  Vide  Kennedy  v,  Lowry,  1  Binn.  397.  Bloom  «.  Bloom,  5  Serg.  &  Rawle, 
393.  But  vide  cent'.  Hogg  v.  Wilson,  1  Nott  &  M'Cord,  216.  Neilson  v.  Emer- 
son, 2  Bay,  439. 

b  a  declaration  for  a  libel,  matters  suggested  by  way  of  inducement,  need  not 
be  proved.  Coleman  e.  Southwick,  9  Johns*  Rep.  45.  Easdand  v.  Caldwell,  2 
Bibb,  24.  > 

(2  L  2.)  Plea.— Not  guilty. 

To  an  action  for  defamation  the  defendant  shall  plead  not  guilty.  Luf. 
1291. 

The  general  issue  is  proper  in  a  suit  for  defamation  of  title,  where  the  defenae  is 
a  claim  of  title.     3  Taunt.  246. 

Or,  may  make  a  special  justification. 

The  defendant  shall  plead  nSt  guilty,  if  he  did  not  speak  the  words  in  the 
declaration. 

Or,  spoke  them  in  a  course  of  justice,  or  in  a  manner  not  malicious.  2 
Cro,9I.     Popb.  69. 

[*]Qn  not  guilty  pleaded,  the  truth  of  the  words  shall  not  be  allowed  to  be  given 
in  evidence,  in  mitigation  of  damages  ;  it  shall  be  pleaded,  that  plaintiff  may  be  pre- 
pared to  defend  himself.  This  was  resolved  on  at  a  meeting  of  all  the  judged. 
Str.  1200.  ^  Vide  Van  Ankin  v.  Westfall,  14  Johns.  Rep.  233.  Maybee  v.  Ave- 
ry,  18  Johns.  Rep.  352.  Van  Ness  v.  Hamilton,  19  Johns.  Rep.  349.  BaUey  v.^ 
Hyde,  3  Conn.  Bfep.  463.  Treat  v.  Browning,  4  Conn.  Rep.  408.  Grant  v.  Ho- 
ver, 6  Munf.  13.     EasUand  v.  Caldwell,  2  Bibb,  24. 

But,  on  the  general  issue,  the  defendant  may  prove,  in  mitigation  of  damag;es, 
facts  and  circumstances,  affording  a  ground  of  suspicion  that  the  plaintitf  was  guilty 
of  the  misconduct  imputed  to  him,  in  order  to  diminish  the  presumption  of  the  de- 
fendant's  malice  ;  which  if  pleaded,  would  not  have  amounted  to  a  justification. 
Bailey  t>.  Hyde,  ut  supra.  Commonwealth  «.  Clap,  4  Mass.  Rep.  163.  Vide 
Lamed  «.  Buffinton,  3  Mass.  Rep.  646.  Wolcott  u.  Hall,  6  Mass.  Rep.  514. 
WiUiams  v.  Mayer,  cited  1  Birtn.  92.  in  nota.  Cheatwood  v.  Mayo,  6  Munf.  16. 
M'Alexander  r.  Harris,  6  Munf.  465.     Buford  v.  Whmyy  1  Nott  &  M'Cord,  268. 

Whether  the  general  character  of  the  plaindff,  in  an  action  of  slander,  can  be  given 
in  evidence,  in  mitigation  of  damages?  vide  Grant  v.  Hover,  6  Munf  13.  Sawyer 
V.  Eifert,  2  Nott  &  M'Cord,  511.  Buford  v.  M'Luny,  1  Nott  «c  M'Cord,  268. 
CaUoway  v.  Middleton,  2  Marsh.  372. 

So,  the  plaintiff  may  give  evidence  pf  his  rank  and  condition  in  life,  to  aggravate 
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the  damages ;  and  the  defendant  may  avail  himself  of  such  evidence,  ia  mitigafiott 
of  damages.     Lamed  u.  Bufiinton,  3  Mass.   Rep.  546. 

Other  words  than  those  laid  in  the  declaration,  may  be  given  in  evidence,  in  proof 
of  malice.  WalUs  v.  Mease,  3  Binn.  560.  Kean  v.  M'Laughlin,  2  Scrg.  & 
Rawle,  469.     Shock  v.  M'Chesney,  2  Yeates,  473.  >^ 

"Where  the  words  amount  to  treason  or  felony,  defendant  cannot  on  general  issue 
prove  the  truth  in  mitigation.     Barnes,  196.     Pr.  Reg.  383.     (Com.  551.)     Wfl- 

es,  Rep.  20.  S.  €. 

So,  the  defendant  may  plead  the  statute  of  limitations. 

Within  age.  Cent,  if  he  was  seventeen.     Noy,  129. 

So,  be  may  plead  that  the  plaintiff  did  not  take  the  oath  mentioned  in  the 
declaration.'^  Semb.  Cro.  El.  169. 

(2L3.)   In  justification.— When  allowed. 

But  if  the  defendant  can  justify  the  truth  of  (he  words,  be  shall  not  plead 
not  guilty,  but  must  plead  a  special  justification  :  but  this  admits  the  wo^, 
and  aids  uncertainty  in  alleging  them.     Jon.  307. 

{And  ifhefaifto  establish  the  justification,  malice  will  be  inferred. 
Jackson  v.  Stetson,    15  Mass.  Rep.  48.  { 

And  there  may  be  an  implied  justification  of  a  libel  or  of  slander  from  the  occa- 
sion, (as  if  read  in  a  judicial  proceeding,)  as  well  as  on  account  of  the  subje^  1 
T.R.  110, 

So,  if  he  can  confess  the  words,  and  by  special  matter  shew  them  not  ac- 
tionable, he  ^hall  not  be  put  to  the  genenU  issue.     4  Co.  14.  a.     Poph.  fi7. 

And  therefore,  if  the  words  were  spoken  in  another  sense,  the  defendant 
may  plead  it  specially.     R.  4  Cro.  14.  a. 

So,  if  spoken  in  a  court  of  justice  as  counsel.  R.  2  Cro.  90.  }  Vide 
Hardin  t>.  Cumstock,  ^  Marsh.  481.     Buntoji  v.  Worlcy,  4  Bibb,  38. 

So,  if  spoken  by  a  member  of  a  legiElative  body,  in  the  performance  of  bis 
publick  duties.    Coffin  t.  Coffin,  4  Mass  Rep.  1.  * 

So,  accusation  preferred  to  the  chief  magistrate,  of  a  state  against  the 
character  of  publick  aflairs  of  his  appointment,  are  so  far  of  the  nature 
of  judicial  proceedings,  that  the  accuser  is  not  bound  to  prove  the  truth  of 
them ;  and  is  excusable  unless  the  accusation  originated  in  malice,  &c. 
Gray  v.  PeJttland,  2  St  rg.  &  Rawle,  23.  } 

The  defendant  may  justify  words  in  scandalum  magnalum,  as  well  as  in 
an  action  by  a  common  person.     R.  4  Co.  13,  14.  Kelw.  26.  R.  Poph.  66. 

But  it  is  no  justification  for  the  speaking,  that  there  was  a  common  fame 
that  the  plaintiif  was  guilty.     Dan.  163. 

That  be  was  a  bankrupt,  without  averment  that  be  continued  so.  R.  2 
Cro.  679.  ^ 

{  So,  it  18  no  justification  for  a  libel,  that  the  plaintiff  had  previously  de- 
famed the  defendant^  and  that  the  dcfi  ndant  published  the  words  in  his  own 
defence.  Walkf  r  r.  Winn,  8  Mass.  Rep.  248.  Vide  Thompson  r.  Boyd, 
1  Rep,  Con.  Ct.  80. 

Whether  the  insanity  of  the  defendant,  a(  the  time  of  uttering  defamatory 
words,  can  be  a  justification  ?  Vide  Dickinson  r.  Barber,  9  Mass.  Rep. 
225.  } 

(2  L  4.)  Replication  to  it. 

To  the  justification,  the  plaintiff  by  replicalion  shall  say  generally  dt  t»/M- 
ria  sua  propria^  &c.     1  Sand.  244. 
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Or,  be  may  say,  that  after  the  crime  of  which  be  was  accused,  and  before 
speaking,  be  was  pardoned.     Dan.  163.     R.  Mod.  863.  872. 

(SXf  5.)  How  justification  shall  be  pleaded. 

The  justification  is  not  good,  if  the  defendant  does  not  confess  the  speak- 
ing of  the  words  alleged;  as,  if  the  declaration  is  for  saying  you  stole  mj 
cloth  and  half  a  yard  of  velvet ;  justification,  (hat  the  plaintiff  being  a  tailor, 
bad  velvet  delivered  him  to  make  a  coat,  which  he  made  too  little,  ratione 
cujus  he  said,  you  stole  part  of  my  velvet,  is  not  good ;  for  it  does  not  con- 
fess any  words ;  though  it  traverses  the  words  alleged.     R.  Cro*  EL  239. 

So,  if  the  declaration  alleges  an  accusation  of  returning  on  a  commission 
[*]the  examination  of  divers  not  sworn,  it  is  no  justification  that  he  returned 
one.     R.  Cro.  £1.  623. 

If  the  declaration  be  for  saying,  you  are  a  thief,  and' stole  20/.,  it  is  na 
justification  that  he  stole  a  hen.     R.  2  Cro,  676. 

If  the  justification  be  Upon  a  presentment  at  a  leet,  he  must  shew  the  mat* 
ter  to  be  within  thejurisdiotion.     R.  Cro.  EL  492. 

And  that  the  plaintiff  knew  the  presentment  false.    R.  Cro.  EL  492. 

So,  the  justification  is  not  good,  if  the  words  with  the  circumstances  by 
whicbhe  justifies  are  actionable.     R.  1  BrownL  5. 

If  the  defendant  says  that  the  plaintiff  was  found  guilty  of  perjury  by 
verdict,  &c.  if  he  does  not  shew  judgment  thereon.     R.  1  BrownL  II. 

Where  the  slander  of  professional  character,  is  a  charge  of  general  misconduct,  a 
plea  in  justification  must  specify  the  particular  instances.     1  Taunt.  543. 

In  justifying,  in  an  action  for  defamation  of  title,  under  the  authority  of  adventu- 
rers,  the  plea  must  state  their  names  and  relation  to  the  property.  1  M.  &  S. 
304. 

A  justificatien  to  a  charge  of  swindling,  must  specify  the  particular  acts  of  fraucl 
upon  which  the  defendant  founds  his  accusation,  that  the  plaintifi'may  know  what  he 
will  be  called  upon  to  disprove,  otherwise  he  must  come  to  trial  prepared  to  justify 
the  whole  life.     1  T.  R.  74S. 

Where  the  plaintiflf  declared  against  the  defendant  for  publishing  a  libel,  in  an  a<v 
count  of  a  trial,  imputing  to  him  the  crime  of  perjury  and  judicial  delinquency,  ift 
his  character  of  clerk  of  the  court  of  requests  at  Liverpool,  and  the  defendant  en- 
deavoured to  justify  *^  as  to  such  parts  of  the  supposed  libel  as  purport  to  contain  aa 
account  or  statement  of  the  trial  of  the  plaintiff  for  an  assault,  &c.  aodt  of  the  facts, 
circumstances,  and  statements  which  occurred,"  held  too  general  and  indefinite. 
3  Smith,  491. 

«^  Where  m  an  action  for  a  libel,  the  defendant  justifies  as  to  a  part  of  thie  charge^ 
but  not  as  to  the  whole,  the  plea  will  be  bad  on  demurrer.  Sterling  v.  Sherwood, 
20  Johns.  Rep.  204.  Eales  v.  Shackleford,  1  Litt.  35.  ^ 

Justification  of  a  libel,  that  there  was  reason  for  thinking  the  imputation  was  true 
from  what  had  been  said,  held  bad  on  special  demurrer,  4br  not  stating  what  had 
been  said,  and  by  whom.     1  Price,  76. 

A  stranger  who  justifies  a  publication  defamatory  of  another's  title,  under 
the  party  claimmg  title,  must  shfew  that  it  was  made  by  his  authority.  1  M.  &  S. 
304. 

(2  L  6.)  What  shall  be  a  good  justification. 

If  the  words  accuse  of  felony,  the  defendant  in  justification  may  say  quod 
JuratusfuUj  &c.     1  Sand.  243,  4. 

If  of  perjury,  that  the  defendant  was  perjured  in  his  answer  in  chancery. 
Clift.  103.       ' 

Or,  when  he  was  a  witness  at  nisiprius  or  sessions  of  the  peace. 

f*337] 
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Or,  when  eiaoMoed  apoD  interrogntorie^  in  ch^ncecj. 

That  be  fals^lj  swore  a  debt  opoQ  a  foreign  altacbineat.    R,  BeodL  pi.  ^ 
316.     1  And.  13. 

That  being  aheriff,  he  sold  the  office  of  under-sbertC  contrary  to  his  oath. 
Bro.  R.  97. 

That  being  apon  a  jury  in  a  leet,  the  plaintiffrevealed  secrets  contrary  to 
his  oath.     Bro.V.M.  119. 

So,  if  there  is  a  general  pardon,-  a  justification  for  words,  which  accuse 
of  treason,  will  be  good,  if  the  plaintiff  does  not  plead  it  for  he  may  be 
within  the  exceptions.     R.  Ray.  33. 

r*]So,  if  the  defendant  justifies,  and  a  verdict  be  thereon  found  for  the 
plaintiff,  he  shall  not  have  judgment,  if  the  words  are  not  actionable.  R. 
3  Lev.  51. 

(2  L  7.)  What  not. 

'  But  the  defendant  to  an  action  for  defamation  cannot  plead  that  the 
plaintiff  non  fait  damnificatus  modo  et  forma*     R«  Dy.  36.  b. 

So,  itisjio  plea  that  the  plaintiff  was  not  of  good  fame  prou/.  Dan. 
173. 

That  there  was  a  common  fame  that  the  plaintiff  was  guilty.  {  Vide  Wol- 
cott  V.  Hull,  6  Mass.  Rep.  514.  { 

In  an  action  for  a  libel,  the  defendant  under  the  general  issue  may  prove,  in  mit* 
igalion  of  damages,  that  the  plaintiff  was  general^  suspected  to  be  guiky  of  the 
crime  thereby  imputed  to  him.  1  M.  &  S.  284.  '  ^  Tide  Bailey  v.  Hyde,  8  Conn. 
Rep.  463.  ^  Secttif  where  he  has  pleaded  in  justification  that  the  chaige  is  true. 
Id.  286. 

What  is  a  malicious  publication,  it  is  for  the  juiyto  determine.     2  Smidi,  3. 

It  is  no  justification  to  plead  that  such  a  one  told  the  slander  to  the  defendant.  7 
T.  R.  17.  ^  Yjde  Binns  «.  M'Corkle,  2  Browne,  79.  Kennedy  o.  Gregory,  1 
Birni,  85.     Morris  v.  Duane,  1  Binn.  90.  in  noto.  ^ 

But  if  the  person  repeating  the  slander  at  the  same  time  mention  the  name  of  the 
person  from  whom  he  heard  it,  that  may  be  pleaded  in  justification  to  an  action 
prought  against  the  former.     Ibid.  ^  Vide  Hersh  v.  Ringwalt,  3  Teates,  508. 

But  a  charge  of  felony  is  not  justified,  by  evidence  proving,  that  the  plaintiff  had 
laken  aswarm  of  bees  with  their  honey,  firoro  the  tree  of  a  third  persen ;  the  beet 
having  been  confined  to  the  tree,  but  not  otherwise  reduced  to  posseaeion.  Wallia 
T»  Mease,  8  Binn.  546. 

So,  it  is  not  a  justification,  in  an  action  against  the  printer  of  a  newspaper,  for  a 
libel,  that  it  was  published  at  the  request  of  a  third  person,  whose  name  was  given 
at  the  time,  and  who  paid  for  it  in  the  usual  course  of  business  ;  but  it  may  go  in 
mitigation  of  damages.     Runkle  o.  Meyer,  3  Teates,  518.  ^ 

(2  M)  PLEADING  IN  AN  ACTION  FOR  A  DISTURBANCE. 

As  to  the  declaration  and  pleas  in  an  action  on  the  case  for  disturbance, 
vide  Action  on  the  Case  for  a  Disturbance,  (B  1,  3.) 

(2  N)  PLEADING  IN  AN  ACTION  FOR  A  NUISANCE. 

As  to  the  declaration  in  an  action  on  the  case  for  a  nuisance,  and  picas 
thereto,  vide  Action  on  the  Case  for  a  Nuisance,  (E  1,  2.) 

As  to  proceedings  in  a  quod permiitat^  vide  Action  on  the  Case  for  a  Nui- 
sance, (D — E,  &c.) 
[•338] 
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(9  O)  PLEADING  IN  AN  ACTION  FOR  A  MISFEASANCE. 

The  declaration  in  an  action  for  misfeasance  in  an  officer  niast  shew,  that 
the  defendant  ^as  an  officer,  that  it  was  bis  dntj  to  do,  and  that  he  acted  con* 
trary  to  his  duty* 

As,  if  it  be  for  a  false  return  of  a  writ  for  an  election  to  parliametit,  he 
most  shew  that  such  writ  issued  and  was  delivered  to  the  defendant,  being 
sheriflf,  who  proceeded  to  the  election  secundum  txigtnU  hrtvis^  and  that 
the  plaintiff/iitY  dtbito  modo  eUcl.,  but  the  defendant  returned  another  elect* 
ed.     (Com.  132.     1  Ld.  Raym.  904.) 

{  So,  in  an  action  for  a  false  return,  the  declaration  must  allege  the  falsity 
of  the  return,  and  the  materiality  of  the  matter  averred  to  be  falsely  return- 
ed.     Kidzie  v.  Sackrider,  14  Johns.  Rep.  195.  \ 

But,  if  the  declaration  shews  the  misfeasance,  it  is  sufficient,  though  it 
#mits  several  circumstances  not  material :  as,  if  the  action  be  for  tearing  the 
seal  from  a  deed,  whereby  an  annuity  or  rent  was  granted,  though  it  does  not 
iay  that  it  was  the  seal  of  the  grantor,  or  what  seal,  or  that  thereby  he 
lost  his  annuity,  or  the  deed  was  void,  or  whether  it  was  an  annuity  or  rent 
charge.     R.  2  Cro.  255. 

I  No  action  will  lie  at  the  suit  of  an  individual,  against  a  publick  officer, 
for  a  misfeasance  or  non-feasance,  in  the  performance  of  his  duty,  without 
shewing  special  damage ;  and  the  special  damage  must  be  particularly  alleg- 
ed.    Butler  r.  Kent,  19  Johns.  Rep.  223.  | 

In  actions  for  malicious  prosecutions  or  arrest,  it  must  be  shewn  that  the  [^orig- 
inal suit  is  terminated,  otherwise  there  might  be  two  contradictory  verdicts.  Dougl. 
215.  The  rule  holds  in  a  malicious  commitment  under  the  warrant  of  a  magistrate^ 
upon  a  charge  of  felony,  since  that  is  but  a  preparatory  step  in  order  to  trial.  2  T. 
R.  225.  ^  Tide  Thomas  v.  De  Grafifenreid,  2  Nott  &  M'Gord,  143.  Smith  v. 
JBfaaekleroid,  1  Nott  &  M'Cord,  36.  >> 

In  an  action  for  a  malicious  prosecution,  by  a  commitment  under  a  magistrate's 
warram  upon  a  chaige  of  felony,  the  averment  that  the  plaintifT  was  discharged  from 
his  imprisonment,  without  disclosing  upon  what  grounds,  does  not  sufficiently 
■hew  that  the  prosecution  is  at  an  end,  since  he  might  have  been  discharged,  and 
the  prosecution  still  be  carried  on.  To  say  that  he  was  acquitted  is  sufficient, 
since  that  means  by  the  verdict  of  a  jury.  2  T.  R.  225. 

In  case  for  a  malicious  arrest  in  an  inferior  court  that  had  no  jurbdiction,  and 
averment  that  defendant  knew  that  the  court  had  no  jurisdiction,  seems  unnecessa^ 
ry.     2Wils.  302. 

In  case  for  a  malicious  prosecution  for  felony,  a^  copy  of  the  record  and  acquittal 
must  be  proved  ;  iecus^  if  only  for  a  misdemeanour.     1  Blk.  358. 

In  an  aetion  for  a  malicious  prosecution  for  felony,  the  original  record.  Or 
a  copy,  must  be  admitted  in  evidence,  however  obtained  ;  though,  if  surreptitiously 
proceedings  will  be  stayed.     14  East,  302. 

In  case  for  malicious  prosecution,  the  plaintiff  must  prove  malice,  express  or  im- 
plied, add.  the  want  of  probable  cause.     4  Burr.  1971. 

From  the  want  of  probable  cause,  malice  may  be,  and  usually  is,  implied.  1  T* 
R.  645. 

Proof  of  an  acquittal,  from  want  of  prosecution,  is  not  presumptive  proof  of  mal» 
ice  in  an  action  for  a  malicious  prosecution.     9  East,  361. 

A  nonpros  affords  no  inference  of  malice.     4  Taunt.  7. 

An  action  for  malicious  prosecution  in  indicting  the  plaintiff  for  an  assault  and^ 
battery,  where  the  bill  has  not  been  found,  cannot  be  supported  without  evidence  of 
express  nialice,  aa  well  as  of  the  want  of  probablo  cause.     1  Mars.  12.     5  Taunt/ 

1&7. 
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The  esseuUal  ground  of  an  action  for  maliciouB  prosecution  is,  thsit  a  legal  pro- 
secution was  carried  on  without  a  probable  cause.  Every  other  allegation  roaj  be 
implied  from  this ;  but  this  must  be  substantially  and  expressly  proved,  and  cannot 
be  implied.  1  T.  R.  544,  545.  784.  ^  Tide  Sommer  v.  Wilt,  4  Seig.  &  Rawle, 
23.  Marshal  v.  Bussard,  1  Gilm.  9.  Bell  v.  Graham,  1  Nott  &  M'Coitl,  276.  £el- 
ton  V,  Bevins,  Cooke,  90.  Watkins  «.  Baird,  6  Mass.  Rep.  506.  White  v.  Ding- 
ley,  4  Mass.  Rep.  433.  >- 

To  an  action  upon  the  case  for  a  misfeasance  the  defendant  shall  plead  not 
guilty.     Cro.  El.  569. 

Or,  not  guilty  infra  sex  annos.     Liit.  99. 

I  In  an  action  for  a  misfeasance,  the  plaintiff  cannot  give  in  evidence  a 
non-feasance,  and  vice  versa.     Doane  v.  Badger,  1^  Mass.  Rep.  65. 

In  an  action  for  stopping  ancient  lights,  it  is  unnecessary  to  allege,  that  (be 
lights  are  ancient,  or  that  the  plaintiff  is  entitled  to  the  easement  by  prescrip- 
tion ;  but  these  facts  may  be  proved,  if  necessary,  on  the  trial.  Story  v» 
Odin,  12  Mass.  Rep.  157. 

What  shall  be  evidence  of  an  acquittal,  on  a  charge  of  felony.  Dougherty 
».  Dorsey,  4  Bibb,  207. 

In  action  against  the  sheriff  for  neglecting  to  return  a  writ  of^./b.,  a  plea 
that  the  defendant  bad  not  been  ruled  to  make  return,  is  bad.  Bark  v. 
Campbell,  15  Johns.  Rep.  456.  } 

(2  P)  PLEADING  IN  AN  ACTION  FOR  NEGLIGENCE. 

(2  P  1.)  In  his  office,  &c. 

In  an  action  against  a  sheriff,  &c.  for  an  escape,  the  plaintiff  must  sheir  a 
judgment  against  him  who  escaped.     R.  1  Lev.  191. 

.    And  ought  to  say  directly  that  he  recovered,  and  not  quod  cum  recuperasstt. 
Semb.  1  Sid.  306. 

If  an  escape  be  out  of  the  counter  upon  a  plaint  before  one  sheriff  of  Lon* 
don,  the  action  shall  be  against  the  two  sheriffs.     R.  Carth.  145. 

But,  in  an  action  for  an  escape,  the  plaintiff  need  not  shew  how 
the  debt  in  the  original  action  became  due.  Lut.  110.  Vide  ante,  (E 
18.) 

Nor  the  original,  and  all  the  proceedings  thereon  ;  foi  it  is  sufficient  to  be- 
gin quod  cum  recuperasset^  &c.     R.  Cro.  El.  877. 

[*jNor  shew  the  original,  &c.  though  the  escape  was  of  one  outlawed 
by  mesne  proce:3s  ;  for  it  is  sufficient  to  say,  quod  cum  implacitasset^  &c. 
Lut.  m. 

Nor  shew  that  he  did  not  find  bail,  though  the  precept  in  the  counter  be 
nisi  interim  inveniai  manucaplores  ;  for  it  will  come  from  the  other  side,  if 
he  found  them.     R.  Sho.  162.  2  Bos.  &  Pul.  561. 

Nor  say  that  the  debt  was  not  satisfied  ;  for  it  shall  not  be  supposed.  R. 
1  Rol.  47. 

To  this  the  defendant  shall  generally  plead  not  guilty. 

But  if  the  action  be  for  not  returning  a  writ,  &c.  the  defendant  maj  plead 
quod  per tinuit  ad  alium* 

So,  in  an  action  for  an  escape,  the  defendant  may  plead  non  permisit  ire 
ad  largum.     5  Co.  89.  a.      10  Ed.  4.  10.  b. 

Or,  nul  tiel  record.     R,  Hob.  209. 

So,  quod  non  arreslavil.     Ash.  Ent.  14. 

Quod  recenter  insecuiusfuit.     3  Co.  52.     Vide  Ent.  195.  198: 

.nu^VJ^!!^^  "*""?  ""^u  P"*^."^'  *!1?'5°  ®«^^o>  ^^or%  action  brought,  is 
equflJ  to  aretakug  oo  a  fresh  pursuit.     3  T.  R.  126.  * 
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And  by  the  stat.  8  &  9  W.  3.  27.  it  shall  not  be  allowed  in  evidence  with- 
out plea. 

By  the  same  statute,  plea  of  fresh  suit  shall  not  be  allowed  without  an  af- 
fidavit that  the  escape  was  without  consent. 

That  he  was  rescued  after  an  arrest  upon  mesne  process.  Lut.  130, 
R.  3  Lev.  46.  R.  2  Lev.  144.  R.  2  Cro.  419.  R.  cont.  Cro.  El.  868.  R. 
ace.  16  Ed.  4.3.     Vide  infra. 

A  rescous  may  be  pleaded,  without  saying  that  he  returned  the  rescous. 
R.  3  Lev.  46.     2  Lev.  144. 

Under  a  count  for  a  voluntary  escape,  the  plaintifi*  may  give  evidence  of  a  negU« 
gent  escape.     2  T.  R.  126. 

If  an  action  be  for.  a  voluntary  escape,  he  may  take  by  protestation,,  that 
it  was  not  voluntary,  and  plead  rece/i/.  insecut.     R.   1  Vent.  217. 

There  is  no  need  to  traverse  that  the  escape  was  voluntary.  R.  Latch. 
201.     [2T.  R.  126.] 

But  the  defendant  cannot  say  that  the  party  afterwards  appeared  at  the  re- 
turn of  the  writ.     Lut.  72,  73. 

So  the  defendant  cannot  plead  a  rescous  to  an  escape  upon  a  judicial  pro- 
cess.    R.  3  Lev.  46.     R.  Mo.  852. 

Nor,  upon  mesne  process.     Mo.  852.     Vide  supra. 

Though  the  arrest  be  upon  a  latitat^  whereon  the  cause  of  action  does  not 
appear.     Mo.  852. 

Bat  he  shall  not  plead,  in  an  action  for  not  keeping  a  ferry  where  he 
ought,  that  he  erected  a  bridge  there,  Semb.  1  Sal.  12.  Vide  post,  (2 
S  2.) 

(2  P  2.)  In  keeping  a  dog,  &c. 

A  declaration  for  a  neglect  in  keeping  his  dog,  horse,  cattle,  &c.  must  say 
that  the  defendant  was  scitns  of  the  mischievous  quality.  |  Vide  Vrooman  v. 
Lawyer,  13  Johns.  Rep.  339.  }  Vide  Action  on  the  Case  for  Negligence, 
(A  5.) 

So,  if  scUnSy  or  scienter  is  omitted,  it  will  be  bad  after  verdict.  R.  Sah 
662. 

[*3But,  qtiod  habuit  suem  ad  mordendam  animalia  consueU  will  be  well 
aAer  verdict;  for  it  shall  be  intended  to  have  been  proved  that  they  were 
animals  of  which  the  defendant  h'%d  notice,  and  the  biting  of  which  was  a 
damage  and  loss  to  the  plaintiff.     R.  Sal.  662. 

To  such  action  the  defendant  shall  plead  not  guilty. 

Or,  that  the  dog  made  an  assault  upon  his  dog. 

So,  to  every  action  on  the  case  for  misfeasance  or  non-feasance,  the  de<- 
fendant  shall  plead  not  guilty. 

But  in  action  on  the  case  for  non«feasance,  it  was  resolved,  that  the  de« 
fendant  shall  not  plead  not  guilty,  though  in  an  action  for  misfeasance  he 
may  ;  for  not  guilty  to  non-feasance  arc  two  negatives,  which  do  not  make  an 
issue.    Cro.  El.  569. 

But,  it  is  no  plea  that  he  made  the  thing  more  beneficial  for  the  plaintijOT; 
for  this  being  a  voluntary  act,  it  does  not  excuse  him  for  the  neglect  of  his 
duty:  as,  in  an  action  upon  the  case  for  not  keeping  a  ferry,  it  is  no 
plea,  that  he  erected  a  bridge,  which  was  more  commodious.  R.  Sho. 
257. 
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(S  P  S.)  In  keeping  fire. 

A  declaration  in  an  action  founded  on  the  custom  of  the  realm,  for  not 
taking  care  of  his  fire,  must  shew  the  custom  of  the  realm,  and  the  damage 
by  the  defendant's  n^lect.  Ash.  Ent.  23.  56.  Vide  Action  upon  the  Case, 
(B  2, 3.)— For  Negligence,  (A  6.) 

And,  therefore,  if  it  enlarges  to  foreign  matter,  it  is  bad.     Lut.  90# 

But,  it  need  not  saj,  time  whereof,  &c.  for  secvndum  legem  et  cotimefu- 
dinem  regni^  is  sufficient*  R.  2  H,  4«  18.  b*  Vide  Action  on  the  Case  for 
Negligence,  (A  6.) 

And  it  is  sufficient,  if  it  says,  ne  datnpnum  alievi  eoenta/,  though  it  is  not, 
alicui  vicino.     2  H.  4.  18.     K.  3  Lev*  359. 

So,  if  it  sajB,  ignem  suam^  though  be  has  no  property  in  (he  fire.  2  H.  4» 
18.  a. 

To  this  action  the  defendant   maj  plead  not  guilty. 

So,  be  may  plead  quod  %gnotfBi$  cambussit  messuagium  per  guodj  and  tr^-r 
Terse  the  neglect  in  keeping  his  fire.     1  Bro.  Ent*  29. 

By  the  st.  6  An.  31.,  if  an  action  be  brought  against  any,  in  whose  boose 
or  chamber  any  fire  accidentally  began,  or  for  any  thing  done  by  virtue  of 
that  act :  the  defendant  may  plead  the  general  issue,  and  give  in  evidence 
the  said  act ;  and  if  the  plarniflfbe  nonsuit,  discontinue,  or  have  a  verdict 
against  bim,  be  shall  pay  treble  costs. 

(2  Q)    PLEADING  IN  AN  ACTION  AGAINST  A  COMMON    INN- 
KEEPER. 

As  to  the  declaration  against  a  common  innkeeper  for  the  negligent  keep- 
ing of  the  goodfl  of  his  guest,  vide  Action  upon  the  Case  for  NegligeAcei 

(B  10 

To  this  action  the  defendant  shall  plead  not  guilty. 
Though  he  has  matter  of  excuse ;  as,  tliat  his  inn  was  full,   &c«     I 
And.  29. 

[*](2  R)    PLEADING    IN  AN  ACTION   AGAINST  A  COMMON 

CARRIER. 

As  to  the  declaration  in  an  action  against  a  common  carrier  and  pleaa 
thereto,  vide  Action  on  the  Case  for  Negligence.  (C  2,  3.) 

(2  S)  PROCEEDING  IN  ACTIONS  UPON  SEVERAL  STATUTES. 
When  an  action  lies  upon  a  statute  or  not,  vide   Action  upon    Statute 

^  A   I .— — JBy. 

How  it  shall  be  sued  by  qm  iaiUf  &g.  or  the  party  grieved,  vide  Actioa 
Upon  Statute  (E — F). 

When  the  statute  shall  be  recited  or  not,  and  how,  vide  Action  upon  Sta* 
tute  (G— H— I).  ^ 

(2  S  1.)  Upon  the  statute  of  Winton  13  Ed.  1.  of  hue  and  cry. 

If  an  action  be  commenced  upon  the  statute  of  hue  and  cry,  13  Ed.  1. 

A^ i*?.!"^"?"'^^  ^^"^  ^"*  *^"  original.     Vide  Hundred,  (C  1 .  &c.) 
nal -li  thrinhTh?-  ^r  f  T^^^r  T  ^-  ®-  "^^'^  ^  commenced  by  origi- 
sbaf     R  3  Keb     5«      v?^*^^  ^  '°  **^^  ^"^^^^^  ^^  *e  maV 

I  ♦3421  ^°*'    ^*     *  **^^-  ^^^- 
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And  the  origiDal  asuallj  recites  the  statute.  Tb.  Br.  14].  |  Bfo.  JBpt, 
^9.     3  Sand.  374.     4  Mod.  296. 

The  original  shall  be  tested  forty  days  (in  Leonard  it  is  by  mistake  said, 
half  a  year)  after  the  robbery,  otherwise  it  is  error.  R.  3  Leo.  13.  Vide 
posl,  (3  S  4.) 

Be<^U]se  the  hundred  is  not  liable,  if  the  robber  be  taken  within  40  days  aito^ 
the  robbery  was  committed.     Doug.  704. 

And  within  a  year  after  the  robbery.     R.  1  Brownl.  156. 

And  the  day  on  ^diich  the  robbery  waa  committed  is  to  be  included  in  the  yeaiir. 
0oug.  465. 

But,  if  the  day  of  the  robbery  be  mistaken,  it  may  be  amended.  R.  1 
Brownl.  156. 

If  several  are Tobbed  together,  they  cannot  join  in  an  action  against  the 
hundred,  except  where  they  are  joint  owners  of  the  money  stolen.     R.  Dy» 
370.  a.     3  Leo.  13. 
«  It  is  amendable,  not  being  a  penal  action.    Andr.  115. 

(2  S  2.)  Declaration  must  be  against  the  inhabitants  of  the  hud* 

dred  generally. 

The  declaration  must  be  against  the  inhabitants  of  the  hundred  gener^ 

ally. 

For,  if  it  is  against  any  by  name,  and  all  are  not  named,  it  is  bad.  R*  ft 
Eeb.  136.     Adm.  cent.  Bend.  pi.  157. 

Declaration  need  not  recite  the  original  at  large.  Per  Rule,  1654* 
Mills,  36. 

Declaration  need  not  recite  more  of  the  statute  than  is  pertinent  to  the 
action.     R.  3  Vent.  315.     Vide  Action  upon  the  Statute  (I). 

[*]And  therefore  may  omit  the  part  of  the  act  concerning  the  burning  of 
houses.     2  Vent.  315. 

(2  S  3.)  Reciting  the  statute. 

And  if  it  recites  the  sense,  though  not  the  exact  words  of  the  statute,  it  is 
Bofficient.    Vide  Action  upon  Statute  (1). 

As,  \{  it  is,  quod  respond,  pro  malefactoribusy  where  the  statute  says  pro 
corporibus  malefactorum.     R.  2  Vent.  215. 

(2  S  4.)  Must  shew  the  time  of  the  robbery. 

The  declaration  must  shew  the  time  when  the  robbery  was  committed, 
whereby  it  may  appear  that  the  action  was  commenced  after  forty  days  since 
the  robbery.     R.  2  Leo.  12. 

And  the  forty  days  for  taking  the  thieves  are  limited  by  the  statute  of 
Winton,  (for  the  28  Ed.  3.  II.  is  only  a  confirmation  thereof,)  and  therefore 
they  who  say  that  half  a  year  was  allowed  by  the  statute  of  Winton,  are 
nnistaken.     R.  3  Lev.  3^0. 

(2  S  6.)  And  that  it  was  within  the  hundred,  &c. 

So,  the  declaration  must  shew  the  robbery  to  be  within  the  hundred,  and 

upon  the  highway.  .  , .      ,      ,       ,     ,     .. .       e 

But  though  the  parish  be  mistaken,  if  it  be  within  the  hundred,  it  is  suf- 
ficient.    R.  2  Leo.  175.     Ow.  7.  ,     ,   .   .  ^    ^ 

And  if  the  parish  be  not  alleged  within  the  hundred,  it  is  good  after  a  vcp* 

diet.     R.  3  Mod.  258.  ,-.^.«t 
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So,  it  It  does  not  appear  that  the  robbery  was  in  the  highway,  it  sbalt  be 
aided  after  verdict.     R.  3  Mod.  258.     Sho.  60.     R.    1  Mod.  221.     Carth. 

71.     Vide  Hundred,  (C  2— 4.)  ..  u.    «    o  m^f  j  o.o 

So,  if  it  does  not  appear  that  the  robbery  was  by  day-hgnt.  K.  3  Mod.  258. 

Carth.  71. 

(2  S  6.)  Must  allege  oath  before  a  justice  of  peace. 

So,  the  declaration  must  allege  that  he  made  oath  before  a  justice  of 
peace,  pursuant  to  the  st.  27  El.  13.  that  he  did  not  know  the  rob- 
bers. Cont.  for  the  declaration  need  not  shew  it.  Sal.  614.  Vide  Hun- 
dred, (C  4.)  4    ^   „e 

It  ia  not  necesaaiy  to  aver  that  the  justice  was  such  at  Ae  tune.     And.  115. 

If  the  robbery  was  by  four,  oath,  that  he  did  not  know  them,  is  not  sufn- 
cient,  without  saying  nee  eorum  aliquem.  Per  three  J.  Noy,  21.  Dub.  3  Lev. 
338.     12  Co.  62. 

(2  S  7.)  And  notice. 

So,  the  declaration  must  allege  that  the  plaintiff   gave  notice  of    the 

robbery. 

It  is  not  necessary  to  aver  that  the  high-constable  was  tha  only  one,  nor  that  he 
was  such  ai  the  time.    Andr  115. 

[*](2  S  8.)  And  property  of  the  goods. 

So,  the  declaration  must  allege  that  the  plaintiff  has  the  property  of  the 
goods  stolen. 

If  a  servant  be  robbed  of  his  master's  money,  he  may  declare  de  ptcun. 
ipsius  querent,  propr.     R.  4  Mod.  303.     R.  2  Leo.  82. 

And  if  the  plaintiff  declares  de  pecun.  in  cusiodia  ipsius  qvereni.  without 
paying  depecun.  querent,  propr.  it  is  bad.     R.  2  Sand.  379. 

But  where  the  plaintiff  declares  Ihat  he  was  robbed  de  bonis  ipsius  querent . 
propriis,  and  of  other  goods  in  cvstodia  querent,  on  demurrer  to  the  whole 
declaration,  the  plaintiff  shall  have  judgment  for  so  much  as  is  inrell 
alleged,  and  shall  be  barred  only  for  the  residue.  R.  2  Sand.  379.  Vide 
ante>  (C  32.) 

(2  S  9.)  And  particulars  of  them. 

So,  the  plaintiff  must  name  the  goods  stolen  in  his  declaration  particularly  ; 
for  it  is  not  sufficient  to  say,  quod  diversa  bona  ceperunt.  R.  2  Sand.  379. 
Vide  ante,  (C  21.)  ^ 

But  he  need  not  in  the  writ,  if  he  particularise  them  in  his  declaration.  2 
Sand.  379. 

And,  as  much  certainty  as  in  trover,  &c.  is  sufficient.     2  Sand.  268. 

(2  S  10.)  Must  conclude  contra  /ormam  statutu 

— ec 
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MenledX^sf  ;7wn'irVYn?";,«  •'■"l^r ''  ?'«'='<=»*  5  for  it  shall  be 
115,  «"  vvin.oii.     R.  Yol.  116.     Nopr,  125.     ?Cro.  107.      And. 
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(2  S  11.)  Plea. 

To  an  action  against  an  hundred  the  defendants  may  suffer  judgment  by 
confession,  or  non  sum  informatus. 

Or,  the  ^fendants  may  plead,  not  gniity.     Vide  Ent.  211.     1  And.  158* 

So,  they  may  plead,  that  the  plaintiff  did  not  make  hoe  and  cry  to  gi^e 
notice  of  the  robbery.     Co.  Ent.  350.  a.     Bend.  pi.  157. 

But  Semb.  cont.  for  the  plaintiff  need  not  make  hue  and  cry,  but  by  the 
8t.SS7EL  13.  he  ought  toeive  notice  to  the  next  vill,  or  hamlet,  and  this 
shall  be  proved  on  not  guilty.     Vide  Hundred,  (C.  2.  4.) 

So,  they  may  plead  that  they  took  one  of  the  robbers  on  fresh  suit.  1 
Vent.  118.     Vide  Hundred,  (C  4.)    ♦ 

But  it  is  no  plea  for  the  hundred,  that  Ihcy  made  fresh  suit,  if  they  did 
not  take  any  of  the  robbers.     R.  Dy.  370.  a. 

[♦](2  S  12.)   Venire  facias. 

If  the  defendants  plead,  after  issue,  a  venire  facias  shall  be  awarded  to 
the  next  hundred.     Thes*  Br.  144. 

(2  S  18.)  Judgment. 

As  to  judgment  against  the  hundred,  vide  Hundred,  (C  5.) 

n*  there  be  judgment  for  the  hundred,  the  inhabitants  of  the  hundred  may 
sue  for  costs  by  debt  or  scire  facias  on  the  judgment ;  for,  though  no  cor- 
poration, they  may  have  an  action  quoad  hoc*     R.  F.  g.  296. 

Or,  if  the  plaintiff  be  in  execution  for  the  costs,  and  escapes,  they  may 
have  an  action  against  the  sheriff  for  the  escape.     Ibid. 

If  the  record  is  said  to  be  taken  before  the  secondary  to  the  chief  clerk,  it  is  well ; 
and  the  court  will  take  notice  without  averment,  that  he  was  then  officer.  Andr.  115. 

(2  S  14.)  Upon  the  statute  2  (or  2  &  3)  Ed.  6.  13.  for  tithes.— 

By  whom  it  lies. 

Action  of  debt  lies  on  the  st.  2  (or  2  &  3)  Ed.  6.  13.  for  the  treble  value 
for  aot  Betting  out  his  predial  tithes.     2  Inst.  650.  612.     R.  Cro.  El.  608, 
613.  621.     R.Mo.  710. 

The  party  entitled  to  the  tithe,  when  served,  must  sue  for  the  treble  value.  1 
B.  &  P.  46a 

But  it  must  be  hy  the  party  alone,  and  not  by  qui  lam^  &c.  R.  Mo.  9II« 
Cro.  El.  621.     Semb.  Sav.  63. 

And  may  be  by  the  rector,  or  by  the  farmer  of  the  rectory.  R.  2  Cro. 
70.     Mo.  915. 

And  may  be  by  an  executor  for  not  setting  out  tithes  in  his  testator^s  time« 

So,  it  lies  by  the  husband  alone,  seised  in  right  of  his  wife,  for  tithes  aris- 
ing after  his  marriage.     Cont.  Noy,  136. 

Or,  husband  and  wife  may  join.     R.  Noy,  136.     Adm.  Mo.  912. 

So,  it  lies  by  a  farmer  of  two  parts  of  a  rectory  by  one  title,  and  of  the 
third  part  by  another  title  ;  for  he  declares  as  farmer,  and  need  not  mention 
the  title.     K.  Y-el.  63.     Mo.  915.     2  Cro.  68.     1  Brownl.  86.     Noy,  3. 

So,  by  two  farmers  of  the  same  rectory.     2  Cro.  70.     Mo.  915. 

But  two,  who  claim  by  several  titles,  cannot  join  in  debt  upon  this  statute. 
R.  Yel.  63.     1  Brownl.  86. 

As  if  one  claim  two  parts,  and  the  other  the  third  part  of  tlic  same  recto- 
ry.    R.  Yel.  63. 

[*345] 
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Evidence  that  the  perishioners  have  treated  with  the  proprietor  fbr  a  coiapoaitioa, 
is  not  alone  sufficient  to  establish  his  possession  of  the  tithes  in  an  action  on  ^ 
statute.     1  B.  &  P.  458. 

Qu®re.  Whether,  if  one  only  of  two  joint-tenants  execute  an  ass^ment  of  a 
lease  of  tithes,  the  person  claiming  under  that  lease  ean  support  an  action  for  not 
setting  them  out  ?    Ibid. 

[♦](2  S  15.)  Against  whom. 

Debt  lies  on  the  st.  3  (or  2  &  3)  Ed.  6.  13.  against  two  jointenanis,  who 
occupj  together.     R.  Hut.  121. 

Or,  against  one  joint-tenant,  or  tenant  in  common  only,  if  he  occujHei 
the  whole.     Ibid.  * 

But  it  does  not  lie  against  several  tenants  for  their  sereral  tithes.  R« 
Yel.  63. 

(2  S  16.)  Declaration. 

The  pbintifT  in  his  declaration  need  not  recite  the  statutet  Per  RuK 
1654,  Mills,  27.     P^r  Holt,  Sho.  337. 

And  if  it  be  recited  to  be  made  at  a  parliament,  4  Nov.  2  Ed.  6.  when 
the  parliament  began  1  Ed.  6.  and  so  was  prorogued  till  4  Nov.  2  Ed.  6.  yet 
it  shall  be  allowed,  for  there  are  several  precedents  so.     R.  YcU  127.  Vid.  ' 

Dy.  17Ua. 

And  if  it  be  recited  af^greavU  cum  rector.  Jirmar.  cut  aul*  propriefar. 
where  the  statute  says,  other  owner,  proprietor,  &c«  so  owner  is  omitted,  it 
is  not  material.     R.  2  Cro.  362. 

The  plainliiT,  in  his  declaration,  need  not  shew  any  title  ;  for  it  is  suffi-   - 
cient  to  say  quod  cum  sit  rector^  &c.  orfirmar.   et  proprietary  decimarvoh^ 
&c.     R,  2  BuL  66.     2  Cro.  318.     R.  2  Cro.  362.  437.  R.  2  Bui.  228.  D. 
Yel.  63.     1  Brown.  86. 

And,  if  he  shews  a  grant  lo  himself,  he  need  not  say,  it  was  by  deed^ 
though  tithes  cannot  be  granted  without  deed.     R.  2  Bui.  228.     1  Roh  13. 

So,  if  he  claims  by  lease  under  the  king's  patentee,  he  need  not  shew 
the  patent. 

So,  it  is  sufficient  that  the  plaintiff  alleges  himself />ropm/ar.  without^  say:^ 
ing  con^unctim^  or  in  common. 

So,  if  he  says  that  he  is  proprietary  decimarum  et  60  acrar*  in  D.  without 
flaying  which  in  certain.     R.  H.  7  Car.  Rot.  587.  in  B.  R. 

So,  it  is  sufficient,  if  he  says  that  he  is  rector  of  A.,  and  ratiotie  inde  ought 
to  have  tithes  out  of  the  parish  of  B.,  which  is  another  parish.  R.  Hard.  1 73. 

The  plaintiff  in  his  declaration  usually  alleges  that  the  plaintiff  is  proprie* 
tar.  &c.  that  the  defendant  occupied  lands  within  Ihe  parish,  and  sowed 
them,  and  reaped  and  carried  away  his  grain,  without  setting  out  the  tithes 
or  agreement  with  the  rector,  &c.  for  them.  1 

So,  if  he  claims  as  rector,  &c.  he  must  allege  the  tithes  taken  to  belong  to         j 
the  rectory.     R.  Jon.  322. 

But  the  non-payment  of  the  treble  value  is  the  gist  of  the  action,  aa,d  the 
possession,  and  the  whole  declaration  precedent  is  but  inducement ;  and, 
mererore,  If  u  be  alleged  as  recital,  Ihe  declaration  is  good.  *  R.  2  Cro.  362. 

anis  orrn  ^^?'?''«*'<>»  '«  Sufficient ;  though  it  does  not  show  that  the  defend- 
■ms  occupy  jointly  or  in  common. 

mNor  bl'ihn  """l '*'^''  ^^*  ^'"1;  ^'^ g"^'"  »^^"-     R-  2  Cro.  438. 

br  if  ?t  »L      Tu'*  !'*''  '^^'^-     R-  2  Cro.  362. 

t*a^6]  t^iiff  **^^  *™^  ^  '^^  ««verance  before  the  sowing. 
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Or,  more  than  a  year  after ;  for  it  is  possible.     R.  2  Cro.  362. 

So,  if  it  does  not  allege  the  time  of  severance,  but  sajs,  that  30  Sept.  sic 
inde  possessionat*  meisuit  ;  for  it  shall  be  intended  that  he  severed  the  same 
day  on  which  the  possession  is  alleged.     Ibid. 

So,  if  the  day  of  severance  be  coupled  with  the  removal  of  the  grain^ 
Ibid. 

Or,  if  the  term  was  expired  before  the  day  alleged  of  the  removal.  R. 
3  Cto.  324. 

So,  if  the  quantity  of  the  land  sown,  and  the  quantity  severed,  vary  :  as, 
if  he  says  quas  quiaem  30  acn  for  40,  the  word  thirty  shall  be  rejected  as 
surplusage.     1  Sid.  135. 

So,  if  the  declaration  does  not  say  that  the  defendant  did  not  agree  with 
the  plaintiff,  it  will  be  good  after  verdict,  though  not  upon  a  demurrer.  R. 
Carth.  304. 

So,  it  is  sufficient  that  the  declaration  demands  the  single  value  ;  for  it 
shall  be  trebled  by  the  jury  or  court.     2  RoL  54,  55. 

And  if  it  adds  the  treble  value,  and  it  is  mistaken,  it  will  be  good.  2 
Rol.  55.  ' 

The  plaintiff  must  allege  in  his  declaration  what  brings  the  party  within 
the  statute,  and  therefore  he  must  allege  him  to  be  the  subject  of  the  kinj^ 
that  now  is. 

If  he  recites  the  statute,  and  says,  that  he  is  subditus  dxcti  domini  regis^ 
it  is  bad  ;  for  this  refers  to  Ed.  6.     Per  three  J.     2  Cro.  325.     Vide  infra. 

He  must  allege  a  V6nti6,  where  the  tithes  are  alleged  to  be  carried  away 
without  severance  ;  for  this  is  the  gist  of  the  action.     R.  Yel.  127. 

So,  it  is  sufficient  if  he  alleges  the  value  of  the  tithes  to  be  11/.  €l  sic 
melio  accrevit  ad  habendum  pro  triplici  valore  32/.  The  miscasting  is  no 
prejudice.     R.  2  Cro.  499.     Vide  ante,  (C  84.) 

So,  if  he  alleges  that  the  defendant  is  occupier,  it  is  sufficient,  though  "fat 
does  not  say  that  he  is B  subject ;  for  it  implies  as  much.  R.  Hard.  173. 
Vide  supra. 

So,  if  there  are  two  plaintiffii,  and  they  allege  that  the  defendant  did  not 
agree  with  them,  it  is  sufficient,  without  saying  vel  eorum  altero^  for  it  is  im- 
plied.    R.  2  Cro.  70. 

A  declaration,  stating  that  tithes  were  within  forty  years  next  before  the  s^ute 
Mid,  &C.  was  ordered  to  be  amended,  and  the  word  payable  to  be  inserted  in  it  0 
T.  R.  364.  D.  «. 

(2  S  17.)  Plea. 

To  debt  upon  the  st.  S  (or  2  &  3)  Ed.  6.  13.  the  defendant  may  plead 
nil  debet.     R.  Hob.  218.     Cro.  El.  608. 

Or,  may  plead  not  guilty.     R.  Mo.  914.  302.     R.  Cro.  El.  621. 

Not  guilty,  pleaded  to  an  action  of  debt  on  a  penal  statute,  is  not  such  a  millily 
as  warrants  judgment  to  be  signed  for  want  of  a  plea.     1  T.  R.  462. 

Whether  not  guilty  may  not  be  pleaded  to  an  action  of  debt  on  a  penal  statute  ? 
Quasre.    Ibid. 

[*JSo,  an  agreement  with  the  plaintiff*  for  his  tithes  for  three  years, 
though  it  be  not  by  deed  ;  for  it  will  be  good  between  the  parties,  and  shall 
be  a  bar  by  the  statute,  though  it  does  not  pass  the  right  of  the  tithes.  R^ 
Ray.  14. 

Bat  a  plea,  that  after  the  tithes  were  set  out  the  owner  of  the  soil  took 
them  damage  feasant,  is  not  good  5  if  it  does  not  shew  quamdiu  they  remain^ 
csd  OB  the  land.     Latch,  S. 
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(2  S  18.)  Action  upon  the  stat.  1 R.  3. 3.  for  seizure  of  a  felon's 

goods  before  conviction. 

If  action  be  upon  the  st.  1  R.  3.  3.  for  taking  the  goods  of  one  accused 
of  felony  before  conviction,  the  plaintiff  must  recite  the  statutet  and  shew 
the  breach.     Lut.  132. 

(2S19.)  Upon  the  Stat.  1  &2Ph.  &M.  12.  for  5/.  for  driving 

a  distress  three  miles,  &c. 

If  action  be  upon  the  st.  1  &  2  Ph^  &  M.  12.,  for  driving  a  distress  out  of 
the  hundred,  &c.  above  three  miles,  the  defendant  may  plead,  not  guilty. 
Co.  Ent.  44.  b. 

That  the  taking  was  by  capias  in  withernam.     Co.  Ent.  44.  a. 

(2  S  20.)  Upon  the  stat.  8  H,  6.  9.  for  a  forcible  entry. 

If  action  be  upon  the  st.  8  H.  6.  9.  for  a  forcible  entry,  or  detainer,  the 
plaintiff  in  his  declaration  must  recite  the  statute.  Lut.  1548.  Co.  Ent. 
44.  b.  315.  b.     Vide  Action  upon  Statute  (G.) 

To  this  action  the  defendant  may  plead,  not  guilty*     CI.  Ass.  34. 

Jion  est  ingressus  contra  Jormam  statuti.     Co.  Ent.  46.  a. 

Jion  expulit  nee  disseisivit  querentem* 

(2  S  21.)  Upon  the  stat.  23  H.  6.  8.  for  being  under-sheriff 

two  years  together. 

If  an  action  be  upon  the  st.  23  H.  6.  8.  for  using  the  office  of  under- 
sheriff  two  years  together,  the  plaintiff  must  recite  the  statute  and  the  of- 
fence.    Lut.  193.     Lev.  Ent.  135. 

He  need  not  aver  that  the  sheriff  had  no  estate  of  freehold  in  the  office. 
Semb.  Lut.  197. 

(2  S  22.)  Upon  the  stat  21  H.  8.  13.  against  a  spiritual  person. 

— ^For  taking  a  farm. 

If  an  action  be  upon  the  st.  21  H.  8.  13.  against  a  spiritual  persoD  for 
tiiking  a  farm,  the  plaintiff  miist  recite  the  statute.  Lut.  1 35.  Cont«  Bro. 
Action  sur  Statute  4.     Vide  Action  upon  Statute  (G.) 

To  this  the  defendant  may  plead  not  guilty. 

That,  not  having  glebe,  he  took  it  for  sustentation  of  his  family.  Lut. 
136. 

Quod  non  tenuit  adjirmam  contra  formam  statuti.     Sav.  32. 

And  upon  the  last  plea,  he  may  give  in  evidence  that  it  was  for  the  sus- 
tentation of  his  family.  Per  two  J.  Baldwin,  cont.  Bro.  Action  sur  Stat- 
ute 3.     Sav.  32. 

[♦](2  S  23.)  For  non-residence. 

If  an  action  be  upon  the  st.  21  H.  8.  13.  for  non-residence,  it  is  usual  to 
recite  the  statute.     Rob.  Ent.  414.     Lut.  138. 

(2  S  2^.)  Upon  the  stat.  33  H.  8.  9.  for  using  unlawful  games. 

If  an  action  is  brought  upon  thest.  33  H.  8«  9.  for  using  unlawful  games, 
the  nlaintitTmay  recite  the  statute  and  shew  a  breach,     Lut.  133. 
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To  this  action  tht  defendant  may  plead  quod  non  custodivit  domum  luso' 
.  rti/n,  &c.     Lut.  134. 

(3  S  25.)  Upon  the  stat.  13  R.  2.  and  2  H.  4.  11.  for  suing  in 
the  admiralty  for  a  matter  not  super  altum  mare. 

If  an  action  be  upon  the  st.  13  R.  2.  5.  15  R.  2.  3.  and  2  H.  4.  11.  for 
suing  in  the  admiralty  for  a  thing  not  done  super  allum  marcy  it  must  be  by 
qui  iam^  <&c.     Dy.  159.  b.     Vide  Action  upon  Statute,  (E  t.  &c.) 

The  plaintiff  in  bis  declaration  must  surmise  the  elTect  of  the  libel,  and 
suggest  that  the  matter  arose  infra  corpus  com*  and  not,  super  altum  mart* 
Dy.  159.  b. 

And  in  actions  upon  these  statutes,  the  party  shall  recover  double  dama- 
ges, and  the  king  10/.     Dy..  1 59.  b. 

And  the  costs  as  well  as  the  damages  shall  be  doubled.  Dy.  159«  b» 
Vide  Costs,  (C  1.  &c.) 

(2  S  26.)  Upon  the  stat.  5  El.  14.  for  forgery. 

If  an  action  be  upon  the  st.  5  El.  14.  for  forgery  he  must  recite  the 
statute  and  the  offence.     Luc.  191. 

(2  S  27.)  Upon  the  stat.  8  EL  2.  for  ^uing  in  another's  name, 

without  his  consent. 

If  an  action  be  upon  the  st.  8  El.  2.  for  suing  in  another's  name  vvithout 
his  consent,  the  plaintiff  must  recite  the  statute,  and  shew  the  offence.  Lut. 
166. 

And  it  well  lies,  though  there  be  no  conviction  before,  for  the  proof  may 
be  in  the  same  action.     R.  2  Cro.  188. 

But  an  attorney  is  out  of  the  statute.     Semb.  Lut.  169. 

So,  it  does  not  lie  for  a  suit  in  C.  B.  for  it  is  not  mentioned  in  the  statute* 
R.  Lut.  169. 

(2  S  28.)  Upon  the   stat.  25  Car.  2.  2.  for  not  taking  the  test. 

If  an  action  or  information  be  upon  the  st.  25  Car.  2.  2.  for  not  taking 
the  test,  the  plaintiff  must  expressly  allege  that  the  defendant  was  admitted 
to  the  office  at  such  a  time,  and  that  he  did  not  take  the  oaths,  &c.^t  such 
a  time  ;  for  it  is  not  sufficient  to  say,  that  he  was  an  officer,  and  never  took 
the  oaths.     Lut.  162. 

[*]So,  he  must  demand  the  penalty  by  express  words,  per  quod  actio  aC' 
erevii  ad  habendum,  &c.     Dub.  Lut.  163. 

Must  shew  a  conviction  prior  to  an  action  or  information  for  the  500/. 
penalty.  Semb.  Lut.  163.  it  was  not  shewn  Clift.  123.  but  it  was  in  Sir 
Edward  Hale's  case,  Clift.  133,  4. 

So,  he  must  expressly  aver  that  the  defendant  eicercised  the  office  aftier 
the  time  limited  for  taking  the  oaths.     Lut.  163. 

So,  he  must  recite  the  oath  tendered  conformable  to  the  statute.  R. 
Ray.  374,  5. 

And  the  same  law  shall  be  in  an  information  for  not  taking  the  association* 
Clift.  Ent.  392,  393. 

To  this  action,  or  information,  the  defendant  may  plead  that  he  took  the 
oaths  pursuant  to  the  statute.     Lut.  161.    . 

If  the  defendant'  pleads  thHt  he  took  the  oaths,  he  must  ooncijidej»roii<;;a- 
iei  per  recordum*     Semb.  Lut.  163. 
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He  must  shew  that  be  was  admitted  to  the  office  when  he  took  fbem. 
Lut.  163. 

So,  if  a  man  neglects  taking  the  oaths,  &c.  after  admission  to  an  office, 
he  will  be  an  officer  from  the  time  of  bis  admission  till  three  months  ex- 
pire. 

And  after  neglect  he  may  maintain  an  action  against  a  stranger  for  the 
profits  of  the  office  received  daring  that  time.     R.  Liut.  910. 

(2  S  29.)  Upon  the  stat.  2  W.  &  M.  5.  for  rescous  of  a  distress. 

If  an  action  be  for  rescous  of  a  distress  upon  the  st.  2  W.  &  M.  5«  the 
plaintiff  must  shew  the  demise,  distress  for  rent  arrear,  and  rescous.  Lut. 
213. 

He  must  shew  the  whole  substance  of  the  lease.     Semb.  Mod.  Ca.  215* 

And  if  he  says  that  he  was  seised  in  fee  and  leased,  he  must  prove  a  sei- 
sin in  fee.     R.  Mod.  Ca.  21 5. 

But  he  need  not  say  that  notice  was  given ;  for  it  is  nothing  to  the  de- 
fendant, though  necessary  to  the  owner.     R.  Lut.  214. 

Nor,  that  tha  corn  distrained  was  threshed,  or  unthreshed.     Ibid. 

He  need  not  shew  a  thing  collateral  to  the  lease  ;  as,  that  he  gave  a  quar- 
terns warning.     Per  Holt,  Mod.  Ca.  215. 

(2  S  80.)  Upon  the  stat  4  &  6  W.  &  M.  8.  for  apprehending 

highwaymen. 

If  an  action  is  brought  upon  the  st«  4  &  5  W.  &  M.  8.,  against  the  sheriff 
for  non-payment  of  the  allowance  for  apprehending  highwaymen,  4c.  the 
plaintiff  must  recite  the  statute,  and  every  thing  that  entitles  him  to  the  al- 
lowance within  the  statute.  Clift.  120.  New  Digest*  Hundred,  III.  (d.) 
IV.  (c.)  ^ 

[(2  S  31.)  Upon  the  stat.  9  G.  1.  c.  22.] 

In  A  declaration  upon  the  st.  of  9  6.  1.  c.  22.,  it  was  laid  that  two  stacks  of  oati 
of  the  plaintiff  were  set  oil  fire  feloniously;  and  weU  enough,  though  [*]objected, 
it  ought  to  have  been  laid  to  have  been  done  unlawfully  and  maliciously.  8  WUa. 
318.     2Blk.842.  ^ 

The  deposition  on  oath  required  by  st  9  Geo.  1.  c.  22.  s.  7.,  is  a  condition  pre- 
cedent to  the  right  of  the  party  grieved  against  the  hundred  under  that  statute,  and 
must  therefore  be  averred  to  have  been  made,  and  in  what  terms,  in  the  declamtion. 
8  £ast,  400. 

An  averment,  that  notice  was  given  to  the  parish  near  the  place,  &c.  is  sufficient 
after  verdict  in  an  action  on  stat  9  Geo.  1.  c.  22.  s.  8.     8  East,  173. 

[(2  S  32.)  Upon  the  stat.  41  G.  3.  c.  24.] 

In  an  action  on  skt  41  Geo.  3.  c.  24.,  which  gives  a  remedy  against  the  hundred 
for  the  notous  demolition  of  mills,  it  is  not  necessary  to  allege  in  the  declaration,  that 
the  offence  was  a  felony,  or  committed  feloniously.  2  Mars.  362.  7  Taunt  46. 
3  Price,  48. 

« 

(2  T)  PLEADING  IN  ACCOUNT. 

Accountf  7e^!' feci*™*'""'  ^'**''  ""^  °^^"  proceedings  in  accoant,   vide 
eoiVr""*  ^^""""^  two  judgments  ;  the  fir,«  judgment  h  ywod  defendant 
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And  upon  such  judgment  a  capias  ad  comptUenium  lies.  1  BrownL  24, 
Br.  Jud.  1 7. 

Knon  est  inventus  be  returned  therean,  an  exigent  goes.     Ibid*. 

Bat  if  he  be  taken  on  the  capias,  he  shall  be  bailed.  1  BrownL  24, 
though  ex  rtgore  he  ought  to  account  io  prison*  Vide  Acconipt,(E  18.)— 
Bail,  (G  2  ) 

As  to  the  writ,  declaration,  pleas,  judgment|  &c*  in  annuity,  vide  Annuity, 
(D— E— F— G— -H.) 

As  to  the  writ,  count,  pleas  and  other  proceedings  in  appeal,  vide  Appeal, 
(G  1,  &c.) 

As  to  the  plaint  and  other  proceedings  in  assise,  vide  Assise,  (B  8,  &c*) 

As  to  the  pleadmgs  in  attaints,  vide  Attaint,  (C  1,  &c«) 

As  to  proceedings  in  audita  querela^  vide  Audita  Querela,  (E  1,  &c«) 

(2  V)  PLEADING  IN  COVENANT. 

(2  V  1.)  Process. 

A  writ  of  covenant  shall  be  sued  in  B.  R.  or  C.  B. 

Or,  covenant  may  be  sued  by  plaint  in  the  county  or  hundred.  F.  N.  B* 
145.  E.     Reg.  166. 

Or,  by  justices.     Reg.  167. 

If  it  be  sued  by  plaint  in  the  county,  it  may  be  removed  into  C.  B.  by  re^ 
cordare.     F.  N.  B.  145.  E. 

So,  in  the  hundred,  it  may  be  removed  by  accedas  ad  curiam.  F.  N.  B. 
145.  E. 

Ifit  be  sued  by  justices,  it  may  be  removed  hj  pone.     Reg.  166,  167. 

The  process  in  covenant  in  C.  B.  by  the  common  law  was  summons. 

[*]And  now,  by  the  st.  23  H.  8.  14.  like  process  as  in  debt ;  and  there- 
fore an  outlawry. 

(2V2.)  Declaration. 

The  declaration  in  covenant  shall  be  laid  in  the  county  where  the  cove* 
nanl  was  made.     F.  N.  B.  146.  E.     Vide  Action,  (N  6.) 

The  declaration  ought  to  be  founded  upon  a  deed  ;  for  covenant  does 
not  lie  without  deed,  except  by  the  custom  of  London.     Vide  Covenant, 

(A  I.) 

And,  therefore,  if  the  declaration  be,  quod  cum  per  script,  articul.  &c. 

convenit,  without  saying,  sigillat.,  it  is  bad.     R.  Cro.  El.  571.     Vide  post, 

(2  W  9. — 2  W  14.)      \  Vide   Macomb  v.  Thompson,   14  Johns.  Rep. 

207.  } 

So,  if  the  declaration  be  by  an  assignee  of  a  reversion,  he  must  shew  an 
assignment  by  deed.     R.  3  Lev.  155.     Vide  post,  (2  W  14.) 

And  though  he  shews  an  attorment  by  the  lessee,  it  is  not  supplied.  R. 
3  Lev.  155. 

But  per  scriptum  suum  factum  apud,  &c.  is  sufficient ;  for  this  imports 
that  it  was  sealed  and  executed,  otherwise  it  cannot  h^  factum  suum.  Semb. 
Cro.  El.  571. 

Contra,  per  sciptum  suum  factum  apud  W.  concessit,  &c.  is  not  sufficient,  for 
factum  YiGve  does  not  signify  a  deed,  but  is  an  adjective.  Nor  is  this  helped  by 
ot^or,  though  it  appears  to  be  sealed.  •  Per  totam  curiam,  Str.  814..  Ld.  ilaym. 
1536. 

So,  per  indenturam  cujus  alteram  partem  sigillo  of  the  defendant,  omitling. 

sigillat.j  will  be  aided  by  plea  or  verdict.     R.  1  Sal.  141. 
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So,  in  covenant  by  an  assignee,  he  need  not  shew  the  deed  of  aBsigDnent, 
where  the  thing  maj  be  assigned  without  deed,  though  the  covevant  ought 
to  be  by  deed.     R.  Crp.  El.  373.  436. 

Ifa  man  covenants  with  A.  who  was  agent  for  B.  to  pay,  &c.  B.  shall  not 
have  covenant.     Dub.  2  Mod.  Ca.  116. 

Ift  an  action  of  covenant  by  husband  of  tenant  in  fee,  he  must  declare  on  a  seisin 
^<  in  fee  in  himself  and  his  wife  in  right  of  his  wife."  If  he  state  that  he  is  seised 
^<  in  his  demesne  as  of  freehold  in  right  of  his  wife,"  it  will  be  bad  on  special  demur- 
rer.    Dougl.  329. 

if  a  covenant  be  with  several,  and  it  appears  by  the  deed,  or  by  the  count, 
that  their  interest  is  joint)  all  must  join  in  the  declaration.  R.  Skin.  401. 
Vide  Obligation,  (F.) 

So,  when  it  appears  that  their  interest  is  joint,  they  must  join;  though 
the  defendant  covenants  with  theme/  eorum  quolihtt.  R.  5  Co.  19.  a.  3 
Leo.  161.     R.  1  Sand.  155.     Sho.  8. 

Or,  covenants  with  them  conjunctim  et  divisim*     D.  Mo.  849. 

Or,  several  covenant  with  several  quilibtiptr  te  cum  altera  et  alterit  torum- 
respective.     R..  1  Sand.  155. 

So,  if  the  interest  and  covenant  of  the  covenantors  be  joint,  the  action  must 
he  against  all* 

So,  on  a  demise  by  A.  and  B.,  covenant  must  be  against  both  upon  a  cov- 
enant in  law,  if  it  assigns  the  breach,  that  a  stranger  was  seised.  R.  1  Sal. 
137.     Carth.  98. 

Otherwise,  if  the  breach  be  of  a  covenant  in  law  by  tort  of  one  of  the  les- 
sors only.     R.  Carth.  98. 

Where  the  covenant  is  joint  and  several  in  an  action  against  one  only  the  breach 
Diay  be  assigned  in  the  neglect  of  both.     Str.  553. 

^*]But  if  the  interest  of  the  covenantees  be  several,  and  the  covenant  bo 
with  them  et  eorum  quolibely  every  one  may  sue  severally  in  respect  of  his 
several  interest.     R.  5  Co.  19.  a.     Mo.  849.     R.  cont.  2  Leo.  47. 

So,  if  the  covenant  be  mutual  between  them,  et  eorum  quemlibet.  R.  2 
Lev.  57. 

So,  if  the  interest  is  several,  each  must  sue  severally ;  (hough  it  is  said, 
that  it  was  agreed  between  the  parties,  and  there  are  several  on  the  cove- 
nanting part.     R.  3  Mod.  2G3. 

If  one  named  in  the  indenture  does  not  execute,  he  must  be  excluded  by  aa 
averment ;  or  they  may  join  in  the  action.     Str.  1 146. 

So,  if  deveral  conveniuni  separatim  to  do  such  a  thing,  though  they  join 
in  the  covenant,  yet  by  the  word  separatim  (hey  may  be  sued  severally  ;  for 
it  is  the  sevciral  contract  of  each.  R.  5  Co.  23.  a.  Cro.  El.  408.  (470.) 
546. 

iSo,  where  the  declaration  described  the  covenant  as  scaled  by  the  de- 
ant,  without  mentioning  any  other  person,  and  the  plea  of  covenants 
performed,  without  praying  oyer,  a  joint  and  several  covenant,  sealed  by 
the  defendant  and  others,  but  in  all  other  respects,  answering  to  the  de- 
scription iq  the  declaration,  is  proper  evidence  to  go  to  the  jury.  -  Hollings- 
worthsv.  Dunbar,  3  Munf.  168.  | 

And  if  the  seal  of  one  of  the  covenantors  is  broken  off,  the  deed  shall  be 
void  only  as  to  him  ;  for  it  is,  as  it  were,  the  several  deed  of  each  of  them. 
5  Co.  23.  a.     Vide  Fait,  (F  2.) 

So,  if  several  conveniuni,  pro  st  tt  quoUbet  eorum*  Per  three  J.  Holt 
cont.   1  Sal.  303. 
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So,  if  several  conveniuntf  covenant  lies  against  one  for  a  several  breach  by 
him.     1  Sal.  138. 

If  A.  and  B.  covenant  to  collect  the  rents  of  C.  and  D.,  and  that  they 
and  each  of  them  will  pay  a  moiety  to  each  of  them,  A.  alone  shall  have 
covenant  against  C.  alone,  and  assign  breach,  that  he  or  D.  did  not  pay  him 
a  moiety.     R.  2  Mod.  Ca.  166. 

A  declaration  in  covenant  must  recite  the  deed  in  which  the  covenant  is 
contained :  as,  if  it  be  in  an  indenture  of  feodTment. 

Or,  in  an  indenture  of  bargain  and  sale.     Lut.  384. 

Or,  in  an  indenture  of  covenant  to  stand  seised.     Lut.  987. 

In  an  indenture  of  demise.     Lut.  298.  308. 

So,  he  must  shew  the  original  deed,  and  not  a  counterpart.  R.  Nov,  53. 
Vide  ante,  (0  3.) 

But,  it  is  sufficient  to  say,  quod  cum  testal.  exist,  by  such  an  indenture, 
without  a  direct  affirmation,  that  by  such  indenture  conven.  R.  Cro.  El. 
195.  R.  2  Cro.  383.  R.  2  Cro.  537.  For  this  in  covenant  is  only  in* 
ducement.  R.  Cro.  Car.  188.  Ad.  2  Leo.  74.  3  Jon.  229.  Vide  ante, 
(E3.) 

Or,  per  quoddam  script, per  quodteslat.  exist,     R.  ]  Sid.  37  5. 

So»  it  is  sufficient  to  recite  the  deed  according  to  (he  construction  in  law  ; 
though  different  from  the  words.  R.  2  RqI.  249.  I.  20.  {  Vide  Kellogg  v. 
Ingersoll,  2  Mass.  Rep.  101.  | 

And  that  is  the  safest  way,  as  it  may  prevent  objections  arising  from  variance. 
Tide  Doug.  667. 

So,  it  is  sufficient  to  recite  so  much  of  the  deed  as  contains  the  covenant. 
R.  1  Lev.  88.  Per  Rule,  1654.  Mills,  27.  {  Vide  Henry  v.  Cleland,  14 
Johns.  Rep.  400.     Buster's  Exr.  v.  Wallace,  4  Hen.  ^  Munf.  82.  j 

And  it  is  not  only  sufficient,  but  if  the  declaration  contain  more  than  is  sufficient 
to  maintain  the  plaintiff's  action,  the  court  will  refer  it  to  the  master  to  strike  it  out 
with  costs,  and  will  animadvert  on  the  drawer  of  the  declaration.  Cowp.  665. 
727.     Doug.  667. 

Though  it  is  a  condition  or  proviso  which  goes  in  defeasance  ;  for  this 
will  come  from  the  other  side.  R.  1  Lev.  88.  [Vide  Doug.  272.  684.  1 
T.  R.  638.] 

[*JSo,  it  is  sufficient  to  shew  an  assignment  to  the  plaintiff,  though  he 
does  not  name  himself  assignee.     R.  2  Cro.  240. 

So,  a  recital  in  the  words  of  the  deed  does  not  prejudice,  though  they  are. 
uncertain,  &c.  ;  as,  that  he  demised  messuagiiim  sive  tenementur^,     R.  Cro. 
Car.  188. 

So,  in  covenant  by  the  husband  alone,  testat.  exist,  quod  husband  and 
wife  demised,  is  well.     Sal.  515. 

So,  a  mistake  in  the  recital  of  an  immaterial  thing  is  no  prejudice. 

The  plaintiff  need  not  set  out  a  title,  when  he  declares  on  his  owq  demise.  Str. 
229. 

So,  it  is  sufficient  to  say  that  he  demised  by  indenture,  in  which  the  de- 
fendant covenanted,  without  shewing  how  he  was  entitled  to  make  a  demise. 
R.  Cart.  32. 

So,  if  he  says  inplacito  convention,  frac,  it  is  as  well  as  de  placito  quod 
fetitat  convention.     R.  2  Jon.  229.  .Hard.  178. 

So,  if  it  be  said  that  the  plaintiff  covenanted  with  the  defendant,  where 
it  should  have  been,  the  defendant  with  the  plaintiff,  it  will  be  aided  after 
Terdict.    R.  1  Sid.  49. 
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Or,  quod  pradicU  Thomas  Chapman,  where  the  surname  is  mistaken  ; 
{or  pradict*  Thomas  is  sufficient.     R*  Cro*  EL  697. 

A  declaration  in  covenant  ought  to  assign  a  good  breach.  Vide  ante,  (C 
45,  &c.) 

The  breach  ought  to  be  co-extensive  with  the  import  and  effect  of  the 
covenant.     Vide  ante,  (C  47.) 

If  it  assigns  for  breach  disturbance,  &c*  by  a  stranger,  it  must  shew  tbat  it 
was  lawful,  and  how.     Vide  ante,  (C  49.) 

If  the  covenant  be  in  the  disjunctive,  the  breach  ought  to  be  that  he  bat 
not«performed  the  one  or  the  other.     Vide  ante,  (C  45.) 

The  breach  must  be  assigned  to  have  been  before  the  action  brought.  1 
Sid.  307.     Vide  Action,  (E.) 

In  covenant  several  breaches  may  be  assigned.  2  Sand.  380.  Winch. 
Ent.  147.     1  Sal.  138. 

So,  by  the  st.  8  &  9  W.  3.  1 1 .  in  debt  on  bond  or  penal  sum  for  perform* 
ance  of  covenants  in  an  indenture,  &c«  plaintiff  may  assign  as  many  breaches 
as  he  pleases  ;  but,  before,  it  was  double.     Dy.  295.  b. 

And  if  he  assigns  two  breaches,  he  ought  to  say  that  he  does  it  eecundttm 
formam  statutu     PerC.  B.  P.     7  Geo.  Ace.  per  Cur.  ibid.  (Com.  376.) 

This  statute  is  compulsory  on  the  plaintiff;  and  he  cannot  enter  up  judgment  for 
the  whole  penalty  on  a  judgment  by  default ;  as  he  nnght  have  done  at  common 
law.     5  T.  R.  538.  636. 

After  oyer  of  the  condition,  and  non  est  factum  pleaded  to  debt  on  bond,  on  which 
issue  is  joined  and  notice  of  trial  given,  the  plaintiff  may  enter  a  suggestion  on  the 
roU,  and  assign  breaches  pursuant  to  the  statute  ;  but  it  is  irregular  to  deliver  such 
second  issue  without  a  summons  and  judge's  order.  8  T.  R.  255.  Tide  in&a^ 
(2  V  17). 

The  court  will  order  satisfaction  to  be  entered  on  the  record  in  an  action  on  a 
bond  of  indemnit}r,  on  the  defendant's  paying  the  penalty  of  the  bond,  and  the  costs 
of  the  action.     6  T.  R.  303. 

But,  it  is  sufficient,  though  it  is  not  a  direct  averment,  etin  facto  dicit^  &c. 
but  only  licet  ipse  perform^  omnia  ex  parte  [*J«ua,  and  the  defendant  entered, 
&c.     R.  2  Cro.  383.     Vide  ante,  (C  77.) 

It  is  sufficient,  if  the  breach  be  assigned  in  the  words  of  the  covenant. 
}  Vide  Sedgwick  v.  HoUenback,  7  Johns.  Rep.  376.     Marston  v.  Hobbs, 
2  Mass.  Rep.  433.  j     Vide  ante,  (C  45.) 

Or,  in  words  equivalent  to  the  sense'and  intent  of  the  covenant.  \  Vide 
Bender  v.  Fromberger,  4  Dal).  436.  Buster^s  Exr.  v.  Wallace,  4  Hen.  & 
Munf.  82.  {      Vide  ante,  (C  46.) 

And,  if  the  plaintiff  demands  more  than  by  the  covenant  appears  to  be  due, 
it  is  not  bad.     R.  2  Lev.  57. 

So,  if  he  demands  less  without  shewing  the  residue  to  be  satisfied,  it  is  not 
bad  upon  a  general  demurrer.  R.  2  Lev.  57.  Vide  ante,  (C  84.) — Post, 
(2  W  7.) 

Otherwise,  upon  a  special  demurrer.     Semb.  2  Lev.  57. 

If  the  plaintiff  does  not  conclude  his  breach,  el  sic  infregit  conventions^ 
it  is  not  bad.     R.  upon  a  special  demurrer.     %  Jon.  229. 

Or,  lays  in  f re  git  convtritionetUy  where  he  assigns  breaches  apon  several 
covenants.     R.  2  Mod.  311. 

So,  he  ought  not  to  repeat  the  covenant  in  the  conclusion.  Per  Rule, 
1654.     Mills,  27. 

In  debt  upon  bond  for  performance  of  covenants,  the  breach  shall  be  as« 
signed  in  the  replication.     Vide  ante,  (F  14.) 
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Where  the  covenant  ia  to  be  performed  upon  a  condition  or  considera* 
tioD,  or  other  thing  previous,  the  declaration  must  aver  performance.  Vide 
ante,  (C.  51,  &c.) 

}  So,  where  there  are  dependent  covenants,  neither  party  can  have  an 
action,  without  averring  performance,  or  a  readiness  to  perform,  on  his 
part.  Gazley  9.  Price,  16  Johns.  Rep.  367.  Vide  Gardiner  i>.  Corson, 
15  Mass.  Rep.  500.  Bean  v.  Atwater,  4  Conn.  Rep.  3.  Fannen  v*  Beau* 
ford,  1  Bay,  234. 

So,  a  general  averment  of  performance  of  covenants  on  the  part  of  the 
plaintiflf,  ia  not  only  sufficient,  but  is  the  best  form  ;  the  distinction  being 
that  where  the  act  to  be  done  involves  a  question  of  law,  the  quo  modo  must 
be  pointed  out ;  but  where  it  is  a  mere  matter  of  fact,  a  general  averment  is 
the  most  proper.     Wright  v,  Tuttlc,  4  Day,  313. 

Of  dependant  and  independent  covenants.  Bean  v.  Atwater,  4  Conn. 
Rep.  3.  Duval  v.  Craig,  2  Wheat.  45.  Goldsborough  v.  Orr,  8  Wheat. 
ai7.  \ 

But  in  covenant  nothing  can  be  alleged  or  averred,  which  varies  the 
case,  as  it  appears  upon  the  deed.     R.  1  Sal.  197. 

Since  the  statute  of  Anne,  c.  16.  s.  9.  attornment  need  not  be  averred  in  a  dec« 
laration  of  covenant  for  rent  by  an  assignee.     Vide  Doug.  283. 

-^  In  covenant  fer  rent  against  the  assignee  of  the  lessee,  an  averment  that  the 
rent  accrued  subsequent  to  the  assignment,  was  due  and  owing  to  the  plaintiff,  &c. 
10  sufficient,  without  stating,  that  the  lessee  had  not  paid  it.  Dubois'  £xrs.  v.  Van 
Orden,  6  Johns.  Rep.  105. 

In  declaring  for  a  breach  of  covenant  for  quiet  enjoyment,  &.c.  it  must  be  averred 
ihat  the  plaintifT  was  evicted  by  one  having  a  lawful  title,  and  by  legal  process. 
Greenby  V.  Wilcox,  2  Johns.  Rep.  1.  Vide  Sedgwick  o.  Hollenback,  7  Johns.  Rep. 
376.  Kerr  v.  Shaw,  13  Johns.  Rep.  236.   Whitbeckv.  Cook,  15  Johns.  Rep.  483. 

But  an  action  of  covenant  may  be  sustained,  for  breach  of  covenants  of  warran- 
ty and  seisin,  &c.  if  the  covenantee  be  unable  to  obtain  possession  in  coQsequence 
of  an  existing  possession  or  seisin  by  a  person  claiming  under  an  older  title  ;  and  it 
is  not,  in  all  cases  necessary  to  aver  an  eviction  under  such  title.  Duvall  v,  Craig, 
2  Wheat,  45.     Vide  Booth  v.  Starr,  5  Day,  275.  419. 

If  in  an  action  of  covenant,  the  breach  be  not  well  assigned,  the  defendant  shall 
have  judgment,  though  his  plea  be  bad.     Kellogg  v.  ingersull,  2  Mass.  Rep.  101.  y 

(2  V  3.)  Demurrer  to  the  declaration. 

If  the  declaration  does  not  shew  sufficient  cause  for  the  plaintiff  to  main-' 
tain  his  action,  the  defendant  may  demur  to  the  declaration  \  as,  if  the 
plaintiflTis  not  entitled  to  covenant  against  the  defendant.  2  Saud.  164. 

As,  if  the  action  be  brought  against  the  assignee  of  a  lease  assigned  afler  cbve- 
naltt- broken  by  the  lessee.     1  Bl.  351. 

If  on  9yer  it  appears  that  two  others  besides  the  plamtifik  are  named  in  the  deed, 
bough  they  did  not  seal,  defendant  may  take  advantage  of  it  by  demurrer.  Str. 
1146. 

If  the  covenant  does  not  extend  to  the  breach  assigned.     Co.  Ent.  1 15. 

So,  if  several  breaches  are  assigned,  he  may  demur  to  one,  and  plead  to 
the  others.     1  Sand.  108.  ' 

And  default  of  a  good  breach  is  bad  upon  a  general  demurrer.  Win. 
Ent.  120. 

So,  if  the  breach  is  not  well  assigned,  he  may  demur  specially;  for  it 
will  be  aided  upon  a  general  demurrer.     Vide  ante,  (C  47,  48.) 

If  the  declaration  recites  the  indenture  according  to  a  construction 
which  the  words  do  not  import,  the  defendant  may  demand  oytr  of  the  deed, 
and  then  demur.    3  Sand.  366. 
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So,  if  it  recites  it  materiallj  variaDt  in  any  respect,  be  may  demur  special- 
Ij  for  sucb  cause.     Win*  Ent.  166. 

[*]ir  debt  be  apon  a  bond  for  performance  of  covenants,  and  tbe  defendant 
shews  tbe  indenture,  and  pleads  that  there  were  no  covenants,  the  pJaintiff 
may  demand  oyer,  and  then  demnr. 

So,  if  the  defendant  shews  only  part  of  tbe  indenture,  and  pleads  perform- 
ance, the  plaintiff  may  demand  quod  indenlura  irroiulttur,  and  then  demor ; 
for,  by  shewing  part  only,  be  deprives  the  platntiflTof  the  opportunity  of  as- 
signing a  breach  in  the  other  part.     R«  3  Lev.  50. 

Bot  if  several  breaches  are  assigned,  some  good  and  some  bad,  and  Ihe  de« 
fendant  demurs  generally  to  the  whole  declaration,  the  plaintiff  shall  have 
judgment  for  the  part  which  is  good*  3  Sand.  380.  R.  3  Cro.  557.  Vide  an* 
te,  (Q  3.) 

(2  V  4.)  Plea.— When  it  shall  be  after  oyer. 

Advantage  cannot  be  taken  of  any  covenant  omitted  in  plaintiff's  declarBtaon,  on 
an  action  iS*  covenant,  without  encving  oyer.    Fort  354. 

To  an  action  of  covenant  the  defendant  may  plead  aAer  or  before  ii^rr  of 
the  deed ;  but  to  debt  upon  a  bond  for  performance  of  covenants  tbe  defend- 
ant cannot  plead  witboot  oyer  of  the  bond.  Bro.  Oyer,  16.  25.  Vide  ante, 
(PI,  2.) 

And  aAer  oyer  of  tbe  bond  and  condition  the  defendant  ought  to  set  out 
tbe  deed  mentioned  in  the  condition  under  tbe  seal  of  tbe  plaintiff.  1  Sid. 
50.  97.     1  Vent.  37.     R.  1  Sid.  425. 

And  if  be  does  not,  it  will  be  bad  on  a  special  demurrer.  1  Sid.  50.  435. 
1  Sand.  9. 

And  if  the  defendant  has  not  the  deed,  the  court  will,  upon  motion,  order 
the  deed  or  a  copy  to  be  delivered  to  him  by  the  plaintiff.  1  Sid.  50.  And 
this  of  favour.     1  Sand.  9. 

(2  V  5. )  What  Pleas  are  bad. — JVbn  tnfregit  conventUmem. 

To  covenant  the  defendant  cannot  plead  non  in/regit  conventionem  ;  for  i^ 
is  too  general  ;  and  two  negatives,  viz.  et  $ic  rum  tenvU  conzeniionem^  ei  rum 
tnfregit,  &c.  do  not  make  good  issue.  R.  1  Lev.  183.  Semb.  1  Leo.  114. 
R.  3  Lev.  19.  [2  Bl.  1312.  8  T.  R.  278.J  {  Vide  Terrells  r.  Page's 
Admr.  3  Hen.  &  Munf.  118.  { 

Bat  it  shall  be  aided  aAer  verdict.     R.  1  Lev.  183.     1  Sid.  289. 
{  So,  if  the  plea  be  not  guilty,  it  will  be  cured.     Hannicatt  v.  Carsley,  I 
Hen.  &Munf.  153.  { 

So,  where  one  party  covenants  to  do  one  thing,  the  other  party  doing  anodierH^^ 
fendant  cannot  plead  want  of  performance  on  the  part  of  the  plaintiff.    2  BL  1313. 

So,  where  there  are  mutual  and  independent  covenants,  it  is  no  plea,  to  allege  a 
breach  byjfae  phuntifi  of  tbe  covenanU  to  be  performed  by  bim.  Cowp.  56.  Ixnw. 
690.     8Wib.  387.     2B1.  1312. 

In  covenant  on  a  quarterly  reservation  for  the  arrears  of  several  quarters,  a  plea 
to  the  whole  lN:each,  which  avoids  the  demand  as  to  some  quarters  only,  is  bad.  & 
Tanot27, 

(2V6.)  Jm  debet,  ^c. 

So,  io  covenant  tbe  defendant  cannot  plead  nil  debet,  (hough  the  action 
be  founded  upon  an  indenture  of  demise,  and  breach  assigned  for  non*pay« 
meiil  of  rent.     R.  upon  general  demurrer,  3  Lev.  170. 
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So,  to  debt  OD  bond  for  performance  of  covenants,  he  cannot  plead  [*]no 
covenants  ;  for  then  the  bond  is  single.     R.  1  Lev.  3.     R«  Cro*  El.  756. 

Nor,  can  plead  that  there  is  no  ^uch  indenture;  for  he  is  estopped.  R« 
1   RoL  408. 

(2  V  7.)  What  good. — Mn  est  factum* 

But  to  covenant,  the  defendant  may  plead  in  dischai^e  of  performance. 

As,  he  may  plead  to  a  deed,  non  est  factum* 

And  on  this  plea,  the  defendant,  lessee  in  possession,  shall  not  controvert  the  ti- 
tle of  the  phdntiir,  his  lessor,  to  demise.     2  BL  1152. 

Within  age.     R.  Cro.  Car.  179. 

If  the  heir  be  sued  upon  the  father^s  covenant^  he  must  plead  riensper 
difcent.     Lut.  290.     Vide  ante,  (2  E  3.) 

(2V8.)  Accord. 

So,  be  may  plead  accord  with  satisfaction  made  aAer  the  breach.  Co* 
Ent.  117.  B.  \  Vide  Harper  v.  Hampton,  1  Har.  &  Johns.  633.  \  [t  T.  R. 
141. J     Vide  Accord,  (A  I.) 

But  accord  is  no  plea  in  covenant  for  the  payment  of  money.  Vide  Ac« 
cord,  (A  2.) 

To  covenant  for  non-payment  of  rent,  it  is  a  bad  plea  that  defendant  before  rent 
doe,  with  assent  of  lessor,  assigned  to  A.,  who,  with  assent  of  lessor,  entered  and 
paid  rent  to  lessor.     B.  R.  H.  343. 

Nor,  in  an  executory  covenant,  if  it  is  made  before  the  breach.  Vide  Ac- 
cord, (A  2.) 

(2  V  9.)  Arbitrament. 

So,  the  defendant  may  plead  in  bar.  an  arbitrament  made  after  the  cove- 
nant broken. 

To  covenant  in  a  deed,  (made  for  the  peHbrmance  of  several  matters,)  thd  de<- 
fendant  cannot  plead  that  in  the  deed  there  is  a  covenant,  that  in  case  any  difference 
should  arise  between  the  parties  respecting  any  part  of  the  agreement,  it  should  be 
aettled  by  three  arbitrators  to  be  chosen,  £c.  and  that  he  offered  to  refer  the  matter 
in  dispute,  &c.  but  that  the  plaintiff  refused,  &c. ;  such  a  plea  being  holden  b«d  on 
demurrer.     2  Bos.  &  Pull.  131. 

How  an  arbitrament  shall  be  pleaded,  vide  Accord,  (D  1.) 

(2  V  10.)  Outlawry. 

So,  the  defendant  may  plead  outlawry  in  bar,  where  the  breach  is  for 
a  thiqg  forfeited  by  outlawry  ;  as,  for  non-payment  of  rent.     Lut.  1513. 

But  where  the  breach  is  for  not  repairing,  he  cannot  ^  for  the  damages 
are  uncertain.     R.  Lut.  1513. 

(2V11.)  Release. 

So  the  defendant  may  plead  a  release  of  all  actions,  covenants,,  or  d«« 
mands.     Vide  post,  (2  W  30.) 

So,  a  release  of  covenants  or  agreements  in  the  indenture,  to  a  bond  for 
performance  of  covenants.     3  Leo.  69. 

[^]So,  if  a  covenant  be  with  B.  his  executors  and  assigns,  in  an  action  by 
an  assignee,  the  defendant  may  plead  a  release  by  B.  R.  Cro.  Car.  503.  f 
Rol.  411.  1.35. 
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Though  the  release  bj  B.  be  made  arter  a  breach  in  the  time  of  the  as* 
aignee.     R.  Cro«  Car.  503. 

But  a  release  by  B.  after  an  action  brought  by  the  assignee,  is  no  plea  5 
for  thea  an  interest  in  the  covenant  is  vested  in  him.  R.  Cro.  Car.  503* 
2R0I.  411.  1.30. 

So,  a  release  of  actions  to  the  covenantor  before  breach   is  no  plea.     D» 

Al.  39. 

So,  a  release  of  all  covenants  after  breach  is  no  discharge  of  the  bond  for 
performance  of  covenants,  for  it  was  forfeited  before.     R.  3  Leo.  69.     Dj. 

57.  a. 

So,  where  a  covenant  is  joint  and  several,  a  release  of  the  action  to  one 
shall  not  be  a  bar  as  to  the  other.     Dub.  Sal.  574.     [1  Ld.  Raym.  430.. 

690.1 

A  discharge  in  nature  of  a. release,  without  deed,  in  satisfaction  of  all  demands, 
eannot  be  pleaded  in  covenant  i  for  covenant  by  deed  must  be  discharged  by  deed» 
2  Wils.  376." 

(2  V  12.)  Defeasance. 

So,  the  defendant  may  plead  in  bar  a  defeasance  of  the  covenant..  Vid* 
post,  (2  W  35.) 

As,  a  subsequent  covenant,  which  discharges  this.     Vide  Defeasance. 

Or,  a  covenant  that  he  will  not  sue  the  defendant  upon  a  former  covenant.. 
(Com.  139.)    Adm.  Sal.  574.     Semb.  cont.  Sal.  575. 

And  in  all  cases,  where  the  defeasance  is  absolute  and  perpetual,  it  amounts 
to  a  release,  and  shall  be  a  good  bar.     R.  Sho.  46. 

But  on  a  covenant  by  charter-party,  the  defendant  shall  not  plead  a 
breach  of  covenant  on  the  other  part  in  bar ;  for  one  may  be  less  damage 
than  the  other.    R.  S  Lev.  41> 

So,  if  several  covenant,  and  the  covenantee  makes  a  coUateral  covenant 
with  one  that  he  shall  not  be  sued,  this  cannot  be  pleaded  in  bar  ;  for  it  does 
not  amount  to  a  discharge  of  the  prior  covenant  j  for  it  will  not  be  to  the 
benefit  of  all,  but  only  ol  one.  Sal.  575.  (1  Ld.  Raym.  688.)  (Com* 
139.) 

So,  a  covenant  that  he  will  not  sue  for  such  a  time.     R.  Sal.  573. 

So,  if  a  covenant  be  to  give  license  for  seven  years  for  payment,  it  is  no 
bar.     R.  Sho.  46. 

So,  sequestration  of  the  parsonage  in  covenant  for  rent  upon  a  lease  by 
indenture  is  no  bar.     R.  D'at.  44. 

So,  if  A.  covenants  to  pay  300/.  per  ann.  to  B.  qnamdiu  he  and  his  wife 
live  separate,  and  by  a  subsequent  deed  B.  covenants  to  inderoni/j  A.  fron^ 
the  payment  of  .300/.  quamdiu  he  and  his  wife  cohabit,  this  is  no  bar  to  the 
action  upon  the  first  deed;  but  A.  must  have  his  remedy  by  covenant  upon 
the  collateral  indenture,  if  he  is  sued  on  the  first.    R.  2  Vent.  218. 

[♦](2  V  IS.)  Covenants  performed. 

The  defendant  may  plead  performance  generally,  or  a  special  perfonn- 
ance.     Vide  post,  (2  W  33.) 

In  covenant,  or  in  debt  upon  a  bond  for  performance  of  covenants,  if  all 
the  covenants  are  in  the  affirmative,  the  defendant  may  plead  covenants  per- 
formed generally.  Co.  Lit.  303.  b.  R.  Cro.  El.  749.  1  Lev.  303.  2 
Sand.  411.     Vide  ante,  (E.  26.) 

So,  if  some  of  the  covenants  are  negative,  but  they  are  void  in  law,  the 
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defendant  ahall  plead  performance  generally ;  for  tbe  court  will  take  notice 
that  the  negatives  are  contrary  to  law.     R.  Mo.  856. 

So,  though  to  afGrmative  covenants  negative  words  of  the  «ame  import  are 
added.     ]  Sid.  87. 

So,  in  covenant  to  dischai^e  all  arrears  of  rent,  it  is  a  good  plea  that  he 
tefit  money  in  the  plaintiflf^s  hands  to  discharge  it.     R.  4  Mod.  ^49* 

If  several  breaches  are  assigned,  he  may  plead  to  each.     1  S9I.  138. 
But  generally,  where  some  of  the  covenants  are  negative,  the  defendant 
must  plead  to  them  specially.     Vide  ante,  (E  25.) 

^Soj  if  the  covenant  requires  an  act  to  be  done  by  a  stranger.     Ibid. 

Or,  an  act  ipon  record.     I  bid- 
So,  if  a  covenant  be  in  the  disjunctive,  the  defendant  must  shew  what 
part  he  has  performed.     Ibid. 

So,  where  the  agreement  is  to  do  an  act  upon  request,  and  the  request  is 
alleged,  it  is  no  plea  to  say,  quod  par atuafuitfacere .     R.  3  Mod.  295* 

Yet,  upon  a  general  demurrer  it  shall  be  aided;  if  the  defendant  pleads 
generally,  where  there  are  any  negative  covenants.     Vide  ante,  (E  26.) 

If,  in  covenant  or  debt  upon  a  bond  for  performance  of  covenants,  the  de- 
fendant pleads  performance  to  the  affirmative  matter,  alleged  for  breach,  or  to 
be  done  by  the  condition,  it  is  not  sufficient  without  shewing  how,  and  in 
what  particular  manner  he  has  performed  it.     Vide  ante,  (E  25.) 

As,  if  the  covenant  be,  (hat  he  make  appear  to  B.,  it  is  not  sufficient  to 
say,  that  he  made  appear  to  B.,  without  saying  how.     R.  3  Lev.  125. 

That  he  will  pay  a  moiety  of  a  sum  to  be  received,  it  is  not  sufficient  to 
say,  that  he  has  paid  a  moiety,  without  shewing  how  much  he  received.  1 
Sid.  334. 

That  he  will  pay  as  long  as  letters  patent  stand  in  force,  it  is  not  sufficient 
to  say,  they  are  not  in  force,  without  shewing  how  become  void.     R.  Sho. 
290. 

60',  it  is  not  sufficient  to  say,  that  he  paralus  fuit,  or  ohtulit  to  perform, 
when  he  takes  upon  himself  to  perform  at  his  peril.  R.  1  Lev.  191.  Vide 
*nte,  (C61.— C  75.) 

But,  if  the  condition,  &c.  comprehends  multiplicity  of  matter,  to  avoid 
prolixity,  performance  generally  has  been  allowed,  and  f*]the  other  party 
shall  be  put  to  shew  a  particular  breach.     Vide  ante,  (E  26.) 

As,  if  the  condition  be  to  pay  a  moiety  of  all  sums  which  he  shall  from 
time  to  time  receive.     R.  1  Sid.  334. 

ScLfa,  on  a  recognizance,  which  was  conditioned  for  the  due  performance  of  ar- 
ticles entered  into  by  A.  B.     Plea,  that  the  defendanU  never  had  a  counterpart  of 
tiie  articles  ;  that  A.  B.  had  performed  all  the  affirmative  covenants  ;  that  they  con» 
tained  only  one  negative  covenant,  (.stating  it),  which  had  aUo  been  complied  with. 
The  plea  held  bad.     1  AnsC.  193. 

So,  if  the  covenant  be  in  the  negative,  it  is  sufficient  to  plead  generally 
10  the  negative  ;  as,  if  the  condition  or  covenant  be,  io  indemnify,  Sec,  the 
defendant  may  plead  generally,  quod  non  fuU  damnificatus*  Vide  ante, 
(E  25.) 

So,  if  to  affirmative  words  the  defendant  pleads  in  the  negative  non  dam- 
nificaias^  &c.     R.  2  Co.  4.     2  Cro.  363,  4.     M.»r.  pi.  200. 

So,  if  the  condition  be  to  free  and  indemnify  from  the  charges  of  a  suit. 
R.  5  Mod.  244. 

But,  where  the  covenant  or  condition  is  to  indemnify  from  a  certain  and 

a  particular  thing,  it  is  not  sufficient  to  say,  non  damnificatus  generally,  but 

he  must  shew  how  he  indemnified.     Semb.  5  Mod.  344. 
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Peifonnanoe  pleaded  <>tli«rwise  than  in  the  terms  of  the  covenant,  is  bad  ftTen  on 
a  general  demurrer.     1  Bos.  &  Pul.  455. 

(2'V  14.)  Pleas  to  a  breach  for  noQ-payment  of  rent. 

In  covenant,  if  the  breach  be  for  non-payment  of  rent,  the  defendant  may 
plead  riena  arrear.  R.  cent.  1 .  Brownl.  19.  (Cowp.  588.)  Ace*  2 
Bfownl.  ^73. 

That  the  plaintiff  nt7  habuit  in  terumetUis*  3  Lev.  193.  Vide  post,  (2 
W  48.) 

The  defendant  may  plead  nil  htJmU  im  Unemenii$  to  an  action    of  covenant 

brooght  by  the  committee  of  a  Imiatic  on  a  lease  made  by  him  as  committee  in  his 

own  name ;  for  the  committee  of  a  Imntic  cannot  grant  such  a  lease     2  Wils.  1 30. 

JV^  habel  in  tenementia  cannot  be  pleaded,  if  me  demise  is  by  indentnre.     Str. 

817.     Ld.  Raym.  1550. 

That  another  vas  seised  in  (be  before  the  demise  amounts  to  nil  habtt^  &c. 
Ibid. 

Solvit  ad  diem.     2  Bfownl.  273. 

But,  if  breach  be  assigned  upon  a  covenant  in  a  lease  for  non-payment  of 
a  sum  in  gross,  nil  habel  in  lenementis  is  no  plea.     R.  2  Vent.  99.  * 

To  covenant  for  rent,  the  defendant  may  plead,  that  before  the  rent  became  due, 
he  assigned  all  the  estate,  title.  Interest,  and  term  for  years  which  he  then  had  to 
come  in  the  preniisos.     Doug.  461.  n. 

.  And  to  this  it  will  not  be  a  good  replication,  that  the  assignee  never  took  actual 
possession,  without  addiog  that  the  assignmeut  was  fraudulent  or  by  way  of  mort- 
gage, &c.     Ibid. 

In  covenant  for  rent  against  the  defendant  as  i|ssignee  of  all  the  original  lessee's 
interest,  &c.  by  virtue  whereof  he  became  and  still  is  possessed  ;  if  the  defendant 
plead,  that  all,  &.c.  did  not  cqme  to  him  by  assignment,  and  diat  he  did  not  become 
possessed,  &c.  it  is  good  evidence  to  support  the  plea,  [*Jthat  the  assignment  waa 
hy  way  of  mortgage,  with  a  clause  of  redemption,  and  that  the  defendant  has  never  • 
taken  actual  possession  ;  and  this,  although  the  mortgage  be  forfeited.     Doug.  455. 

But,  evidence  of  an  under-lease  will  not  support  such  a  plea.     Id.  183. 

Nor,  eviJence  of  an  assignment  of  all  tlie  original  lessee's  estate  in  part  of  the  de- 
mised premises.     Ibid,  in  the  notes. 

So,  levy  by  distress,  is'  no  pica  in  covenant  for  non-payment  of  rent ; 
for  this  atimiU  the  rent  not  paid  at  the  day.  R.  2  Brownl.  273.  Vide  post, 
(2W47.)  r  J  r      I 

It  is  no  pica  that  all  the  estate  and  fortune  of  the  lessee  was  transfbrred  to  trustees 
under  an  act  of  parliament,  though  a  public  one,  if  there  were  no  words  of  discharge. 
Andr.  40.     1  T.  R.  93. 

In  covenant  for  rent  against  an  assignee,  an  assignment  ion  feme  coverl  before  the 
rent  accrued,  is  a  good  pica.     Dougl.  452. 

That  the  house  was  burnt  down,  and  not  rebuilt  by  the  lessor  who  was  obliged  to 
do  It,  IS  no  plea.  Str.  763.  Ld.  Raym.  1477.  Vide  1  T.  R.  310.  Ambler,  619. 
(Com.  626.)     6  T.  R.  650. 

NeiUier  can  the  defendant  set  off  any  uncertain  damages  wliich  he  may  be 
enUtled  to  recover  against  the  landlord  on  any  of  the  covenants  in  the  lease.  6  T. 
E.  488, 

Whether  bankruptcy  be  a  plei^  to  an  action  of  covenant  for  rent  ?  Qoere,  1  T. 
R.  86, 

i\^  ^St^  <=^venaiit  for  not  repairing  certain  premises  demised,  the  defendant  plead 
WMUie  plaintiff  before  the  cause  of  acUon  accrued,  entered  and  pulled  down  the 

L  Z«!f  1     """Tvif^  ^'"^  5  the  plaintiff  may  reply  that  he  did  not  expel,  «lc.  i»oda 
#<yorma,  &c.     WiUes,  129. 

•^he^lessee  cov^napted  to  put  a  house  in  repair  before  the  first  of  June  "  5000 
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■laieB  being  fooBd,  allowed,  a&d  delivered  by  the  lessor  towards  the  repair,''  and  af- 
terwards to  keep  it  in  repair  during  the  term :  the  lessor  assigned  a  breach  for 
not  keeping .  in  repair  afler  the  first  of  June,  and  it  was  holden  no  plea  to  say  that 
the  lessor  hisid  not,  after  making  the  lease,  found,  allowed,  and  delivered  the  slates, 
&c.     Willes,  146. 

But  to  an  action  of  covenant  for  not  repairing  several  premises,  the  defendant  can- 
not plead  an  expulsion  by  the  plaintiiT  from  part.     Ibid. 

-(^  Where  the  lessee  covenanted  to  pay  rent,  on  demand,  at  such  place  as  should, 

from  time  to  time,  be  appomted  by  the  lessor,  in  covenant  for  non-payment  of  rent, 

plea  that  the  plaintiff  had  not  i^pointed  a  place,  &c.  is  insufficient ;  he  ought  in  such 

case  to  plead  a  tender,  or  a  readiness  to  deliver  the  rent  on  the  land.     Remsen  r. 

Conklin,  IS  Johns.  Rep.  447.  }> 

(S  V  15.)  For  not  making  assurance. 

In  covenant  for  further  assurance,  ifthe  breach  be,  that  counsel  devised 
a  note  for  a  fine,  which  the  defendant  was  required  to  acknowledge  and  refus- 
ed, the  defendant  may  plead  non  rtquisivil.  Lut.  986. 

Covenant  to  levy  a  fine  of  certain  lands  in  the  township  of  A.  in  the  parish  of  B., 
on  the  request  and  at  the  costs  of  the  grantee  ;  breach  assigned  that  the  grantor  re- 
fused to  acknowledge  a  fine  (tendered  to  him)  of  lands  in  the  parish  of  B. ;  plea 
that  the  noto  of  the  fine  tendered  comprised  other  lands  in  B.  than  those  contained 
in  the  covenant,  of  which  the  grantor  was  seised  ;  and  it  was  holden  a  good  plea^ 
Willes,  160.     7  Mod.  292.  S.  C. 

(2  V  16.)  For  not  repairing. 

In  covenant,  ifthe  breach  be  for  default  of  repairing,  the  defendant  may 
plead  quod  rtparavit. 

That  the  plaintiff  was  to  deliver  timber,  which  upon  request  he  did  not  de- 
liver.    Lut.  316. 

Otherwise,  ifthe  breach  be  assigned  in  a  thing  which  docs  not  require 
tinnberl     Ibid. 

[♦llf  he  pleads  gruod  rfi;?afcrT?t<  generally,  and  issue  thereon,  after  a  ver- 
dict for  the  defendant,  it  shall  be  well.     R.  2  Mod.  176. 

But  he  cannot  plead  that  he  rebuilt.     R.  2  Leo.  1 89. 

The  bankruptcy  of  the  lessee  is  no  bar  to  an  action  of  covenant  brought  against 
him.     4  T.  R.  94. 

A  plea  of  bankruptcy  given  by  the  stat.  5  Geo.  2.  c.  30.  s.  7.  must  state  that  the 
cause  of  action  accrued  before  the  bankruptcy  ;  stating  that  aa  indenture  on  which 
the  action  is  founded,  was  executed  prior  to  the  bankruptcy,  is  insufHcient,     4  T.  R,' 
156, 

Ifthe  breach  be,  that  the  tenements  were  not  of  such  yearly  value,  the 
defendant  nnay  plead  that  they  were.     Lut.  ^89. 

Ifthe  breach  be,  that  a  stranger  had  title,  the  defendant  shall  plead  that 
he  had  not.     Lut.  322. 

In  covenant  for  quiet  enjoyment,  a  plea  that  for  the  first  half-year  of  plaintiff's 
lease  the  plaintiff  might  have  enjoyed,  8cc. ;  but  that  for  non-payment  of  the  renf 
for  twenty-one  dsya  after  that  half  year,  the  defendant  had  a  right  to  re-enter  accord- 
ing to  a  proviso  in  the  lease,  and  that  he  did  re-enter,  &c.  was  holden  bad  on  spe- 
cial demurrer.     6  T.  R.  458. 

But  ifthe  breach  be,  that  he  did  not  tease,  and  the  defendant  says,  non  ha- 
butt  unde  dimiUere  poluit^  replication,  quod  kahuii  unde^  &c.  is  not  good.  R« 
3Bol.  41. 

To  covenant  as  heir,  and  breach  assigned  for  want  of  repairs,  on  a  lease  foryears, 
it  is  a  good  plea  that  tlie  lessor  was  only  tenant  for  Ufe,  with  a  traverse  tliat  the  re- 
version was  not  in  him  and  his  heirs.    2  Wils.  143. 
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Yet,  it  shall  be  aided  by  a  verdict,  quod  hahuit  terras  unde  dxmiiitrt  potwi. 

On  a  covenant  to  build  a  bridge  in  a  substanUal  manner,  and  to  keep  it  in  repair 
for  a  certain  time,  the  party  is  bound  to  rebuUd  the  bridge,  though  broken  down  by  an 
extraordinary  flood.     6  T.  R.  750. 

(2  V  17.)  Judgment. 

Ifcovenant  be  on  the  word  A'mm,  &c.  the  plaintiff  shall  not  have  judg- 
ment for  damages,  but  for  the  term.     R.  2  Leo.  1 04.  - 

If  the  defendant  has  judgment  against  him  upon  m/ diet/,  confession,  or 
demurrer,  a  writ  of  inquiry  shall  be  awarded  to  inquire  of  the  damages.     1 

Sand.  47.  ^        .i         ii 

And  by  the  st.  8  &  9  W.  3.  1 1 .  the  plaintiff  may  suggest  on  the  roll  as  ma- 
ny breaches  as  he  shall  think  fit ;  on  which  shall  issue  a  writ  to  summon  a 
jury  before  the  justices  of  m5i>nw5  for  that  county,  to  try  each,  and  what 
damage  the  plaintiff  sustained  by  it,  which  writ  the  said  justices  shall  return 
to  the  court  from  whence  it  issued.  . 

In  covenant  if  there  bean  issue  for  part,  and  a  demurrer  for  part,  the  jurj 
who  try  the  issue  shall  also  find  condilional  damages  upon  the  demurrer-      1 

Sand.  109.  .   .  u  n 

If  the  issue  goes  to  the  whole,  the  jury  shall  find  damages,  and  tticre   snail 

be  judgment  thereon. 

Where  the  precise  sum  is  not  the  essence  ofthe  agreement,  the  quantum  of  dam- 
ages may  ba  assessed  by  the  jury  ;  where  the  precise  sum  \»  fixed  by  the  parties, 
the  jury  are  confined  to  it.     4  Burr.  2225. 

If  two  persons  agree  to  perform  certain  work  in  a  limited  time,  or  to  pay  a  sttpula^ 
ted  weekly  sum  for  such  time  aderwards  as  it  should  remain  unfinished,  and  a  bond 
is  prepared  with  condition  for  the  due  performance  of  the  work,  or  the  payment  of 
the  weekly  sum,  and  the  work  is  not  finished  in  the  [*]time,  such  weekly  pay-r 
ments  are  not  by  way  of  penalty,  but  in  the  nature  of  liquidated  damages.     2  T. 

R.  32. 

In  articles  of  agreement,  consisting  of  various  particulars,  for  the  breach  of  some 
of  which  stipulated  fines  were  to  be  paid,  it  was  agreed  by  both  parties  that  either 
of  them  neglecting  to  perform  that  agreement,  should  pay  to  the  other  200f.  This 
sum  is  in  the  nature  of  a  penalty,  and  not  of  liquidated  damages.  2  Bos.  &  PuL 
346. 

Where  articles  contain  covenants  for  the  performance  of  several  things,  and  then 
•ne  large  sum  is  stated  at  the  end  to  be  paid  on  breach  of  performance,  that  must 
be  considered  as  a  penalty.  But  where  it  is  agreed,  that  if  a  party  do  such  a  par- 
ticular thing,  such  a  sum  shall  be  paid  by  him,  there  the  sum  stated  may  be  treated 
as  liquidated  damages.     Per  Heath,  Just.  ibid. 

And  by  the'st.  8  &  9  W.  3.  11.  the  jury,  besides  damages    and  costs    f|s 
nsual,  shall  assess  damages   for  such   of  the  said  breaches  as   the  plaintifT 
shall  prove  broken,  on  which  the  like  judgment   shall   be  entered    as  fpri- 
merly. 

But  if  the  plaintiff  assigns  several  breaches,  and  the  defendant  does  not 
rejoin,  the  plaintiff  may  sign  judgment  if  he  pleases,  without  a  writ  of  in- 
quiry awarded  returnable  before  the  justices  of  nisi  prius  ;  for  be  has  bis 
election  to  proceed  upon  the  statute,  or  by  the  common  law,  and  this  as 
well  where  the  judgment  is  for  want  of  a  rejoinder,  as  by  nil  dicii  or  con- 
fession, &c.     (Com.'376.) 

Where  there  is  judgment  for  the  pkintiff  on  demurrer  la  an  action  of  ddbt  for 

me  peMity  tor  non-performance  of  covenants  in  articles  of  agreement,   the  plaintiff 

J^^ikr^  ♦k"*'  ^  i"<J«ment  for  the  penalty  in  like  manner  as  before   the  statute  5 
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and  the  plaintifT  is  not  to  assign  the  breaches  till  after  the  judgment  is  given,  and 
if  he  should  take  out  execution  for  the  whole  penalty,  then  19  the  time  to  complain. 
Cowp.  357. 

In  debt  for  a  penalty  on  certain  articles,  the  jury  ought  to  assess  damages  6n 
the  breaches  assigned,  and  if  they  find  the  whole  debt,  a  venire  de  novo  shall  b0 
awarded,  for  this  statute  was  made  in  ease  of  defendants.     2  Wils.  377. 

(2  V  18.)  Execution. 

After  the  judgment  in  covenant  there  shall  be  the  same  execution  as  is 
debt. 

But  by  (he  st.  8  &  9  W.  3.  II.  if  after  judgment,  and  before  execution, 
the  defendant  pays  into  court,  for  the  plaintiff's  use,  the  damages  assessed 
by  the  jury  and  costs,  a  cessat  execxUio  shall  be  entered  on  record* 

So, by  the  said  st.  8  &  9  W.  3*  1 1,  if  the  plaintiff  be  satisfied,  by  eit^cu- 
tion  executed,  his  damages,  costs,  and  the  charge  of  the  execution,  the  de- 
fendant's body,  land  and  goods,  shall  be  forthwith  discharged,  and  the  dis- 
charge shall  be  entered  on  record. 

But  bj  the  same  statute,  such  judgment  shall  remain  as  a  collateral  secu- 
rity to  the  plaintiff  against  any  further  breach  of  covenant,  in  which  case 
the  plaintiff,  &c*  may  have  a  scire  facias  on  the  same  judgment  against  the 
defendant,  bis  heir,  terre-tenant,  executor  or  administrator,  suggesting  other 
breaches,  &c.  upon  which  shall  be  the  like  proceedings  vi  supra  to  try  ia- 
saesy  discharge  execution,  &c.     Et  sic  Mies  qnoties. 

[*]So,  before  where  there  was  a  judgment  in  covenant  upon  af  breach  of 
covenant,  a  perpetual  scire  facias  might  have  been  sued  upon  a  new  breach^ 
without  suing  covenant  dt  novo,     R«  Cro.  El.  3. 

And  covenant  could  not  be  sued  afterwards  upon  a  new  breach  of  the 
same  covenant*     Per  Manw.  3  Leo.  51. 

AfUir  judgment  for  the  plaintiff  on  demurrer,  in  debt  on  bond  conditioned  to  pay 
an  annuity,  the  defendant  cannot  take  out  execution  for  the  arrears  due,  but  must 
assi^  breaches  on  the  record  under  this  statute.     8  T.  R.  126. 

(-2!  W)  PLEADING  IN  DEBT. 
(2  W  1.)  Where  it  shall  be  brought. 

Debt  lies,  where  a  man  is  indebted  to  another  by  judgment,  specialty, 
contract,  &c. 

If  a  debt  be  under  40*.  it  sliall  be  sued  for  by  plaint  in  the  county. 

Or,  by  jusiicies  in  the  county*     Reg.  159*  a.     F.  N*  B*  1 19.  L 

The  jusiicies  requires  the  sheriff  quod  justic*  the  defendant  that  he  ren- 
der to  the  plaintiff  what  \ye  owes  to  him,  &c.     Reg.  1 39.  a. 

And  the  word  jusiicies  is  repeated  in  the  writ  to  each  debtor.     Ibid. 

And,  by  the  jusiicies,  the  county-court   may  hold  plea  in  debt  above  40^. 

2  Inst.  312.  .        ri    D 

If  it  be  sued  in  the  county,  the  plaintiff  may  remove  it  by  pone  mto  C.  B. 
without  any  cause,  and  the  defendant  with  cause.     F.  N.  B.  1 19.  K. 

Or,  by  reeordare,\(  it  be  sued  in  the  court  of  a  city,  borough,  &c.     Ibid^ 

If  the  debt  be  above  40#.  it  ought  regularly  to  be  sued  in  C.  B.  by  origi- 
oal.     Reg.  139.  b. 

And  upon  pretence  of  privilege  by  bill  in  B.  R.     4  Inst.  71. 

BiU,  by  the  modem  practice,  debt  may  be  sued  in  B.  R.  by  original.    B.  R.  H. 

3  IT. 
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(2  W  2.)  What  Process. — Summons. 

Process  in  debt  by    the  common  law  was  only  a  summons.     3  Co.  12.  a. 

By  the  st.  25  Ed..  3.  17.  like  process  was  given  in  debt  as  in  account, 
which  by  the  St.  W.  2.  1 7.  was  a  capias^  and  so  to  outlawry.  Ibid.  1 
Brownl.  50. 

The  original  or  summons  in  debt  is  by  a  pracipe  quodreddaL  Reg.  139.  b. 

And  it  shall  be  in  the  dthel  and  detinet  for  money,  but  for  chattels,  or  by 
or  against  an  executor,  it  shall  be  in  the  detinet  iantum.  F.  N.  B.  119.  M. 
Vide  ante,  (2D  1.) 

The  original  ought  to  name  the  parties  by  their  proper  names,  and  give 
an  addition  to  the  defendant.  1  An.  39.  Vide  Abatement,  (E  18,  &c. — > 
F  17,  &c F22,  &c.) 

It  ought  to  be  without  rasure,  or  false  Latin,  and  agreeable  to  the  form  of 
the  register.     Vide  Abatement,  (H  1.) 

[*]And  if  there  be  a  defect  in  the  writ,  itsit^  or  return,  it  may  be  pleaded 
in  abatement,  or  al^s]gned  for  error.     Vide  Abatement,  (H  1,  &c.) 

The  ongiDal  may  be  returnable  two  or  three  terms  after  the  Usie^  Dy^ 
175.  a. 

The  sheriff  returns  upon  the  original,  phdg.  de  pros.  f.t  quod  sum.  Kit.  257. 

Or,  nihil  hahel  per  quod  sum.  potest  ;  or,  if  the  defendant  be  a  clerk,  do 
lay  fee  j9er  9uod,  &c.     Ibid. 

The  summons  ought  to  be  fifteen  days  before  the  day  of  the  return.  Kit. 
967. 

(2  W  3.)  Capias. 

If  the  defendant  does  not  appear  upon  the  return  of  the  original,  a  capias 
issues.     Reg.  Jud.  1  b.     Off.  br.  22. 

If  he  does  not  appear,  nor  is  taken  upon  the  capias^  an  alias  capias^  and 
afterwards  a  pluries  capias^  issues.     Reg.  Jud.  1  b.     Ofl*.  Br.  23. 

And,  if  the  sheriff  returns  upon  the  capias  that  the  ^defendant  latitat  in  al. 
com.,  a  testatum  capias  to  the  sheriff  of  such  county.     Off.  Br.  23. 

By  the  common  law  a  capias  does  not  lie,  except  in  actions  supposed  to 
be  done  viet  armis.     3  Co.  12.  a. 

Or,  for  the  king's  debt.     3  Co.  1 2.  b. 

By  the  st.  of  Marl.  23.  and  W.  2.  1 1.  it  was  given  in  account,  and  by  ibe' 
St.  25  Ed.  3.  1 7.  in  debt.     3  Co.  1 2.  a. 

The  capias  ought  to  be  tested  at  the  return  of  the  original,  the  alias  at  the 
returnof  the  c(7pia5,  and  the />/t<rte5  at  the  return  of  the  alias.  Comp. 
Aii.  7. 

It  ought  to  be  returnable  in  the  next  term  after  the  teste.  D.  Cro.  El. 
(467.) 

The  capias  ought  to  be  conformable  to  the  original,  and  the  alias  and 
pluries  to  the  capias. 

And  therefore,  if  the  original  is  A.  de  B.  and  capias  is  A.  nuperde  B.  it  is 
error.     R.  2  Cro.  576. 

If  the  original  be  Launcelot,  and  the  capias  Lancelot.  Semb.  Cro.  El.  50« 

If  (he  one  be  A.  B.  alderman,  the  other  armiger.     R.  Yel.  1 20. 

An  outlawry  is  valid,  though  it  do  not  appear  that  the  capias  and  eaeigeni  were  uii» 
der  the  seal,  but  only  signed  by  the  justices  of  oyer  and  terminer.     4  T.  R.  521. 

The  St.  25  £dw«  8.  s.  5.  c.  14.,  which  requires  that  the  Second  capias  against  a 
party  indicted,  shall  require  the  sheriff  to  seize  as  well  fais  chattels  as  his  bodv,  does 

L*365l  .  • 


Pleading  in  debt.  369 

not  apply  to  courts  of  oyer  and  terminer  and  gaol  deliveiy,  since  the  writ  is  to  be  re- 
turaable  in  three  weeks,  when  such  court  will  not  be  sitting.     4  T.  R.  521. 

{2  W  4.)  Exigent 

If  the  defendant  i?  not  takpn,  or  docs  not  appear  upon  the  return  of  the 
pluries  capias^  an  exigi  facias  issues.      Reg.  Jud.  2.  a. 

A  plaintiff  cannot  proceed  to  outlawry  in  the  exchequer,  the  court  having  no 
process  on  wliich  to  found  such  a  proceeding.     1  Price,  309* 

[*]By  the  St.  31  El.  3.  in  all  personal  actions,  a  writ  of  proclamation  shall 
be  mqdeout  upon  every  exigent  of  the  same  teste  iind  return,  and  delivered 
to  the  sheritr  of  the  county  where  the  defendant  then  dwells,  who  shall  there- 
on make  three  proclamations,  the  first  at  the  county  court,  the  second  at 
quarter  sessions,  and  the  third  a  month  before  the  quinto  exact.,  at  the 
church  door  where  the  defendant  dwells,  <fcc.  and  all  outlawries  otherwise 
had  shall  be  void. — So,  by  the  st.  6  H.  8.  4. 

In  criminal  cases  no  proclamation  is  necessary  to  outlawry,  after  judgment.  3 
T.  R.  503. 

If  a  writ  of  proclamation  require  the  defendant  to  render  himself  (not  to  the  justi- 
ces, &c.  but)  to  the  sheriff,  (as  it  may)  so  that  he  might  have  his  body  before  the 
justices,  &C.  at  (he  next  sessions  of  oyer  and  terminer,^  it  is  the  duty  of  the  defend- 
ant to  render  himself  to  the  sheriff  before  the  fiflh  county  court ;  so  that  an  out- 
lawiy  afler  that  time,  and  before  the  next  sessions,  is  valid,  since  when  given  tiie 
defendant  had  no  future  day  for  surrendering.     4  T.  R.  5. 

A  writ  of  proclamation,  requiting  the  sheriff  to  proclaim  the  defendant  in  ''open 
court,  in  the  sherifPs  county,"  means  in  his  county  court,  and  is  therefore  sufficient. 
4T.  R.d21. 

If  it  appear  by  the  writ  of  proclamation  and  return  tliereon,  that  an  outlawry  for 
felony  was  pronounced  before  the  day  of  appearance  given  to  the  party,  it  is  errone- 
ous.    8T.  R.  499. 

The  Bt.  31  £}iz.  c.  3.  requires  <<  one  other  of  the  said  proclamations  to  be  made 
at  the  general  quarter  sessions  of  the  peace,  in  those  parts  where  the  party  defend- 
ant, at  the  time  of  the  exigent  awarded,  shall  be  dwelling."  By  '<  in  those  parts"  - 
is  meant  county,  riding,  or  division,  A  writ  of  proclamation,  diereforo,  requiring 
proclaniatioii  to  be  made  at  the  general  quarter  sessions  of  the  peace  to  be  holden 
for  the  said  sheriff's  county,  is  good.     4  T.  R.  521. 

The  sherifTs  return  to  a  writ  of  proclamation,  stating  thai  he  had  proclaimed  the 
defendant  at  the  church  door  of  the  parish  of  Y.,  in  which  the  writ  states  that  he  is 
inhabiting,  is  sufficient,  though  it  do  not  add  ^<  where  he  is  inhabiting."  4  T.  R. 
521. 

The  sheriff  in  his  return  to  the  writ  of  proclamation,  need  not  state  that  the  defen- 
dant did  not  appear,,  though  he  must  in  that  to  the  writ  o£  exigent.     4  T.  R.  521, 

The  exigent  shall  hieconforn>able  to  the  original  and  capias^ 

And  therefore,  if  it  b«{  a  testatum  capias^  an  exigent  does  not  lie  thereon 
in  the  last  county,  without  an  originnl  capias  there.     Dy.  295.  b. 

The  exigent  shall  have  such  return,  as  that  five  county-courts  may  inter- 
trene  between  the  teste  and  return*     Comp.  Alt.    13. 

And  if  there  are  not  five  county-courts  before  the  return,  an  exigent  de 
novo  aliocnt,  4  com,  issue??.      Re^.  Jud.  21.  b.  Gl.  h.     Kit.  264.  a. 

So,  if  aiiolher  person  of  llic  same  nanr>c  with  tl>e  dtsfendttut  appears  upon 
the  exigent,  the  plaintiil  may* have  an  exigent  de  novo  Hgainst  the  defendant. 

Off.  Br,  {\0. 

But  the  exigent  allocate  com.  must  he  executed  al  the  next  county  after 
the  fourth  :  for,  if  by  any  accident  tlic  fifih  county  interven^js,  it  will  be  error, 
PL  Com.  37 Kb. 
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So,  proclamation  must  appear  to  be  made  at  the  county-court  heldpra 
own.,  for  in  com.  is  not  sutficient.     R.  1  Vent.  108.  R.  3  Mod.  89. 

[*]Retum  of  proclamation,  ^  that  they  were  made  as  by  the  writ  commanded^^ 
good.     Semb.  Bamesy  322. 

If  there  are  several,  it  must  be  said,  quod  nee  cortan  aliquis  comperuit.  R. 

3  Mod.  90. 

If  the  defendant  appears  upon  the  exigentj  the  sheriff  may  return  a  reddi* 

Jit  se.     Kit.  264.  n. 

So,  if  one  of  the  defendants  appears  be  may  return  so  for  him,  and  pro- 
ceed against  the  others.     Kit.  264. 

So,  if  one  defendant  dies.     Kit.  ^64.  b« 

If  the  defendant  appears  upon  the  exigent,  he  may  bai'e  a  svpersedeaa  to 
the  sheriff. 

Supertedeeu  to  the  exigent  should  be  delivered  to  sheriff  before  return.  Barnes, 
319. 

Whilst  the  writ  remains  in  sheriff's  hands,  though  after  the  return,  a  super8edee» 
mBLj  be  aUowed  on  costs.     Barnes,  323. 

If  defendant  becomes  a  prisoner  after  the  teste^  and  before  tbe  retuin  of  exigeni  om 
ca.  M.  proceedings  shall  be  staid.     Barnes,  321. 

If  the  sheriff  proceeds  after  svpersedeas  to  outlawry,  it  will  be  error. 
Yel.  57.     R.  Mo.  73. 

So,  it  will  be  error,  if  the  outlawry  be  pronounced  on  the  same  day  the 
exigent  bears  teste.     R.  2  Cro.  660. 

If  there  be  no  return  to  tbe  exigent.     R.  Dal.  68«     1  And.  36. 

Or,  the  name  of  the  sheriff  be  not  added  to  it.  Dub.  Dal.  68.  Leo.  139. 
Semb.  Hob.  70. 

But  it  is  no  error  in  an  outlawry,  after  judgment,  if  there  be  no  proclaroa* 
tion  in  the  county  where  the  defendant  inhabits.     R.  2  Cro.  577. 

So,  an  outlawry  shall  not  be  reversed  for  default  of  proclamation  in  the 
county  where  the  defendant  dwelt,  till  issue  taken  thereon  and  tried.  R.  I 
And.  36.     [Vide  Utiagary.] 

(8  W  5.)  Outlawry  upon  it. 

If  the  defendant  upon  the  exigent  being  guinio  exact,  makes  default,  tliere 
shall  be  judgment  yworf  ti//a^ef.  Kit.  263.  b.  (Vide  infra,  Utiagary, 
(C  1.)] 

And  the  outlawry  shall  be  by  judgment  of  the  coroners.  R.  2  Rol.  805. 
1.35.     R.  2  Cro.  531. 

Therefore  m  a  county  in  which  there  is  no  coroner,  there  can  be  no  outlawry'. 
Ld.  R»591.  ^ 

If  there  are  several  defendants,  the  judgment  shall  be  qu^  utlagentur. 

If  defendant  be  a  woman,  it  shall  not  say  qttod  utlaget.,  but  quod  waiveat.. 
otherwise  it  is  error.     R.  2  Cro.  358.     Vide  Utiagary  (A). 

But  a  return  of  the  coroners,  that  he  was  outlawed  upon  a  certiorari 
to  them,  does  not  conclude ;  for  it  does  not  belong  to  there.     Dy.  223.  ». 

So,  in  every  case,  where  tbe  entry  varies  from  the   legal  form,  it  will  be 

nri  «!>'"  lf,^^«s  "^^  »PP«»»-  l»^al  the  counly-court  was  held  pro  com.    R. 
3  Mod.  89.     R.  2  Rol.  802.  1.  30.      . 

«.7^'''  'l'^'!"^  m  Ai/WmgiV,  without  saying,  that  it  wasm  hvstingis  de  commw 
ntbus  piactlts.     Cro.  EL  50.     2  Rol.  803. 1.10. 

R.  2""  Cro.^660'*''^'' '''''^''  ^""^  be  entered  the  day  of  ihe  teste  o{  the  exigent. 
'[*367]'        *  .  .  • 
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Or,  there  are  only  fourteen  days  between  the  two  counties  upon  jljie  re« 
tarn  of  the  exigent.     R.  2  Rol.  802.  I.  47. 

£*J If  there*  arc  several  dciendants,   and  the  entry  Ss  non  eomparueruntf 
without  saying,  nee  eorum  aliguis.     R.   2  Cro.  358.     3  Rol.  490.     2  Rol. 
80i\  /.  25.     Cro.  El.  50.     3  Mod.  90. 

If  the  year  is  mentioned  to  the  quarto  exact.^  though  it  be  to  the  tertio 
and  quintoj  by  which  it  may  appear  to  be  the  same  year.  R.  2  Rol.  803^ 
K  25. 

If  it  be  ad  comitat.  tenL  prima  M.  anno  regni  domini  nostri  Jacobi,  omif- 
ting  regis.     R.  2  Rol.  802.  I.  45.' 

Or,  domini  regis ^OToMWiig  the  king's  name.     R.  2  Rol.  802. 1.  60. 

Or,  omitting  regni  Anglia.     R.  2  Rol.  803.  1.  5. 

If  the  outlawry  be  per  judicium  eoronatorum^  without  naming  the  coroners, 
except  in  London.     R.  2  Ilol.  802*  L  37* 

But,  in  London  naming  the  coroners  is  not  usual*     R.  2  Rol.  802. 1.  45. 

So,  quinlo  exacts  ad f est.  S.  Pauli  1653,  without  saying  A*  D.  is  no  error. 
R.  Har«d*  6. 

So  J  in  London  fourteen  days  between  two  hustings  will  be  wells  for  the 
bastings  may  be  held  every  week.     2  Leo.  14. 

In  a  record  of  outlawry,  it  is  necessary  to  state  the  year  of  the  king's  reign  io 
which  every  transaction  happened,  though  in  other  records  it  is  not ;  hence  an  out*i 
lawiy  was  reversed,  because,  in  tlio  shcnflT's  return  to  the  exigent,  the  year  of  the 
fourth  exaction  was  not  stated.     5  T.  R.  202. 

If  it  appear  by  the  return  of  the  sheriiTon  the  record  of  outlawry,  that  the  writ  of 
proclamation  was  delivered  to  him  three  Lunar  months  before  its  return,  it  is  auffi- 
<^ieot,  (hough  not  expressly  averred.     4  T.  R.  521. 

The  record  of  an  outlawry  need  not  allege  that  the  deiendaQt  did  not  eome  in  h^• 
fore  the  exigent  was  awarded.     4  T.  R.  52L 

An  averment  even  in  a  record  of  outlawry,  that  the  sheriiT  was  commanded  4o. 
taHe  the  defendant,  to  exact  him,  or  othermse,  is  a  sufficient  averment  that  a  writ 
of  capiaSf  of  exigent^  and  so  forth,  was  issued  against  him.     6  T.  R.  573. 

1^  names  of  the  coroners  by  whom  the  outlawry  is  pronounced  need  not  be 
subscribed  to  the  outlawry  ;  since  all  that  is  requisite  is,  that  it  appears  by  whom 
the  outlawry  was  pronounced,  and  that  they  had  authority  so  to  do.     4  T.  R.  521. 

If  in  the  record  of  an  outlawry  it  is  averred  that  one  sheriff  excuted  the  exigent 
and  another  returned  it,  and  the  duration  of  thne  between  the  quinio  exactus  and 
the  return  does  not  exceed  a  year,  it  will  be  intended,  though  not  averred,  that  the 
sheriff  who  made  tjiie  return  was  the  successor  ,of  him  who  executed  the  writ. 
?  T,  R,  573. 

(2  W  6.)  Capias  utlagatum. 

m 

After  outlawry  returned,  the  pliwnlifT shall  have  a  capias  utlagatum  against 
the  defendant.     Vide  Utiagary,  (D  5.) 

Capias^  aliaSf  ^  plunes,  may  issue  all  tpgether  in  order  to  an  outlawry.  And  no 
sfiidavit  for  bail  is  required,  nor  any  date  to  the  writs.     Barnes,  322. 

Or, special  against  him,  his  goods  and  lands. 

And  thereon  an  inquisition  shall  he  taken  and  returned. 

In  K.  B.  the  writ  of  capias  utlap^atum  and  the  sheriff's  return  to  it,  ought  to  be 
filed  in  the  office  of  the  clerk  of  the  exigents  and  outlawries  ;  and  not  in  the  treas* 
ury  chamber.     8  T.  R.  578.  '  . 

Yet,  by  the  st.  4  &  5  W.  &  M.  18.  a  defendant  taken  upon  a  capias  utla- 
gatum  shall  be  dischat^ed  on  his  attorney's  signing  an  appearance,  or,  if 
special  bail  required,  on  bond,  &c. 

£ *]If  capias  vtlagalum  recites  a  special  original,  specially  expressing  the  cause 

J9'  £*368J  t*8P^3 
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of  action,  the  sheriflT  most  take  special  bail,  though  the  capioi  uMagaiim  ia   not 
marked  for  bail.     3  B.  M.  1482. 

Process  of  outlawiyis  not  within  12  G.  1.  c.  29.     Ibid. 

Defendant  cannot  reverse  outlawry,  without  giving  such  bail  as  the  law    reqidres. 

Ibid.  .    .^ 

If  flie  defendant  be  taken  upon  a  capias  utlagatum,   the  plaintiff  cannot 
declare  against  him  ;  for  the  process  is  determined.     Dy,  Cro,  EL  706,  7. 
But  he  may  have  a  new  action  of  debt  against  him.     D.  Cro.    El.    707. 
5  Co.  88.  a. 

Or,  may  reverse  the  outlawry  for  error.     1  Bro,  Ent.  215,  216. 
By  the  St.  31   El.  3.  none  shall  be  admitted  to   reverse  an.  outlawry  for 
want  of  proclamation,  unless  he  put  in  bail  to  answer  the  plaintiff  on  the 
same  cause  of  action,  and  to  answer  the  condemnation  also,  if  the  plaintiff 
begin  suit  before  the  end  of  two  terms  next. 

Sfthe  case  originally  required  special  bail,  and  defendant  stands  out  to  an  outlaw- 
ry, he  cannot  come  in  and  appear  to  the  outlawry,  without  putting  in  special  bail, 
and  the  filacer  shall  not  issue  a  supersedeat  till  then.     3  B.  M.  1920. 

So,  if  the  reversal  be  for  other  defect,  when  the  debt  and  damages  amount 
to  upwards  of  10/.     Com.  Att.  16. 

So,  if  the  reversal  be  of  an  outlawry  in  ejectment,  &c.     2  Rol.  490. 
If  the  plaintiff  proceeds  to  an  outlawry,  when  the  defendant  was  in  prison 
Hpon  the  capiasfy  he  shall  reverse  it  at  his  own  charge.     2  Vent.  46. 

Or,  if  the  plaintiff  knew  that  he  was  in  prison  in  another  action  at  his  suit. 
Sal.  495. 

Or,  if  the  defendant  appears  publickly,  it  shall  be  so  in  B.  R.  otherwise 
in  C.  B.     Sal.  495. 

After  outlawry  reversed,  the  defendant  ought  to  appear  and  accept  a  dec- 
laration within  two  terms  next.     Vide  ante,  (C.  4.) 

Iftheoutl^iwry  was  in  London,  &c.  the  plaintiff  may  afterwards  declare 
in  another  county.     R.  Lev.  245. 

If  the  plaintiff  does  not  declare  within  two  terms  after  notice  of  the  re- 
versal of  ihc  outlawry,  the  defendant  shall  have  costs  to  be  taxed  by  the 
prothonotary. 

After  outlawry  reversed,  the  plaintiff  may  declare  upon  the  first  or  upon 
a  new  original,  for  by  the  outlawry  the  first  was  determined.     Jon.  442. 

Yet  they  may,  on  extraordinaiy  grounds  either  for  or  against  him,  but  are  not 
bound  to  do  it.  Per  Mansfield  C.  J.  cateris  non  asaentiewi.  ut  videlur,  4  Bur. 
2527. 

Nor,  will  the  court  bail  him  by  their  discretionary  power,  without  consent  of  pros- 
ecutor, though  a  writ  of  error  is  allowed.     Ibid. 

For  such  custody  is  in  execution  ;  not  for  security  only,  but  in  part  of  punish- 
ment, and  will  be  considered  in  the  final  judgment ;  and  if  the  outlawry  is  reversed, 
dctendant  must  continuo  in  custody  on  the  conviction.     Ibid. 

Arrest  on  cap  utlagaL  is  bad  on  Sunday.     Barnes,  319. 

On  plamdff's  death,  and  no  administration,  prisoner  on  cap  uilascat.  shall  be  dis- 
charged.    Barnes,  366.  ^  ^ 

Prisoner  on  capias  utlagalum  discharged  by  insolvent  act,  cannot  be  taken  on  a 
new  cap,  utlagai.     Barnes,  378. 

[*](2  W  7.)  Declaration  in  debt.— Must  shew  the  certainty  of 

the  debt  demanded, 

tract?^''''''''^'''"  '"^  "^^^^  '^  ^^"""^^^^  "P^°  «  specialty,  or  judgment,  or  con- 
[?37of  ^"''''  ^°''^''^''  ^^'^  declaration   must  ahew  the  certain  sum  de- 
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mandad  ;  and  therefore,  if  the  contract  is  contingent,  or  depends  upon  di- 
vers particulars,  the  declaration  shall  demand  a  sum  certain*  Vide  ante, 
(C2I.) 

If  the  declaratioa  be  upon  several  bonds  or  contracts,  what  is  due  upon  both  shall 
be  demanded  in  oiie  entire  sum.     Tel.  81.     3  Leo.  119, 

If  it  he  for  arrears  of  an  annuity  granted  for  years,  it  must  be  for  such  a 
sum,  without  saying  d€  annuaii  redditu,     R.  Yel.  208.  .  I  Bui.  161. 

Declaration,  quod  pro  diversis  dthiiis  ci  mercitnon»  concessit  solvere^  is  not 
good.     R.  2  Rol.  332. 

If  the  contract  be  for  foreign  coin,  the  safest  way  is  to  declare  quod  reddat 
20/.  certain,  or  whatever  other  sum,  and  then  shew  the  contract  for  so  much 
foreign  coin,  which  ar/ing.  arf  20/.  tnonet.  .'ingl.  R.  2  Cro.  88.  Yel.  80. 
Mo.  775. 

And  this  in  debt  by  bill  as  well  as  by  original.     R.  2  Cro.  88. 

If  a  man  binds  himself  in  a  bond  to  p.iy  so  much  Flemish,  &c.  the  plain- 
tiff may  declare,  quod  rtddat  so  much  as  it  amounts  to  in  English  coin.  R. 
Yel.  8  K  1 35,     2  Cro.  6 1 7.     Jon.  69. 

If  a  man  is  bound  to  pay  67/.  at  II.,  and  debt  is  brought  for  56/.  the  value 
of  the  coin  there,  without  more,  if  (he  defenduud   demands  oyer  of  the  bill, 
and  then  demurs,  there  shall   be.  judgment   for  the  defendant.     R.  2   Bui. 
154. 

And  where  the  contraot  is  for  foreign  coin,  the  plaintiff  has  his  election  to 
demand  such  coin,  or  as  much  as  it  amounts  to  in  sterling.     R.    1  Leo.  41. 

If  there  be  a  sale  of  goods  for  two  jewels,  two  diamonds,  Azc.  in  certain, 
the  declaration  may  demand  tl)e  jewels,  he,     1   And.  118. 

Yet,  if  debt  be  for  so  much  vionct.  Flanar.  ad  valor,  so  much  monet. 
AngL,  it  is  well.     R.  Cro.  El.  536.     Mo.  704. 

But  then  the  jury  ought  to  inquire  of  the  value,  or  a  writ  of  inquiry  must 
issue  before  judgment.     Cro.  El.  536.  2  Cro.  617.  [Vide  supra  Pleader, 

(Z).] 

So,  if  the  contract  be  for  20/.  to  be  paid  in  goods,  without  saying  what  ii 

certain,  it  must  demand  the  20/.  not  the  goods.     R.  1  And.    J 1 8. 

If  the  contract  be  for  100  guineas,  he  may  declare  for  so  much  as  they  are 
valued  for.     Dub.  Skin.  573. 

If  debt  be  for  a  certain  sum,  and  the  particular  contracts  whereon  the 
plaintiff  declares,  amount  to  more,  it  is  bad ;  for  he  has  judgment  for  more 
than  he  demands.     R.  Yel.  5.     Vide  post,  (2  W  14.)  ante,  (C  84.) 

If  the  plaintiff  io  the  beginning  of  his  declaration  in  an  action  for  a  simple  con- 
tract, demands  more  than  the  sums  mentioned  in  the  several  counts  amount  to,  and 
calla  the  sum  in  each  count  parcel  of  the  sum  demanded,  specifying  it,  and  assigns 
for  breach  that  the  defendant  has  not  paid  that  [^]sum  or  any  part  of  it,  no  objection 
can  be  taken  to  the  declaration  upon  a  special  demurrer.     1  H.  Bl.  249. 

In  debt  upon  a  specialty  the  plaintiff  may  recover  a  less  sum  than  he  demands. 
Ld.  R.  814. 

Thus,  in  debt  upon  a  covenant  to  pay  so  much  for  every  hundred  stacks  of  wood, 
where  the  plaintiff  demanded  by  his  declaration  payment  for  850  ;  the  court  held 
him  entitled  to  recover  for  the  SCO.     Ld.  R.  814.  P.  C. 

So,  if  he  declares  for  so  much  due,  and  demands  a  less  sum  without  shew- 
ing that  the  residue  is  discharged.     Vide  ante,  (C  84.) 

It  is  no  objection,  that  the  aggregate  of  the  sums  demanded  exceeds  that  in  the 
recital  of  the  writ.     11  East,  62. 

So,  if  he  declares  upon  several  contracts,  and  shews  part  satisfied,  but  does 
not  say  on  which  contract,  and  he  cannot  recover  upon  all  the  contracts,  he 
shall  recover  for  no  part.     R.  Cro.  Ei.  583. 

[♦371] 
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So,  ir  the  debt  be  founded  upon  record  or  specialty,  and  be  demands  a 
less  sum  than  was  due  by  the  specialty,  without  shewing  the  residue  satisfi- 
ed ;  as,  if  80  shillings  are  demanded  upon  a  judgment  in  an  inferior  court, 
where  the  judgment  was  for  80  shillings  and  four-pencer     R.  3  Mod*  41. 

On  a  ceitificate  of  the  commissionerB  of  army-debts  for  105/.  18t.  7d,  fiutiiiog, 
the  demand  (which  it  was  necessary  by  the  statute  to  make)  had  been  made  for 
105/.  18f.  6d,  farthing,  and  plaintiff  waa  nonsuited.     Buob.  166, 

But  debt  for  50/.,  and  a  declaration  upon  a  bill  to  pay  50/.  viz.  ten  pounds 
at  five  several  days,  and  ten  pounds  nomintpanfBy  is  well ;  for  it  is  a  several 
bill  as  to  the  nomine  pana.     R.  Cro.  El.  771  • 

So,  in  debt  upon  several  bonds,  if  .he  shews  part  satisfied,  it  is  suffi- 
cient, though  he  docs  not  say  upon  which  bond*  R.  3  Bui.  244*  1  Rol. 
423. 

So,  ii  is  sufficient,  if  he  declares  for  a  debt  of  50/.  though  part  be  satisfied 
before  action.     I  Vent.  1 35. 

So,  in  debt  upon  a  statute,  &c.  if  the  declaration  be  quod  cvm,  &c.  it  is 
well.     R.  Sho.  337. 

A  mispleading  of  the  averment  in  debt*  "  wbereby  an  action  had  aocnied,  &c." 
is  a  ground  for  special  demurrer.     1  B.  &  P.  58. 

An  indebitatus  count  in  debt  for  goods  sold  and  delivered^  in  the  general  form,  ia 
sufficient.     2  T.  R.  28. 

(2  W  8.)  When  in  the  debet  et  detinet. 

So,  a  declaration  in  debt,  generally,  shall  be  in  the  debet  et  detinet. 

Though  it  be  against  hu«)band  and  wife  for  the  debt  of  the  wife  dum  sola* 
R.  3  Leo.  206. 

Though  debt  be  for  guineas  or  foreign  coin  of  so  much- value  English* 
R.  Lut.488. 

But  where  debt  is  brou;^bt  for  goods  and  chattels  it  may  be  in  the  cUtineS 
only.  , 

As,  in  debt^tioJ  reddat  dolium  Jerri.     Yel.  71. 

Quod  reddat  %o  tn^ny  quarttria  frumenli.  2  Cro.  88.  4  Lco.  46v  11 
H.  7.  5.  b. 

So,  if  it  be  for  foreign  coin.  Mo.  701.  Yd.  81.  R.  Latch.  84.  R.  2 
Cro.617.     R.  Latch.  5.     Jon.  69. 

Or,  for  guineas  in  specie.     4  Mod.  410.     Lu(.  488. 

r*]So,  in  debt  by  or  against  an  executor.     Vide  ante.  (2  D  1. — 2  D  2.) 

But  upon  an  original  in  debt  the  plair^tiiT cannot  declare  in  annuity.     R. 

jLei*  S08.  ^ 

And  therefore,  if  the  declaration  is  quod  redat  501.  de  annmfi  reddit^, 
and  shews  the  grant  of  an  annuity,  it  is  bad.     Yel.  208. 

So,  a  declaration  in  B.  R.  de  placilo  debUi  quod  reddat  ei  20/.  without 
saying,  9wa»  ei  debet  et  injusie  dcfinel,  is  bad.  -  R.  Mod*  Ca.  306. 

So,  the  assignees  of  a  bankrupt  are  allowed  to  sue  both  in  the  debet  and  deUnetj 
becauire  the  whole  property  of  the  bankrupt  is  vested  in  them  by  law.     2  T.  R.  45. 

(2  W  9.)  Declaration  upon  a  bond,  &c. 

If  the  plaintiff  declares  upon  a  bond,  or  other  specialty  he  must  shew  ll  e 
certainty  of  the  bond,  &c.  ^ 

And  therefore,  if  he  says  per  scriptufn  concessit,  without  Sjaying  per  scrips 
turn  suum  obhgatorium,  \t  is  hnd.     Semb.  Gro.  Car.  209. 

Or,  per  scriptum  manu  sua  sisrnat.     Semb.  3  Lev.  534. 

f^^:^P^'' '^^P^^rn  suum  obligatorium\%  sufficient,  without  saying  wyfi/ip 
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si^illat.y  for  scriptum  obligatorium  implies  it.     R.  Cro«  El.  737.  R.  2  Cro« 
420. 

And  if  be  omits  per  scriptum  obligatorium^  after  plea  upon  oyer  quod  boI-^ 
vit,  &c.  it  shall  be  aided.     R.  Cro.  Car.  209. 

So,  aAer  plea  of  privilege,  and  a  demnrrer  (hereto.     Lut.  1667. 

So,  per  scripttttn  obligatorium  is  sufficient,  without  mention  of  the  date,  or 
seal,  or  delivery.     R.  Mod.  Ca.  306. 

So,  per  scriptum  obligatorium  ciijus  dat.  est  eisdem  die  et  anno,  though  it 
has  another  or  void  date,  for  cvjus  dat,  shall  be  construed  of  the  delivery, 
otherwise  if  it,  was  gercnifm  such  a  date;  for  then  the  true  date  shall 
be  set  out.     R.^al.  463. 

If  the  bond  upon  oyer  appears  to  be,  I  A.  stand  bound  in  16  pounds,  and 
is  to  be  paid  to  B.^s  executors,  it  is  good,  without  saying  to  whom  bound* 
R.3  Lev.  21. 

If  the  whole  substance  of  the  bond,  &c.  be  in  the  declaration,  it  is  not 
necessary  to  mention  words,  underwritten,  or  indorsed.     R.  2  Brownl.  98. 

The  plaihtifT  may  declare  upon  several  bonds  in  the  same  declaration. 
Vide  Action,  (G). 

So,  he  may  declare  upon  a  bill  for  payment  of  money  on  a  day  with  a 
nomine  pantB  for  non-payment,  and  afterwards  declare  for  the  nomine  panm^ 
R.  Cro.  El.  77  f. 

So,  he  may  declare  upon  a  pe<uil  bill,  though  it  be  not  formally  expressed. 
R.  2  Vent.  106. 

If  the  declaration  is  insufficient,  or  upon  oyrr  appears  not  sufficient,  the  de- 
fendant may  demur.     Vide  Ante,  (Q  3.) 

To  an  action  of  debt  on  bond  the  defendant  prayed  oyer  of  the  condition^  which 
was  "  for  the  payment  of  100/.  by  instalments  till  the  said  sum  of  100/.  be  paid ;" 
'and  then  pleaded  non  est  factum.  The  word  '*  hundred'^  had  been  omitted  in  the 
second  place,  where  it  occurs  in  the  condition,  and  was  aflerwards  inserted  without 
the  defendant's  knowledge.  Held,  that  though  this  alteration  did  not  avoid  the  in- 
strument, yet  it  made  su^h  a  variance  between  the  oyer  and  the  condiiion,  as  preclu- 
ded the  plaintiff  from  recovering.  1  Mars.  214.  5  Taunt  707. 
.  [*]The  breach  may  be  assigned  in  the  words  of  tlie  condition  ;  tlius,  in  the  case 
•fa  bond  to  perform  an  award,  the  assignment  may  be  in  the  words  of  the  award 
generally.  1  Price,  109.  ^  Vide  Hughes  v.  Smith,  5  Johns.  Rep.  16S.  Smith 
«.  Jansen,  8  Johns.  Rep.  86.  2d.  edit.  ^ 

Assignment  of  breaches  in  debt  on  bond  to  perform  an  a^^mrd  in  the  words  of  the 
award  generally^  held  sufficient,  although  the  plaintifl'did  not  slicw  that  porformance 
might  have  been  efiected,  or  that  the  defendant  had  become  enabled  to  caiTy  it  into 
effect,  by  the  circumstances  having  taken  place  on  which  it  was  to  have  been  per- 
formed, the  award  being  held  to  assume  that  they  had.  And  the  fact  of  such  cir- 
cumstances not  having  taken  place,  if  they  lay  properly  within  the  defendant's  know- 
ledge, should  be  pleaded  and  set  out  by  him.     1  Price,  109. 

Unless  in  the  single  case  of  debt  for  rent,  where  a  deed  is  the  foundation  of  the 
action,  it  must  be  specifically  declared  on.     1  N.  R.  104. 

^  Or  in  case  of  a  bond,  with  condition  to  free  land  from  all  legal  incumbrances, 
&c.  as  the  plamtifF  must  shew  an  existing  incumbrance.  JulUand  v.  Burgott,  1 1 
Johns.  Rep.  6.-^ 

It  is  a  rule  in  pleating,  that  a  party  may  state  a  deed,  and  leave  it  to  the  court  to 
determine  what  its  operation  is.  If  the  legal  operation  of  the  deed  ia  mistated,  the 
plea  is  bad ;  but  if  the  deed  is  only  stated  without  its  legal  operation,  it  ia  good.  2 
H.  B.  4. 

In»debt  on  bond,  with  a  condition  for  the  doing  of  any  thing  e'sa  but  the  payment 
of  a  gross  sum  of  money,  or  the  appearance  of  the  defenilaiU  in  a  bail-bond,  or  re- 
plevin bond,  where  the  action  is  brought  by  the  assignee  of  the  shcritT,  the  pluintilf 
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is  bound  to  suggest  breaches  on  the  roll,  in  pursuance  ofstat.  8  &  9  W.  3.  c.  11.  s. 
8. :  therefore  in  debt  on  an  annuity  bond.     8  T.  R.  126. 

A  bund  tor  payment  of  money  by  instalments  yearly,  with  a  separate  agreement 
that  the  forfeiture  of  the  condition  is  not  to  extend  to  accelerate  the  payment,  is 
within  the  stat  8  &  9  W.  3.  c.  11.  s.  8.     2  Smith,  663.  6  £ast.  550. 

A  bond  conditioned  to  perform  an  award  is  within  8  &  9  W.  3.  c.  11.  6  East, 
613.     2  Smith,  666. 

The  Stat.  8  &  9  W.  3.  c.  11.  s.  8.,  relative  to  the  suggestion  of  breaches  in  ac- 
tions for  penalties,  is  compulsory  on  the  plaintiff,  who  therefore  cannot  proceed  at 
common  law  by  entering  judgment  for  the  penalty,  without  suggesting  breaches,  and 
assessing  damages  thereon.  5  T.  R.  538.  Id.  540.  636.  2  Smith,  666.  6 
East,  613. 

A  jury  may  assess  damages  under  st.  8  &  9  W.  3.  c.  1 1 .  thqugh  the  breach  (here 
a  single  one,)  is  not  assigned  by  the  term  ''  according  to  the  form  of  the  statute." 
13  East,  1. 

A  suggestion  to  the  breach  of  the  condition  of  a  bond,  under  st.  8  &  9  W.  3.  c. 
11.  s.  8.  cannot  be  introduced  as  part  of  a  replication  which  is  complete  without  it. 
2  N.  R.  362. 

In  debt  on  bond  a  replication  which  denies  the  defendant's  averment  of  peHbrai- 
ance,  and  concludes  to  the  county,  and  then  assigns  breaches,  is  bad  on  demurrer ; 
and  if  the  defendant,  instead  of  demurring,,  take  issue  and  go  to  trial  on  tbe-question 
of  performancs,  a  repleader  uill  be  awarded  afler  verdict.  1  Mars.  95.  5  Taunt. 
386. 

If,  in  debt  on  bond,  the  defendant  plead  ndn  esijacium,  the  plaintiff  may  suggest 
breaches  on  the  roll  pursuant  to  the  statute  8  '&  9  W.  3.  c.  1 1 .  s.  8.    8  T.  R.  255. 

In  debt  for  a  penalty  in  anicles,  the  jury  ought  to  assess  damages  upon  the 
breach  assigned,  pursuant  to  the  statute,  and  must  not  find  the  debt.     2  Wils.  377. 

Where  if  was  apparent  on  the  record  that  a  writ  of  inquiry,  under  st.  9.  &  10  W. 
3.  c.  11.  afler  judgment  for  the  plaintiff  on  nul  iiel  record^  was  necessary,  he  waa. 
permitted  afler  error  allowed,  to  execute  it,  and  sign  a  new  judgment ;  the  defend 
ant  consenting,  on  the  terms   of  paying  costs,  and  placing  the  defendant  in  statue 
quo,  &c.     14  East,  401. 

[*]In  debt  for  a  penalty  for  non-performance  of  covenants,  judgment  on  demur.- 
rer  may  be  entered  up  for  the  penalty,  in  like  manner  as  before  the  st.  8  &  9  W.  3. 
c.  1 .  though  it  will  only  stand  as  a  security.     Cowp.  357. 

"VMiere  on  judgment  by  default  in  debt  on  bond,  judgment  for  the  penalty  is  fa- 
ken,  and  aflerwards  a  second  judgment  entered  for  the  damages  assessed  on  the  in- 
quiry, such  second  judgment  is  erroneous.     3  B.  &  P.  607. 

Execution  shall  not  be  levied  on  an  annuity  bond,  and  judgment  for  the  whole 
penalty,  but  only  for  the  arrears  of  the  annuity,  and  the  judgment  stand  as  a  securi- 
ty for  future  arrears.     2  Blk.  1111. 

In  a  judgment  on.  a  bond  to  pay  an  annuity,  if  a  «.  fa.  be  sued  out,  and  marked 
for  only  part  of  the  penalty,  and  new  «.  fa,  for  subsequent  nrroars  cannot  be  taken 
out  without  a  set.  fa,  under  st.  8  &  9  W.  3.  c.  1 1.     2  Blk.  843. 

^  If,  in  debt  on  bond,  conditioned  to  pay  several  sums  of  money,  on  several  days, 
the  plaintiff  assign  two  several  breaches  for  the  non-payment  of  two  several  sums, 
if  will  be  bad  on  special  demurrer.     Tafl  v.  Brewster,  9  Johns.  Rep.  334, 

So,  the  plaintiff  may  declare  generally  for  the  penalty,  and  assign  breaches  in  his 
replication.     Postmaster  General   v.  Cochran,   2  Johns.   Rep.  4\3.     Per  Kekt, 
Ch.  J.     But  the  plaintiff  may  select  to  assign    breaches  in  the  first  instance.  lb. 
Vide  Munro  v,  Alaire,  2  Caines'  Rep.  320. 

A  declaration  commencing  in  debt,  and  concluding  with  an  assignment  of  breach- 
es, as  in  covenant,  is  good.  Gale  v.  O'Bryan,  12  Johns.  Rep,  21G.  Vide  Gale 
V.  O'Brian,  13  Johns.  Rep.  1S9.  )> 
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(2  W  10.)  Upon  a  statute,  recogaizance,  &c. 

Wheo  it  liea,  vide  Dett,  (A  3.) 

If  the  plaintiff  declares  upon  a  statute,   rocogniznnce,  &c.  he  must  shew 
the  certainty  of  the  statute  or  recognizance.     Ash.  B  it.  ^23.  Rast.  189.  a. 
I  So,  the  condition  must  be  set  forth,  and  breaches  alleged.     Bridge  v. 
Ford,  4  Mass.  Rep.  641  •  \ 

And  therefore,  if  he  declares  quod  A.  coram  Ch*  J.  concessit  se  Uneri^ 
&C.  et  si  defecerit^  concessit  per  idem  scriptuni  q  tod  currertt  super  se  pana.in 
slat,  stap.^  without  saying  per  scriplum  suttm  o'>li^atoriutnj  or  secundum  for* 
mam  statuti^  it  is  bad.     R.  per  three  J.     Cro.  Car.  363. 

So,  if  the  declaration  does  not  shew  the  statute  to  have  such  seals  as  the 
act  directs,  it  will  be  bad.     Mo.  811. 

But,  if  the  jury  find  that  A.  recogni  se  debere^  &c.  without  saying,  per 
scriptum  ohligatorium^  or  secundum  for  mam  staluti,  it  is  sufficient.  R*  4 
Co.  65.  b. 

So,  if  the  statute  be  recited,  as  inducement  to  the  action,  it  is  sufficient 
though  it  is  not  said  that  it  was  sub  sigillo.     R.  Mo.  811. 

On  a  recognizance  against  bail,  must  shew  at  whose  suit  defendant  became,  bail, 
and  for  what  sum  the  suit  was  brought.     1  Wils.  284. 

If  it  do  not  appear  on  the  record  that  there  is  a  condition  to  the  recognizance,  <mr 
which  an  actiom  is  brought,  the  court  will  not  intend  that  there  is  any  conditioo. 
WfUea'  Rep.  18.     Barnes,  339.  S.  C. 

(2  W  11.)  Upon  a  contract. 

When  it  lies,  vide  Dett,  (A  8.)  "^ 

So,  if  the  plaintiff  declares  upon  a  contract,  he  ought  to  shew  the  certain 
contract,  where  the  contract  is  express  ;  as,  upon  a  mutuatus  or  account. 
Bro.  V.  M.  1 62. 

Upon  a  sale  or  other  agreement  executory.     1  Bro.  Ent.  160.  165. 

For  a  salary  upon  a  retainer.     1  Bro.  Ent.   176.  Bro.    V.  M.  166,  7. 

For  Fees.     1  Bro.  Ent.   172.     Vide  Attorney,  (B  18.) 

Upon  a  submission  to  an  award  without  specialty.  2  Sand.  127.  Vide 
Arbitrament,  (I  1,2,  3.) 

So,  if  the  contract  is  only  implied  by  the  law,  the  plaintiff  by  his  decla- 
ration ought  to  shew  the  foundation  of  the  contract. 

As,  in  debt  for  an  escape,  the  plaintiff  shall  shew  the  judgment,  execution, 
and  commitment  thereon.  2  Sand.  98.  2  Bro.  Ent.  59.  3  Lev.  390. 
Vide  Action  on  the  case  for  Negligence,  (A  2.) — Vide  Ante,  (2  P  1.) 

[*]For  a  penalty  of  a  by-law,  must  shew  a  power  to  make  by  law  made, 
and  breach.     2  Vent.  243.     1  Bro.  Ent.  170. 

The  first  count  in  a  declaration  in  debt  for  a  penalty  under  a  by-law  set  forth  the 
charter,  empowering  the  company  to  make  by4aws,  the  by-kiw  made,  and  the 
breach  of  it ;  the  second  count,  omitting  the  above  particukmi,  stated  the  penalty  as 
being  forfeited,  <^  under  and  by  virtue  of  a  certain  by-law  of  the  company  before 
-that  time  duly  made,"  &c.  and  this  count  was  on  special  demurrer  holden  bad*  1 
Boa.  &  Pull.  Rep.  99. 

For,  a  fine  of  a  copyhold,  a  custom  for  the  fine,  and  admission  to  copy- 
hold.    Clift.  244.     Lut.  597.     Vide  Copyhold,  (H  6.) 

For  a  fine  or  amercia:nent,  in  a  court  leet,  the  pbiitiffmast  shew  a  power 
to  hold  the  leet,  the  offence,  and  the  fine  or  amorciarnont  for  it.  Lev.  Ent. 
62.     1  Bro.  Ent.  152.   154.  168. 
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(2W120  Upon  a  judgment. 

Iftbe  plaintiff  declares  upon  a  judgment,  he  must  shew  the   certainty   oT 

the  judgment.     Vide  ante,  (E  1 8.) 

As,  if  the  declaration  be  in  C.  B.  upon  a  judgment  in  B.  R.,  he  must 
shew  the  term  and  parties,  and  thing  recovered.  3  Mod.  Int.  224,  5^ 
Lut.  600. 

So,  if  it  be  upon  a  judgment  in  the  same  court.     2  Mod.  Ent.  22d»  4. 

And  if  it  be  upon  a  judgment  in  C.  B.,  he  must  also  shew  before  what 
judges. 

So,  if  it  be  upon  a  judgment  in  an  inferior  court.  2  Mod.  Int.  228. 
ClBirth.  86. 

So,  the  plaintiff  must  aver  that  the  judgment  stands  in  full  force.  Semb* 
Lut.  600. 

But  in  debt  upon  a  judgment,  the  plaintiff  need  not  shew  all  the  proceed* 
iDgft  at  large.     Semb.Cro.  El.  817. 

Though  it  be  upon  a  judgment  in  an  inferior  court.  2  Mod.  Int.  229. 
R.  Sho.  71.     Carlh.  86.     Vide  ante,  (E  18.) 

On  a  judgment  of  nonsuit  in  an  inferior  court,  it  is  not  necessary  to  set  forth  that 
the  i^aint  in  the  court  below  was  levied  for  a  cause  of  action  arising  within  its  juris* 
diction  ;  nor  is  it  necessary  to  set  out  the  plaint  and  subsequent  proceedings  ;  it  im 
enough  if  the  nonsuit  is  laid  to  be  given  and  recorded  at  a  court  held  within  its  ju- 
risdiction.    1  Wils.  316. 

It  is  not  necessary  to  shew  (except  in  the  case  of  an  executor  or  adminis- 
trator) more  than  the  judgment.     Per  Rule,  1654.     Mills,  27. 

Nor,  in  a  declaration  against  an  executor  or  administrator  upon  a  judg* 
ment,  more  than  the  declaration  and  the  judgment  upon  it.     Ibid. 

It  is  not  necessary  to  say  prout  patet  per  recordum.     Sal.  565. 

So,  if  the  plaintiff  does  not  shew  who  were  the  judges  of  the  court,  it  wHl 
'  be  aided  after  verdict.     R.  Carth.  86. 

An  action  of  debt  will  lie  on  a  foreign  judgment,  and  the  plaintiff  need  not  ahevr 
the  ground  of  the  judgment.     Dougl.  1.     4  T.  R.  493. 

The  defendant  however  may  go  into  the  consideration  of  it     Ibid. 

[*](2  W  13.)  Pleas.— JVW  tiel  record,  nil  debet,  ^c. 

To  debt  upon  judgment  in  any  court  of  record,  if  there  was  no  such  re- 
covery, or  the.  record  is  mistaken,  the  defendant  may  plead  nul  tiel  recordm 
3  Mod.  4 1 .     Vide  post,  (2  W  36,  &c.) 

Though  the  judgment  was  in  the  same,  or  in  an  inferior  court.  Bro.  V* 
M.  244.     Clift.  148. 

So,  in  every  case  where  the  record  is  denied,  the  defendant  shall  say  nul 
tiel  record. 

And  nul  ikl  rec;orc/ without  more,  is  a  complete  issue,  if  the  record  is  in  the 
same  court.     Mod.  Ca,  40. 

But  where  the  record  itself  is  shewn  to  the  coart  in  pleading,  the  defend- 
ant cannot  say  nul  liel  record  ;  for,  by  the  profert  incuria^  it  appears  to  the 
court  that  there  is  such  a  record  ;  as,  if  letters  patent  are  pleaded,  the  de- 
fendant may  say  non  concessit,  but  not  md  del  record.  Co.  Lit.  260.  a. 
Hard.  158. 

If  the  defendant  pleads  nul  del  record^  he  shall  conclude  to  the  action. 
CliJt.  148.    {  Vide  Wade'D.  Wade,  Cam.  &  Nor.  486.  J 
.  And  to  this  plea  the  plaintiff  ought  to  reply  that  there  is  such  a  record. 
Lut.  945. 
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And  the  replication  shall  conclude,  prout  paiet  per  recordum*  Lut.  945. 
Vide  ante,  (E  29.) 

If  the  record  is  in  the  same  court,  the  replication  shall  pray  quod  vidtat. 
per  cur.f  and  a  day  shall  be  given  for  the  inspection.  Lut.  945.  K.  Sah 
566.    Carth.  517. 

Or,  the  plaintiff  may  demand  oyer.     Per  Holt,  Carth.  517. 

If  it  be  in  another  court,  day  is  given  to  produce  it,  as  In  B.  R.  Bro.  R. 
107.     Sal.  566. 

On  md  Hel  record  pleaded,  B.  R.  will  not  make  an  order  for  the  proper  officer  of 
C.  B.  to  attend  with  the  record,  there  must  be  a  certiorari.     2  B.  M.  1034. 

In  C.  B.     CI.  Ass.  79. 

If  it  be  in  a  county,  palatine,  there  shall  be  a  writ  to  the  chamberlain  to 
certify,  &c.     Clift.  148. 

So,  if  it  be  in  an  inferior  court,  there  shall  be  a  writ  to  the  proper  oBicet 
to  certify,  &c.     Bro.  V.  M.  244. 

If  the  officer  refuses  to  certify,  there  shall  be  a  rule  to  do  it  upon  pain, 
and  if  be  does  not,  an  attachment.     Pal.  562. 

At  the  day  given  for  the  record,  there  shall  be  judgment  for  or  against 
the  defendant,  if  he  shews  or  fails  of  the  record.     Town.  Jud.  72,  73. 

But  an  immaterial  variance  is  no  failure.  3  Leo.  243.  Hob.  209.  Vide 
Record,  (D.) 

To  debt  upon  a  judgment  in  a  court  not  of  record,  the  defendant  may 
wage  his  law,  or  plead  nil  debet.     Vide  post,  (2  W  17.— 2  W  44. — 2  W  45.) 

oo,  by  the  St.  4  &  5  Ann.  16.  to  debt  upon  any  judgment  he  may  plead 
payment  in  bar  of  the  action. 

If  there  is  judgment  for  388i.  Os.  Id.  and  debt  is  brought  on  it  for  388/.  omitting 
the  peonyy  it  is  variance,  and  cannot  be  cured  by  a  renUttit  of  the  penny,  for  that 
must  be  before  judgment.     Str.  1171. 

[*'\^on  tt$9umpsit  in  debt,  is  a  nullity.  4  Taunt  164.  But  is  cured  by  ver- 
dict on  issue  thereon. 

Though  a  judgment  in  an  Irish  court  of  record,  is  a  record,  and  may  be  pleaded 
as  such,  yet  since  it  is  proveable  here  only  by  an  examined  copy  on  oath,  the 
verity  of  which  is  a  question  of  fact  for  the  jury  to  plead  to  it,  of  mU  iiel  record 
must  conclude  to  the  country.     5  East,  473.  2  Smith,  25. 

The  plea  of  ntU  tiel  record^  and  *  giving  a  day,  makes  a  complete  issue  ;  so  that 
if  the  adverse  party  demurs,  the  other  need  not  join  in  demurrer,  but  on  failure  at 
the  day,  may  sign  judgment.     2  B.  &  P.  302. 

-^  Nil  debet  cannot  be  pleaded  to  an  action  of  debt  on  recognisance  of  bail, 
Bullis  V.  Giddens,  8  Johns.  Rep.  64.  2d  edit 

In  debt  on  a  bond  of  indemnity,  non  damniJuMtua  is  a  good  plea.  Douglass  v, 
Clarik,  14  Johns.  Rep.  177. 

Where  judgment  is  rendered  by  default  against  joint  debtors,  and  debt  is  brought 
on  such  judgment,  one  defendant  who  was  not  brought  into  court,  in  the  original 
action,  cannot  plead  nul  tiel  record.     Dando  v.  Doll,  2  Johns.  Rep.  87. 

Under  the  plea  of  nul  tiel  record,  the  defendant  cannot  give  notice  of  special 
matter  to  be  offered  in  evidence  at  the  trial.  Raymond  v.  Smith,  13  Johns.  Rep; 
329.  >* 

(2  W  14.)   Upon  a  demise. 

If  the  plaintiff  declares  upon  a  demise,  he  must  shew  the  certainty  of  the 
lands  demised. 

And,  therefore,  if  he  alleges  a  demise  made  to  B.,  but  does  not  say 
where  the  land  lies,  it  is  bad.     R.  2  Cro.  682. 
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Debt  wffl  Ue  f«  u«  «Ml  ocaipirtion  ge«ndly,  wiliwiit ««»«  forth  ih^ 

'^inttl^inHV'be^n'assignee.hen.ustshew.gpod  alignment:  a.,  an 

assismnent  by  deed.     Vide  ante,  (2\  2.)  .       ^      m  -     *      t 

Ed^er  Jriptum,  without  saying  tigUlct.  or  fact.,  i.  net  sufficient.     1 

Leo.  310.    Vide  ante,  (2  W  9.)  _    Ho,  407 

But  default  of  allornment  shall  be  aided  after  verdict.     »•  »»/•  ^S/' , 
So,  if  he  says  that  he  is  yet  seised  of  the  reversion  where  the  teim  is  de- 

femuned.    R.  2Cro.  118.  ,     .     ,  •        j^ •«.:-„. 

So,  it  is  sufficient  to  allege  the  lands  demised,  as  general,  and  certain  at 

they  are  in  the  lease.     R.  SCro.  124.    , ,.      ^  ^      ,    ^.  ^      e,  r^ 

Though  no  vill  appears  where  the  land  lies,  but  only  the  county.     2  Cro. 

So,  it  is  sufficient  to  say  that  the  plaintiflF  dcmiicd,  without  shewing  what 

estate  he  had.     Sal.  562.  .  , 

So,  the  plaintiff  must  shew  that  the  defendant  entered  and  was  possessed 

by  virtue  of  the  demise.     Semb.  Cro.  El.  262.  *      mi     /• 

And  this  is  necessary  where  the  debt  is  for  rent.upon  a  lease  at  vnU  ;  for 

the  defendant  is  charged  in  respect  of  his  occupation.    R.  1  bal.  209. 
If  he  shews  that  he  was  possessed  a  feslo  Michaehs  vsqtu  ad  ftslum  Jft. 

when  he  demands  rent  for  one  year,   it  is  bad  ;  for  it  wants  one  day  ot  a 

year.     Per  Yel.  74.  ,      .        i.    a-  r  lu 

Bvii  vittuucvjus  iniravit  is  sufficient,  without  shewing  the  time  of  the 

entry.     R.  Latch,  196.  .   ,v.  *  u 

And  if  the  lease  commenced  at  a  future  day,   it  shall  be  entered  that  He 

entered  after  the  day.     R.  2  Cro.  549. 

So,  upon  a  lease  for  years  no  entry  or  occupation  need  be  alleged.     1  oal. 

209. 

So,  if  a  lease  begins  from  Michaelmas,  and  the  entry  is  29lh  Septenjter, 
which  is  the  day  before  the  commencement,  it  will  be  well  after  ml  debtt^ 
and  a  verdict  for  the  plaintiff.     R.  Cro.  El.  169. 

If  a  tenant  from  year  to  year  hold  for  four  or  five  years,  either  he  or  his  landlord, 
at  tha  expiration  of  that  time,  may  declare  on  the  demise  as  [*]having  been  made 
for  such  a  number  of  years.     Salk.  414.  cited  1  T.  B.  380. 

If  the  declaration  alleges  a  demise  |?^r  nomen^  &c.-  it  ought  to  say  that  it 
was  by  writing.     R.  3  Leo.  9. 

So,  the  plaintiff  must  shew  expressly  what  rent  is  reserved  ;  for  secundum 
ratwn  20/.  is  not  sufficient.     R.   1  Sal.  262. 

So,  the  plaintiff  must  shew  when  the  rent  was  in  arrear.  Semb.  2  Cro, 
668. 

But  it  is  sufficient,  if  the  plaintiff  says  the  rent  was  in  arrear  at  such  a 
day,  without  sayiag  tliat  it  then  became  due  ;  for  it  shall  be  intended  upon 
a  general  demurrer.     R.   1  Sal.  1 39. 

And  if  it  be  reserved  at  two  feasts,  it  is  not  sufficient  to  say  that  it  was  in 
arrear  for  a  year,  without  shewing  at  what  feast  the  year  expired.  R.  3 
JWod.  70.     gemb.  Sho.  9.     R.  Cro.  Ei.  702. 

Yet,  if  the  declaration  shews  that  he  had  possession  only  one  year,  it  will 
be  aided.     R.  3  Mod.  70. 

If  it  be  reserved  at  two  feasts,  or  ten  days  after,  it  is  not  sufficient  to  say 

that  it  was  in  arrear  for  ten  days,  but  he  must  say   after  ten  days.     R.  Cro. 
Bit  262.  ^  ^ 

!1  *^e  grantee  of  a  reversion  be  plaintiff,  he   need  not  allege   notice  or 
t*378J  ^ 
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attonment  in  the  dB^lai&tion  ;  for  if  be  bas  paid^  it  will  be  a  good  plea ;  if 
not^  tbe  action  is  a  demand.    R.  3  Cro.  1 93. 

But  tbe  rent  must  be  computed  according  to  the  day  mentioned  in  the 
rtddtiidum^  not  according  to  the  habendum  ;  as,  if  a  demise  be  to  commence 
from  the  34tb  December,  rendering  rent  at  Michaelmas,  St.  Thomas,  &c. 
the  declaration  mast  say  that  the  rent  was  dae  2l8t  December,  viz.  St. 
Thomas,  not  the  24th  of  December.    R.  1  Sal.  i41. 

Yet,  reddendum  quarterly  shall  be  computed  according  to  the  habendum* 
Ibid. 

But  if  debt  be  for  a  sum  more  or  less  thau  the  rent  in  demand,  it  is  bad, 
except  where  it  shews  the  residue  discharged.     Vide  ante,  (C  84. — 2  W  7.) 

As,  if  debt  be  for  100/.  and  the  plaintiff  declares  upon  a  lease,  rendering 
74/.  and  demands  for  a  year  and  a  half,  il  is  bad,  if  be  does  not  shew  that 
the  1 1/.  above  the  lOOi.  is  satisfied.     Semb.  2  Lev*  4. 

So,  if  debt  be  for  16s.,  and  he  declares  upon  a  lease  rendering  30^.  and 
demands  rent  for  a  year,  it  is  bad,  if  he  does  not  say  how  the  Xba.  are  dis- 
charged.   R.  Cro.  Car.  1 37. 

Yet  in  debt  for  so  much  rent,  upon  nit  debeiy  if  it  appears  that  the  rent 
ought  to  be  apportioned  for  part,  the  plaintiff  shall  recover  for  the  residue* 
Per  Poph.  3  Co.  24.  a.     Ace.  1  Sid.  6.     2  Inst.  504. 

So,  in  debt  for  a  quarter's  rent  due  at  the  end  of  the  term  it  is  sufficient 
without  shewing  the  residue  satisfied.     R.  2  Vent.  129. 

So,  if  by  his  own  shewing  the  plaintiff  demands  more  than  is  due.  after  a 
verdict  upon  nil  debet  he  may  remit  the  surplus.     1  Vent.  49. 

Bioif  IB  airear  is  a  good  plea  ia  debt  for  rent.     Cowp.  588. 

[♦](2  W  15.)  Judgment  by  confession,  &c. 

After  a  declaration  in  debt  tbe  defendant  may  demur. 

Or  demand  oyer  of  the  deed  on  which  he  may  demur,  if  upon  ojfer  no 
cause  of  action  appears. 

Or,  to  avoid  more  trouble,  the  defendant  may  give  judgment  by  his  con- 
fession. 

Or,  by  nil  didt.     Bro.  Vad.  M.  216. 

Or,  to  avoid  damages  against  him  in  writ  of  deceit,  the  attorney  may  plead 
non  sum  informatus*     F.  N.  B.  98.  I. 

But  the  prothonotary  shall  not  sign  judgment  by  confession,  nil  dicit^  or 
nan  sum  informalus^  if  it  be  not  brought  to  him  after  Easter,  before  the 
first  day  of  Trinity  term,  or  within  20  days  after  the  end  of  every  other 
term,  except  where  the  warrant  of  attorney  is  dated  after  the  term,  and 
then  before  the  essoign-day  of  the  next  term.     Mills,  75. 

(3  W  16.)  Pleas  in  debt. — Upon  a  bond  what  are  good  or  not. 

To  debt  what  pleas  the  defendant  may  plead  in  abatement,  vide  Abate- 
ment. 

In  bar  to  debt  upon  a  bond,  the  deFendant  shfill  plead  in  avoidance*  or  dis- 
cbarge ot  the  action. 

{The  plea  of  non  damnifipatus  to  debt  on  bond  for  gaol  liberties,  is  bad. 
Woods  V.  Kowan,  5  Johns.  Rep.  42.  \ 

(2  W  17.)  Ml  debet. 

As,  the  defendant  may  plead  the  general  issue  nil  debet  to  debt  upon  con« 
tract,  not  upon  bond. 

[♦879] 
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And  thk  plea  is  good  in  all  cases  where  nothing  is  due  at  the  time  of  the 

action. 

So,  nil  debet  is  a  plea  in  debt  for  an  escape  ;  for  the  conrimitment  is  onlj 
inducement.  Sal.  565.  }  Vide  Minton  v*  Woodwortb,  1 1  Johns.  Rep. 
474.  } 

In  debt  against  an  executor  or  administrator  upon  a  de'^attavU  aAer 
judgment  against  him,  though  mixt  with  record.   1  Sand.  219.     R.  Carth.  2. 

In  debt  upon  a  specialty  to  pay  so  much  as  A.  owes  ;  for  it  is  no  mm  cer^ 
tain,  but  must  be  ascertained  by  averment.     R.  Skin.  17. 

In  debt  for  the  arrears  of  a  rent-charge  devised  for  life ;  for  the  will  is  no 
specialty.     Hard.  332. 

In  debt  upon  a  tally.     Hard.  332,  333. 

Though  the  debt  is  barred  by  the  statute  of  limitations  ;  for  be  need  not 
plead  ml  debet  infra  sex  annos^  but  nil  debet  generally.  Per  Holt  C.  J.  (Vide 
1  Ld.  Raym.  153.) 

Or,  a  release  be  given ;  for  then  he  owes  nothing.     1  Sal.  394. 

And  this  plea  ought  to  conclude  to  the  country.     R.  1  Sand.  283. 

And  the  plaintiff  ought  to  join  in  issue  without  replication.  Co.  Lit. 
126.  a. 

But  where  the  defendant  has  matter  for  his  excuse  or  discharge,  he  cannot 
plead  nil  debet. 

So,  it  is  no  plea  to  a  penally  in  an  indenture  to  perform  Covenants.  R.  2 
Mod.   Ca.  106.  323.382. 

Where  matter  of  fact  is  the  foundation  of  the  action,  and  a  specialty  only  induce^ 
ment  to  it ;  as,  in  debt  for  rent  on  an  indenture,  there  nil  debet  is  a  good  plea  :  but 
where  the  specialty  is  the  foundation,  and  the  fact  is  but  inducement ;  [^jas  in  debt 
for  non-performance  of  a  covenant  to  accept  and  pay  for  stock,  there  nd  debet  is  no 
plea.     Ld.  Raym.  1600.     Str.  77S. 

So,  nil  debet  is  no  pica  to  a  debt  by  bond,  single  bill,  or  other  specialty, 
without  an  acquittence.  R  5  Co.  43.  a.  Cro.  El.  4d^.  157.  Mo.  692.  IR. 
9  Ed.  4.  53.  a.     [2  Wils.  lO.J 

JVV/  debet  is  no  plea  to  a  bail-bond.     Fort.  367. 

Nor,  to  an  annuity  granted  by  deed.     Hard.  333* 

Nor,  payment  without  an  acquittance,  and  if  found  for  the  defendant  he 
shall  not  have  judgment.     2  Cro.  377. 

If  found  for  the  plaintiif,  it  shall  be  aided  by  the  st.  32  H.  8.  Vide  Amend- 
ment, (K  1.) 

If  nil  debet  is  pleaded  in  a  qui  t€un  action,  defendant  cannot  give  in  evidence  a 
record  of  recovery  against  him  for  the  same  forfeiture  by  aaother  person.  Str. 
701. 

A  setpoflfmay  be  pleaded  to  debt  on  a  bond,  conditioned  for  the  payment  of  an  an* 
nuity  or  growing  sum.     2  B.  M.  820. 

In  an  action  on  a  bond  the  defendant  must  set  forth  in  his  plea  the  sum  really  doe 
on  the  bond  before  he  is  entided  to  set  off  any  cross  demand  on  statute  9  Geo.  2.  c. 
24.  r.  5.  and  such  averment  is  traversable.     3  T.  R.  65.. 

Though  laid  under  a  viz.  the  averment  being  material.     6  T.  R.  460. 

Where  a  bond  was  given  to  one  in  trust  for  another,  in  an  action  brought  by  thQ 
trustee  on  the  bond,  the  court  permitted  the  defendant  to  set  off  a  debt  due  from 
the  cestuique  tt'uatj  in  the  same  manner  as  if  the  action  bad  been  brought  by  him«  1 
T.  R.  623. 

The  whole  penalty  of  a  bond  cannot  be  set  off.  (And  Qu.  Whether  under  a 
penalty  of  a  bond  for  performance  of  articles,  which  sounds  only  in  damages^  the 
sum  really  due  for  damage  sustained  can  be  set  off?)     2  B.  M.  1024. 

JVV/  debet  on  bond  may  be  good  after  verdict,  though  bad  on  gem^ral  diomiirrer.  9 
10. 
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(2  W  18.)  JVcm  estjacttm. 

So,  to  debt  upon  bond,  &c.  the  defendant  may  say  npn  est  faclUm.  O. 
Ass.  72. 

And  (bis  ploa  is  good  in  all  case«  where  the  bond  or  specialty  was  not  eil^- 
ecuted. 

Or,  if  it  was  executed,  but  was  void  ah  ihilio  ;  as,  for  default  of  capacity 
if  the  obligor  was  a  monk,  feme  covert,  &c.  he  may  plead  a  special  non  est 
factum. 

Coverture  may  be  given  in  evidence  upon  a  general  non  est  factum.  Ld«  R.  313. 
lo&Dcy  cannot  D.  aig.  Ld.  R.  313.  315.  -^  Vide  Van  Yalkenburgh  v.  Rouk,  12 
Johns.  Rep.  337.     Per  Spencer,  J.  ^ 

Where  an  action  is  brought  upon  a  deed  void  ab  iniHo,  the  defendant  may  plead 
generally  non  est  factum.  4  M.  &  S.  338.  Tbua  where  it  is  void  by  fraud.  Lofit^ 
457.  ^  Vide  Van  Yalkenburgh  v,  Reuk,  %U  siipt'a.  Dorr  v.  Munsell,  13  Johns. 
Rep.  430.  y 

A  count  on  a  deed,  inoperative  without  a  co-existing  schedule,  averred  that  the 
schedule  was  then,  (that  is,  at  the  time  of  execution)  annexed  and  subscribed. 
Held,  that  under  non  es[t  factum^  it  might  be  shewn  that  it  was  not.     14  East,  568. 

And  it  ought  to  conclude  to  the  country.     R.  I  Sal.  274* 
.    On  non  est  factum  pleaded  to  debt  upon  articles,  defendant  may  give  lunacy  in  ev- 
idence, and  plaintiff  will  be  nonsuited.     Str.  1104. 

But  if  the  plaintiffpleads  over  to  the  special  matter,  it  will  be  well.  1  SaL 
274. 

If  a  bond  is  void  ab  initio^  the  facts  which  make  it  so  may  by  law  be  J]*]averred 
and  specially  pleaded  ;  e.  g.  that  the  bond  was  given  to  indemnify  against  a  not# 
giyen  to  suppress  evidence  on  an  indictment  for  peijuiy.     2  Wils.  341.  347. 

Such  plea  shall  conclude  that  the  supposed  bond  is  void  in  law,  et  Aoc,  &c.  and 
therefore  prays  judgment,  and  this  may  be  pleaded  with  non  est  factum.    Ibid. 

A  special  non  est  factum  puts  the  proof  upon  the  defendant,  which,  upon 
non  est  factum  gener^Wji  will  be  upon  the  plaintifT.     Mod.  Ca.  218. 

Where  an  action  is  brought  upon  a  deed  void  ab  initio^  and  the  matter  of  voidanee 
is  pleaded  specially,  the  proper  conclusion  to  the  plea  is,  et  sic  non  est  factum  suum, 
4  M.  &  S.  338. 

And  a  plea  in  avoidance  of  a  bond  as  illegal,  is  good,  though  it  does  not  traverse 
the  terms  (with  which  it  is  inconsistent),  or  otherwiise  expressly  avoid  them.  9  East, 
408.     U.  416. 

A  special  non  est  factum  is  now  no  longer  necessary,  and  is  therefore  disused. 
4  M.  &  9.  339. 

So,  if  it  was  executed,  but  became  absolutely  void  before  the  time  of  the 
action ;  as,  if  it  be  erased,  altered,  or  cancelled*  R.  5  Co.  110.  b.  Dubt 
Dy#  112.  a,     1  Bro.  Ent.  198,  199.     Cont.  Sav.  71. 

So,  if  two  are  bound,  and  the  seal  of  one  is  broken  o9*,  for  this  avoids 
the  whole  deed  ;  though  they  are  bound  jointly  and  severally.  Py.  59.  a. 
in  marg. — But  it  shall  conclude  actio  non,  fic.  Dal.  33. — Not  his  deed« 
Dal.  105. 

8o,  if  it  was  executed  to  the  use  of  one  who  refused  it  or  if  her  husband 
refused.     5  Co.  119.  b.     Dy.  167.  b. 

Or,  was  delivered  as  an  escrotoy  to  be  his  deed  upon  conditions,  which 
are  not  performed.  2  Rol.  683.  I.  5.  2  Bro.  Ent.  82.  Ray.  197.  Mod. 
Ca.  217. — and  shall  conclude  actio  non,  ^c.     Dall.  33.     Dy.  167.  b. 

But  it  is  no  plea  where  the  deed  is  only  voidable  ;  as,  for  infancy,  duns  or 
per  minas.     R«  5  Co.  119.  a. 

So,  if  it  is  void  by  act  of  parliament.  R.  5  Co.  1 19.  a.  As  by  the  stat-. 
ate  of  niurr,  drc. 
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If  the  condition  of  a  bond  is  not  .a  good  one,  adTanUge  cannot  be  taken  thereof 
on  nan  est  f actum.     The  course  is  to  crave  oyer  and  demur,  &c.      2  Blk.  1108. 

Or,  becomes  void  after  action  brought  by  accident ;  as,  if  the  seal  is 
destroyed  by  rats  or  other  accident  after  plea*     R.  Dy«  59.     R.  Dal.  S3. 

So,  it  is  no  plea  where  the  deed  is  inroUed  upon  record.  1  Rol.  863. 
1.12. 

Nor,  to  a  recognizance  or  statute.     Hard.  367. 

So,  a  stranger  to  the  deed  cannot  plead  a  special  non  est/acturnj  but  shall 
say  nothing  passed  by  the  deed.     1  Rol.  1 88. 

If  the  plea  says  quod  factum  pradictum  was  altered,  tt  sic  non  estfaclum^ 
it  will  be  repugnant  and  bad.     R.  Cro.  El.  800. 

So,  it  is  no  plea  where  it  was  a  joint  bond,  and  the  plaintiff  declares  upon 
a  bond  by  one  alone.     R.  5  Co.  1 1  ^.  a.     Sav.  92. 

Where  the  bond  wa*^  delivered  to  the  party  himself  upon  a  condition  not 
performed.     R.  9Co.    137.  a. 

Or,  if  the  delivery  to  a  stranger  be  not  as  an  escrino.  Dy.  167.  b.  Co. 
Ent.  145.  b. 

[*]!f  an  indenture  be  executed  by  one  party  only,  and  the  other  party 
does  not  execute.     R.  Cro.  El.  SI  2. 

If  the  delivery,  after  conditions  performed,  is  to  be  ut  scriptum  9tmm,not 
ut  factum.     Per  two  J.  Morton  cont.     Ray.  197. 

If  the  issue  upon  non  est  factum  is  found  for  ttie  defendants,  the  deed 
Bay  be  kept  in  court.     1  Sal.  215. 

But  shall  not  be  cancelled,  nor  kept  upon  a  collateral  issue.     Ibid. 

(2  W  19.)  Per  dures. 

So,  to  debt  upon  bond  the  defendant  may  plead  per  dures.  CI.  Ass*  77. 
Bro.  R.  200* 

So,  to  debt  for  arrears  of  an  account.     R.  1  Leo.  1 3. 

Audit  will  be  duresy  if  a  man  is  forced  to  give  a  bond,  &c.  by  a  wrongful 
imprisonment.     2  Inst.  482. 

As,  when  he  was  under  an  arrest  without  legal  process. 

Or,  by  the  process,  warrant,  &c.  of  him  who  had  no  jurisdiction. 

So,  if  a  man  arrested  by  a  legal  process  be  forced  by  tortious  usage  iapris- 
on.     2  Inst.  482. 

But,  without  plea  of  dures,  the  bond,  Sic.  shall  not  be  avoided ;  for  it  is 
not  void,  hot  only  voidable.     Ibid. 

{  One  obligor  cannot  plead,  that  the  bond  was  obtained  of  his  co^bligor, 
by  duress ;  but  this  rule  does  not  apply  to  the  case  of  the  surety,  where  the 
sheriff  obtained  a  bond  from  a  debtor,  by  duress.  Thompson  r.  Lockwood, 
15  Johns.  Rep.  256.  \ 

Replication. 

To  this  the  plaintifl  may  reply,  that  the  defendant  was  ad  largum,  and 
not  per  dures.     CI.  Ass.  77.     Bro.  R.  200. 

Bot  a  man  shall  not  plead  dures  to  a  deed  acknowledged  by  him  to  be  in- 
rolled  upon  record.     1  Rol.  862. 1.  15. 

So,  it  is  no  plea  for  a  surety  fisr  B.  that  the  bond  was  obtained  by  dures 
of  B.     R.  2  Cro.  137. 
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(2W2O.)  Perminas. 

So,  per  minas.     CI.  Ass.  72. 

And  menace  of  life,  member,  mayhem,  or  impridonment,  is  sufficient  to. 
avoid  a  deed.     3  Inst.  483. 

But  menace  of  battery  is  not  sufficient  to  avoid  a  deed.     Ibid« 

Nor,  menace  of  burning  his  houses.     Ibid. 

Or,  taking  or  destroying  his  goods:  for  he  may  fecover  damages  tor 
them.     Ibid. 

Replication. 

To  this  the  plaintiff  may  reply,  that  it  was  voluntary,  and  not  pef  tnindi* 
Ch  Ass.  72. 

(2W21.)  Coverture. 

So,  to  debt  by  a  feme  ooveri,  as  sole,  the  defendant  may  plead  in  baf^ 
that  A.  and  she  are  married.     Sho*  60* 

So,  in  debt  or  action  upon  the  case,  by  a  man  against  a  womart.     R# 

Ray.  395. 
But  in  debt  by  husband  and  wife,  he  cannot  plead  ne  wtques  accovpU^  «c# 

for  the  trial  would  be  altered.     R.  Sal.  437. 

[*]  (2  W  22.)  Within  age. 

So,  to  debt  upon  bond,  the  defendant  may  plead  that  he  was  within  ag^^ 

CI.  Ass.  76.     Ash.  Ent.  273.  ,         tr-j    n 

So,  to  debt  on  simple  contract,  if  it  was  not  foi-  necessaries.     Vide  bn- 

^  And  it  shall  ncJtbe  intended  for  necessaries,  if  it  be  not  alleged  ;  and  there- 
fore if  the  defendant  pleads  within  age,  and  the  plaintiff  demurs,  there  shall 
be  jadgment  for  the  defendants     R.  9  Cro.  560. 

Replication^ 

.  In  replyiag  to  a  plea  of  infancy,  the  plaintiff  must  shew  enou^  in  the  fepUcatioil 
to  maintain  every  part  of  the  declaration.     1   T.  R.  40. 

To  this  plea  thV  plaintiff  may  reply  that  the  defendant /ui/  plena  ataiu  et 

"hS;  re*;l>  to  pa'tVull  age,  to  the  residue  for  decessaries;  though  all 

the  8ame  day.     R.  1  Sal.  223.  ,      ^    xv^    i  •  «•«•  ».••  .<>*  th«^ 

To  witbin  age  pleaded  to  debt  upon  contract,  the  plaintiff  may  say,  that 

the  defendant  Vas  indebted  to  him  for  necessary  apparel,  physic,  victuals, 

*  To  fCJr^cy,  to  a»^p*it  dn  a  (infer*,  bilj,  ?l^^f  ^^^P^XS^r* 
■ecessaries  for  th.  infimt,  not  necessaries  for  his  hors..     ftr.  1101.    ^•^"- 

And  if  there  is  a  bill  for  the  debt,  that  he  was  indebted  for  neeeisariet, 
and  the  bill  given  for  security  of  payment.     Ash.  Ent.  273.  ^.^^u^ 

And  if  islufficlent  to  rejoin,  that  it  was  not  fo*  "«««,'«^';LftJ'j"j* 
without  saying  that  the  money,  or  any  part  thereof,  was  not  for  liccessarics. 

^  The"pl.l^tiff  may"«pl>  to  a  pfea  of  infancy,  (hat  the  ^°f  n**"^.  f^*  ^J^^ 
21,co.&nied  hispro^e;  and  if  the  defen«knt  rejoiffthathed.d  not,  ths  plau^ 
ne^  only  to  rejoin  that  he  did,  and  the  defendant  must  shew  d»«t  ha  wa.  under  aff* 
at  Hie  time.     1  T.  R.  948.  fvSSJl 
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A  replication  to  a  plea  of  infancy,  that  the  defendant  ratified  and  confirmed  the 

contract,  imports  that  he  affirmed  it  after  he  came  of  ace.     1  M.  &  S.  724. 

Where  an  infant  and  an  adult  join  in  a  contract  voidable  by  the  inftmt,  the  adult 

jnay  be  sued  alone  ;  and  if  the  non-joinder  of  the  infant  is  pleaded  in  abatement, 

the  plaintiff  must  reply  bifi  mon-age,  and  not  take  issue  on  the  plea.    3  Taunt.  307* 

4  Taunt.  468. 

(2W23.)  Statute  of  usury- 

That  the  bond  was  given  upon  an  usurious  contract.  Co.  Ent.  168.b» 
2  Vent.  80.     Clift.  185. 

Ai>d  it  may  be  pleaded,  without  reciting  the  statute.     6(0.  V.  M.  255. 
p|But  the  defendant,  by  his  plea,  must   shew  the  usurious  agreement  spe- 
cially, and  how  much  more  than  legal  interest  was  given.     R.  3  Mod.  35. 

So,  he  QMist  expressly  aver  that  the  agreement  was  for  giving  day  of  pajr- 
ment,  &c.    R.  Jon.  410. 

Q^od  compte  agreaiumfuiU     Cro.  Car.  501  • 

[*]Replication. 

To  this  the  plaintiff  may  reply  guodnon  corruptt  agreatum  Juit, 

QuodlidU  barganizavit^yi}i\i  a  traverse  of  the  corrupt  agreement.  CI# 
Ass.  324. 

That  it  was  for  a  lawful  debt  with  a  traverse,  &c.     Clift.  185. 

So,  on  a  note,  plaintiff  may  reply  that  the  note  was  given  for  a  just  debt ;  absque 
hoc  that  it  was  agreed  modo  et  forma  as  defendant  pleads.     B.  R.  H.  287. 

That  it  was  a  mistake  of  the  scrivener^  with  such  traverse.  2  Vent.  $2* 
R.Cro.Car.  501. 

So,  if  the  defendant  avers  the  manner  of  the  agreement,  the  plaintiff  ma  j 
traverse  the  averment.     Semb.  Hard.  418. 

To  debt  on  bond  dated  20th  July,  conditioned  for  repayment  of  the  principa!  som, 
with  interest,  at  6L  per  cent,  from  24th  June  preceding,  defendant  pleaded  that 
there  was  a  corrupt  agreement  between  plaintiff  and  defendant ;  timt  the  former 
should  lend  the  princtpcd  sum  on  20th  July,  to  be  repaid  with  interest  from  24th  Jtme 
preceding,  which  exceeds  legal  interest,  and  that  the  bond  was  given  in  pursuance 
thereof :  plaintiff  in  his  replication  traversed  the  corrupt  agreement,  and  defendant 
demurred.  Judgment  was  given  for  the  plaintiff,  because  the  demuner  admitted 
the  non-exi8tenee  of  any  corrupt  agreement    6  T.  R.  460. 

(2  W  24.)  Outlawry,  &c. 

That  the  plaintiff  was  outlawed.  Bro.  V.  M.  460.  R.  Ow.  22.  Vide 
ante,  (2  G  4.)— Abatement,  (E  2.) 

So,  though  the  plaintiff  was  outlawed  after  the  action  brought.     1  Sal. 

I7o. 

So,  that  the  plaintiff  was  attaint  of  felony,  &c.  Bro.  V.  M.  252.  Lut. 
610.     Vide  Abatement,  (E  3.) 

And  if  a  pardon  be  replied,  it  must  be  averred  to  be  sub  pede  sigUlu  I  Bos,  & 
Pufl.  Rep.  199.  r        ^  .. 

That  the  plaintiff's  testator  was/e/o  de  se^  and  the  defendant  has  paid  to 
the  king's  grantee.     Ciift.  1 90. 

So,  it  is  sufficient  to  say  debilo  modo  utlagat.  fuil,  without  shewing  bow. 
Dub.  2  Vent.  282. 

But4o  say,  ei  scUnd.  est  quod  A.  ullagat.  fuitj  is  not  good.  R.  1  Sid. 
173. 

[*384] 
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«  Audit  w  not  neceisarjfo  produce  it  51I&  pedesigUU^  when  the  plea  is  in 
bar.     LuL  1514. 

And  it  is  not  necessary  to  say,  after  the  last  continuance,  that  he  was  out- 
lawed since  the  declaration.     5  Mod.  1 U 

But  IB  an  action  against  an  executor  or  administrator,  outlawry  of  the  testis 
tator  or  intestate  is  no  bar ;  for  he  may  have  assets  not  forfeited.  Semb.  Cro. 
El.  575.     R.  Cro.  El.  851.     Hut.  53.  ,^ 

(2  W  25.)  The  stat.  23  H.  6  c.  0.  that  it  was  to  a  sherifi;  &c. 

colore  officii. 

To  a  bond  given  to  a  sheriff*  colore  officii,  or  for  e»se  and  favour,  the  de« 
fendant  may  plead  the  st.  23  H.  6.  c.  9*     1  Sand.  157.     Dy.  119.  b. 

[*] Quaere.  Whether  this  is  not  a  private  statute,  and  therefore  must  be  set  out  ? 
But  if  set  forth,  in  a  plea  to  an  action  on  a  sherifTs  bond,  a  nusreoital  is  fiital. 
Dougi.  94. 

This  statute  is  a  public  act,  and  the  court  will  take  notice  of  it,  though  it  be  not 
pleaded.  2  T.  R.  569. 

And  if  it  appear  in  a  declaration,  by  the  assignee  of  the  sheriff  on  such  bond,  thai 
the  bond  is  void  by  the  provisions  of  that  statute,  the  court  on  motion,  will  arrest  the 
judgment  against  the  defendant  on  a  plea  of  no»  eat  factum.     Ibid. 

So  to  a  bond  given  to  the  marshal  of  B.  R.  warden  of  the  Fleet,  &c.  1 
liev.  254.     1  Sand.  163.     1  Sid.  383.     R.  Cro.  El.  66. 

But  the  statute  is  no  plea,  except  as  against  the  sheriff*,  his  bailiff's,  or  min- 
isters ;  as,  gaolers,  &c.     Cro.  Car.  309. 

It  is  no  plea  against  a  serjeant  of  the  marshes  in  Wales  ;  for  he  is  not  an 
officer  within  the  statute.     Semb.  Cro.' Car.  309. 

Nor  against  the  serjeant  at  mace  of  the  house  of  commons.  R.  1  Lev. 
209.     Ray.  62.     R.  Hard.  464.     Dub.  1  Sid.  384. 

Nor  to  a  bond  to  an  officer  of  an  inferior  court,  upon  an  arrest  out  of  hia 
jorisdiction.     R.  Cro.  Car.  309. 

And  therefore,  if  a  bail-bond  be  not  conformable  to  the  statute  in  the  con* 
dition,it  will  be  void  :  as,  if  it  does  not  say  in  certain  before  what  justices, 
or  in  what  court,  the  defendant  is  to  appear.  Dy.  364.  ^.  in  marg. 
.  So,  if  it  does  not  say  in  what  suit ;  as,  if  it  says  in  phcito  debiii^  where  the 
writ  is  in placito  transgreasionis  ac  etiam  biilcB  for  40/.  debt.  Semb.  1  Vent, 
233.  But  afterwards  R.  cont.  for  it  is  sufficient  that  the  condition  shews 
the  time  and  place  of  appearance,  and  in  what  suit.  2  Jon.  138.  Mod. 
Ca.  122.     Vide  Ray.  220.     2  Lev.  35. 

Under  an  original  writ  in  a  plea  of  trespass  on  the  case,  on  promises,  the  sheriff" 
took  a  bail-bond,  conditioned  for  the  defendant's  appearance,  &c.  in  a  plea  of  tres- 
pass ;  and  it  was  holden  good.     6  T.  R.  702. 

So,  if  he  takes  only  one  bond  for  three  defendants,  who  are  sued  severally* 
Mod.  Ca.  122. 

So,  if  the  day  of  appearance  be  after  the  term,  or  impossible.  Semb.  S 
Lev.  74.     Fort.  363. 

So,  if  the  bond  be  without  any  condition.     10  Co.  100.  a. 

Or,  taken  of  him  who  is  not  bailable.     10  Co.  100.  b. 

If  the  bond  be  to  the  sheriif  not  by  the  name  of  his  office;     2  Jon.  1 38. 

Or,  to  the  sheriff*  in  com,  ptrdict.  (or  prcsdict.     R.  Pal.  378. 

Or,  to  another  by  the  name  of  sheriff*,  and  not  to  the  sheriff*.  10  Co. 
100.  b. 

But,  if  the  county  be  named,  and  it  be  to  the  sheriff*,  without  saying  c7e 
torn.  pr(Rdictm  it  will  be  good.     R.  2  Lev.  123. 

i*385| 
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To  take  advaDtage  of  a  baiJ-boa<Ps  not  being  made  to  the  oftcer  by  the  mn»  of 
his  office,  oyer  oftoe  bond  must  be  prayed,     Fort.  371.  .     .     ,    , 

80,  if  the  bond  was  to  A.,  without  saying  tunc  vtcecom.  it  18  bad, 
though  the  declaration  be  ad*  respond.  A.   nuper  victcom^     R.  Cro,  £1* 

If  the  bond  be  to  appear,  and  also  to  pay  chatnber.'rciit.     R.  Ray.  222. 

J  Vent.  237.  ,       ,^    t^  , 

Or,  also  to  indemnify  the  sheriff,     10  Co.  100.  b.     R.  Dal.  76. 

[*]Sp,  if  the  bond  adds,  appear,  and  there  receive  farther  as  they  shall 
award.    Dy.  364.  a.  in  marg. 

So,  if  the  bond  has  po  condition,  or,  which  is  the  same,  an  impossible  one  5 
for  then  the  bond  Issingle.     Semb.  3  Lev,  74,  75. 

So,  if  it  be  to  appear  coraw>ma;c5/a/e  *Ma,  without  saying  coram  domino 

rege,     R,  2  Lev,  177,  . 

Ad  respond,  billa  for  100/.  without  saying  at  whose  suit,     2  Lev.  177. 

If  it  be  to  pay  for  a  debt.     10  Co.  100.  b< 

60,  the  statute  is  no  plea,  if  the  bond  was  taken  without  legal  process  ; 
for  he  ought  to  plead  dures»     2  Jon.  76.     Semb,  Cro.  ^1.  646f 

Put  a  bond,  that  the  defendant  appear  personally,  is  good,  though  the  atat* 
pte  says,  no  sheriff  shall  take  pbligation  but  by  name  ofhis  oflSce,  on  condi- 
tion that  the  prisoner  shall  appear  at  the  day  and  place  as  the  writ  shall  re- 
qure.     D^.  364,  in  marg,     R.  2  Leo.  78.  10  Qo.  101.  Sav,  81.     Cro.  EU 

776» 

A  bail-bond  is  good,  though  made  two  days  after  the  return  of  the  writ  j  for  defenr 

dant  has  four  days  to  put  in  bail.     Fort.  365. 

If  the  bail-bond  is  for  more  than  the  sum  in  the  writ,  it  is  not  void  ;  it  is  only  a 
misdemeanor  in  the  officer.     Fort.  366.     C.  B.  Fort.  370. 

Pail-bond  is  good,  though  the  indorsemeat  of  the  writ  is  difibrent  from  the  «<?  e<iV 

0n,     Fort.  367,  „  ,  ^i  j  ^t  •      y*      -^ 

So,  that  the  defendant  appear,  &c.  and  then  and  there  answer,    &c.  for  it 

is  tantamount  to  ad  respondendum  as  the  writ  speaks.     R.  Dy.  364.  a.  Dub. 
3  Leo.  78.     Ace.  10  Co.  101. 

That  he  appear  before  jt/e/icno5/n5  deB.  without  saying  cf^7fdf  We^tm.  is 

aufficient.     R.  2  Vent.  238. 

Or,  coram  rege  in  cancellar,  though  it  says,  apud.  Westm.  instead  odibi- 
punque.     Semb.  2  Vent.  238,     Cont,  1  Vent.  234. 

Or,  coram  just,  de  B.  R.  apud  Wcstm.  without  saying,  adplacUa  coram  no- 
bis y  iic.     R.  2  Jon.  46.     2  Lev.  180, 

In  the  star-chamhpr,  without  saying  coram  rege  et  conciiioj  &c.  Per 
Twisd.  2  Jpn.  46, 

On  a  special  original  returnable  coram  d<m.  rege,  ubicunque  tunc  fuerii  in  Angli^, 
H  bail-bond  without  the  ubi<mnque,  fitc.  is  good  ;  for  there  are  no  set  forms  of  words 
for  these  bonds  ;  and  if  in  substancp  they  are  to  appear  according  to  the  design  pf 
|he  writ,  it  is  sufficient.     Str.  1155. 

That  he  apppar  ad  respondendum,  de  placito  d^bili  generally,  where  thp 
yrit  is  for  350/.     R.  2  Cro.  286. 

Or,  ad  respondcndximy  without  saying  in  quoplacUoy  if  ^he  writ  is  recited  in 
the  condition.     R.  2  Lev,  123. 

(f  the  process  is  in  trover,  and  the  condition  of  the  bail-bond  to  answer  to  a  plea 
pf  trespass,  yet  it  is  good :  the  ad  reapqtid,  is  surplusage.     Fort.  368. 

So,  a  bond  to  save  harmless  from  past  escapes,  is  not  void,  otherwise  from 
(ilture  ^scapes.     Mod.  Ca.  225. 

loy  a  bond  to  the  party,  and  ^ot  to  the  sheiiff,  to  pay  or  give  security  fpr 
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fltich  fii  Mtti  or  render  himBelf  to  prison,  is  not  within  the  statute.    R.  3  Mod. 
305. 

So,  a  bond  that  he  will  be  a  true  prisoner,  is  not  within  the  statute,  if  he 
traverses  the  ease  and  (avour.     R.  1  Sid.  383.     Per  Holt,  Sal.  438.     Semb*. 
cont.  10  Co.  100.  b. 

r*]Or,  by  a  person,  not  in  his  custody,  for  payment  of  money  levied  upon 
^  fieri  facias  into  court  at  the  return.     K.  10  Co.  99.  b. 

Or,  for  the  due  execution  of  a  fieri  facias.     R.  10  Co.   100.  a. 

Or,  for  payment  of  money  to  the  king  upon  an  extent.     10  Co.  100.  a. 

So,  the  bond  is  not  void,  though  the  bail  be  insufficient.  R.  Cro.  El.  808« 
852.  862.     Mo.  636.     Vide  Bail,  (K  5.) 

So,  the  bond  is  not  void,  if  given  by  a  person  not  in  his  custody,  or  who 
need  hot  appear.     R.  Mo.  452.     D.  4  Mod.  187. 

Yet  a  bond  taken  by  him  who  is  no  minister  within  the  st.  23  FI.  8.  10.  in 
a  case  not  bailable,  is  void  by  the  common  law.     R.  Hard.  464. 

Or,  if  the  bond  be  for  profit  to  himself.     Sal.  438, 

Or,  to  let  to  bail  a  man  not  bailable.     10  Co.  100.  b. 

Or,  for  his  fees,  before  execution  done.     R.  Hut.  52. 

An  agreement  in  writing  to  put  in  good  bail  for  a  person  arrested  on  mesne  pro- 
cess at  the  return  ef  the  writ,  or  surrender  the  body,  or  pay  debt  or  costs,  made  by 
a  third  person  with  the  bailiff  of  the  sheriff,  in  consideration  of  his  discharging  the 
par^  arrested,  is  void  by  this  statute.     1  T.  R.  418. 

The  undertaking  of  an  attorney  for  the  appearance  of  a  defendant,  is  not  within 
^he  alatiite,  because  it  is  given  to  the  plaintiff  in  the  action,  and  not  to  the  sheriff. 
Ibid.     Vide  Bafl,  (K  5.) 

A  bail-rbond  may  be  assigned  by  the  sheriff  after  he  is  out  of  his  office.  Fort. 
865. 

If  the  assignment  is  said  to  be  sigillai,  4r  atteslat.  it  is  well,  though  not  said  to  b9 
under  hand  and  seal.     Fort  36T 

If  to  a  bail-bond  given  to  the  prison-keeper  of  the  marshal's  court,  the  statute  be 
pleaded,  and  that  A.  sued  forth  of  the  palace,  it  is  bad  ;  it  should  be,  sued  forth  of 
the  court  of  the  palace.     Fort.  370. 

Bail-bond  on  an  attachment  (except  out  of  Chancery  for  want  of  appearance  or 
answer)  is  void.    Barnes,  64. 

Replication. 

Jf  the  defendant  m  his  plea  sets  out  an  arrest  under  a  different  writ  A-om  that  upon 
which  the  bail  bond  was  given  and  the  plaintiff  in  his  replication  sets  out  that  writ,  ha 
should  not  traverse  the  other.    D.  anon.  Ld.  R.  562. 

But  the  traverse  will  not  make  his  replication  bad.     R.  Ld.  R.  562. 

To  this  plea  the  plaintiff  may  say,  that  it  was  for  security  of  his  priso- 
ner, and  traverse  that  it  was  for  oase  and  favour.  R.  1  Sand.  162.  1  Lev. 
254.     1  Sid.  383. 

And  if  issue  be  thereon,  little  evidence  will  be  sufficient.     R.  1  Sid.  383. 

(3  W  26.)  The  st.  IG  Car.  2.  against  gaming. 

So,  to  a  bond  the  defendant  may  plead,  that  it  was  given  for  money  won 
at  play  contrary  to  the  st,  16  Car.  2.  Cliflt.  187.  5  Mod.  3,  Lut.  485. 
Vide  ante,  (2  G  8.) 

The  defendant  must  shew  at  what  game  the  money  was  lost*     Str.  493. 

He  must  shew  the  statute. 

That  he  lost  upon  tick  at  the  same  time  above  100/. 

But  in  an  action  upon  a  security  for  more  than  100/.  if  the  defendant  [^Ipleads 
that  the  whole  of  it  was  lost  at  play  at  the  same  time,  be  need  not  allege  that  the  play 
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was  upon  tick,  the  sdcuritjrpnmig  that  they  did  tNtpla^  R.Ld« 

R.  87. 

That  the  bond  was  given  for  the  same  sum* 

But  the  statute  is  not  pleadable,  where  debt  is  brought  for  a  wager  when 
he  was  at  play.     R.  5  Mod.  6.     Lut.  487. 

It  is  no  plea  to  a  bond  that  it  was  given  for  the  repayment  of  the  moiety  of  a  sum 
paid  by  the  obligee,  (with  whom  the  ^liger  was  jointly  concerned)  for  compo«nding 
di^rences  for  not  delivering  stock,  &e.  and  not  performing  contracts,  &c.  which  ai« 
prohibited  by  st.  7  G.  2.  c.  8.     4  B.  M.  2069. 

<2  W  27.)  The  St.  5  Ed.  6.  against  sale  of  offices. 

That  it  was  given  upon  the  sale  of  an  office  within  the  st.  5  Ed.  6.    F. 

g.  45. 

It  is  not  sufficient  in  the  plea  to  state  generafly  that  the  case  is  wkhin  the  statole, 
but  facts  must  be  set  forth  to  shew  that  it  is^o.    Willes,  241. 

But  it  is  no  plea  to  debt  upon  a  bond,  that  it  was  given  for  composition  of 
felony ;  for  it  is  a  bare  fact,  which  is  no  plea  in  bar  of  a  specialty.     Semb.  F. 
P-  74. 

(2W28.)  Tender. 

So,  to  debt  upon  bond  the  defendant  may  plead  a  tender,  and  always 
ready.     2  Mod.  Int.  234.     Bro.  V.  M.  213.     Vide  Condition,  (G  6,  &c.) 

If  issue  be  upou  the  tender,  there  must  be  an  actual  oflfer. 

But  where  the  goods  are  cumbersome,  the  bringing  of  them  to  a  place 
where  the  party  may  well  receive  them,  and  the  offer  of  them  there  is 'suffi- 
cient.    R.  Sho.  149,  150. 

To  a  legal  tender,  the  actual  production  of  the  money  is  requisite,  unless  dispens- 
ed with  by  the  creditor.     3  T.  R.  683.     10  East,  101. 

Tender  of  a  lai^er  sum  is  good,  3  T.  R.  683. ;  if  divisible  without  giving  change. 
6  Taunt.  336. 

Bank  notes  are  not  made  d  legal  tender  by  37  Geo.  8.  e.  46.     2  B.  &  P.  626. 

Tender  by  an  agent  enures  for  the  principal,  though  authorized  only  to  tender  a 
less  sum.     2  M.  &  S.  86. 

Tender  to  an  agent,  a  managing  clerk,  is  good,  though  ordered  by  principdl  not  to 
accept  it.     1  Mars.  55.     5  Taunt.  307. 

Tender  to  one  of  two  joint  creditors,  is  a  tender  to  both.     3  T.  R.  683. 

The  right  to  tender  is  not  barred  by  the  circumstanee  of  steps  having  been  taken 
towards  commencing  an  action.     S  T.  R.  629. 

In  C.  B.  the  plaintiff  is  bound,  at  the  risk  of  subsequent  costs,  to  accept  the  debt 
and  costs  up  to  the  time  of  tender.  2  Taunt.  208.  If  the  offer  amounts  to  a  legal 
tender.  I  Mars.  392.  5  Taunt.  840.  Though  he  goes  for  other  causes.  2  Taunt. 
288.     Secus  in  E.  B.     13  East,  551. 

A  tender  and  refusal  is  not  equivalent  to  payment     2  T.  R.  27. 

A  tender  in  dischai^e  of  a  bare  covenant  to  pay  money  is  good.     7  Taunt.  ^486. 

This  plea  does  not  go  in  bar  of  the  action,  but  of  damages.  R.  1  Vent. 
322.     2  Lev.  209.     R.  upon  a  single  bill.     Carth,  1 33. 

But  if  tender  be  upon  a  bond  with  a  penalty,  it  must  be  in  bar  to  (be  ac- 
tion.    R.  Carth.  133. 

And  it  cannot  be  pleaded  aderan  imparlance.  Dub.  Dyer,  300.  [*lSemb. 
36  H.  6.  13.  2  Cro.  627.  5  Ed.  4.  141.  R.  Lut.  226.  239.  Adm.  good 
to  a  bond,  though  in  no  other  case.     2  Mod.  62. 

If  the  declaration  has  several  counts,  it  must  be  pleaded  to  a  count  in  cer- 
tain.    R.  Lut.  239. 

Must  shew  the  day  of  the  tender.     1  Sid.  10. 
f*389] 
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And  if  it  be  at  a  day  after  the  time  limited  by  the  condition,  abinde  al- 
ways  ready,  is  bad*     R.  M.   9  W.  3.     (Vide    1  Ld.  Ray.  254.     Sal.  622.) 

Or,  at  a  day  after  the  time  of  request  alleged  in  the  declaration.  R,  Lut. 
227.* 

Must  allege  always  ready  after  the  tender,  for  still  ready  is  not  sufficient. 
Dab.  Dy.  300.  b.     Ace.  2  Cro.  627. 

A  plea  of  tender,  in  asswnpsit^  must  aver  a  continual  readiness  to  pay  from  the 
time  the  debt  accrued.     8  £ast,  168. 

Tender,  when  pleaded  to  the  whole  declaration,  cannot  aflerwards  be  limited.  3 
Taunt.  95. 

There  must  be  a/jro/crl  of  the  money  in  court.  R.  2  Rol.  524.  D.  9 
H.  6.  65.     Bro.  louts  temps  prisL  3.  5,  6.     R.  Lut.  283*  368. 

But,  where  it  appears  that  the  thing  to  be  delivered  is  so  ponderous  that 
it  cannot  be  brought  into  court,  it  is  not  necessary.  Co.  Lit.  207.  a.  2 
Rol.  524.     Ash-Ent.  276. 

The  plaintiff  may  on  denial  of  plea,  take  out  the  money.     1  B.  &P.  382. 

So,  when  a  forfeiture  is  to  be  saved,  a  tender  is  necessary.  R.  1  Vent. 
322.     3Keb.  800.  810.  828.     Ray.  419.     R.  3  Lev.  103. 

Otherwise,  it  is  not  necessary.  R.  Ray.  419.  cent,  in  rent.  1  Vent.  322. 
2  Lev.  209. 

The  tender  alleged  must  be  legal ;  and  therefore  it  is  not  sufficient  to  say 
paraiusfuUsolvereyVfiihoutsiiymgetobtulit.     R.  Sal.  584. 

A  tender  of  com,  ^c.  must  be  with  an  uncore  prist.     R.  Dy.  25.  a. 

So,  if  by  bond  money  is  to  be  paid  within  two  months  after  the  death  of 
the  obligee,  if  he  pleads  that  within  two  months  there  was  no  executor  or 
administrator,  he  must  say  xoxcore  prist.     R.  Raym.  416. 

In  pleading  a  tender  of  a  sum  according  to  a  defeasance,  (which  i»  in  a  different 
instrument  from  the  original  deed,)  it  is  not  necessary  either  to  plead  that  the  party 
has  always  been  and  still  is  ready  to  pay,  or  to  brii^  the  money  into  court ;  it  is 
sufficient  to  plead  that  on  the  day  he  tendered,  &c.     Willes,  107.     (Com.  568.) 

JiUter  if  the  defeasance  be  in  the  same  deed.     Ibid. 

It  is  sufficient  to  allege,  that  no  one  was  ready  to  receive,  in  the  words  of 
the  condition.  And  therefore  if  the  condition  was  to  p»y  to  B.,  if  it  is  said 
prtBdict*  B*  nonftdi  paratus  ad  recipiendum,  it  is  sufficient,  without  saying 
nee  aliquis  alius.     R.  Yel.  38..    2  Cro.  1 4. 

So,  surplusage  does  not  prejudice  ;  as,  if  he  says,  no  one  ready  ad  exigent 
dwn  et  recipiendum^  though  a  demand  was  not  requi:8itc.  R.  Yel.  38.  2 
Cro.  14. 

So;  if  a  bond  be  to  pay  a  legacy,  which  was  payable  upon  request,  it  is 
sufficient  to  say  touts  temps,  &c.  for  the  bond  does  not  alter  the  nature  of  the 
I^acy.     R.   1  Leo.  17. 

But,  where  damages  are  to  be  recovered,  and  not  the  debt,*  a  tender  may 
be  pleaded  without  uncoreprist.  :  as,  in  covenant  to  pay  to  A.  or  his  order,  a 
tender  to  B.  who  has  an  order,  and  refusal,  is  a  good  plea,  without  saying 
uncore  prist.     R.  Sho.  130. 

[*JSo,  in  replevin^  if  the  defendant  avows  for  a  rent-charge,  the  plaintiff 
may  plead  a  tender,  without  a  ;7ro/er/  in  cur.     R.  Sal.  584. 

And  though  theplaintiflf  accepts  the  money  brought  into  court,  the  plea 
will  be  bad.     Ibid. 

And  where  a  tender  is  pleaded,  and  the  money  brought  into  court,  and  the 
plaintiff  accepts  it,  he  cannot  afterwards  proceed  for  damages.  Per  Holt, 
B.  R.  H.  13  W.  3.  (Vide  1  Ld.  Ray.  639.  Sal.  583.)  (Vide  2  Ld.  Ray. 
774.)     R.  2  Cro.  126. 

If  defendant  bring  money  into  court  on  a  plea  of  tender,  plaintiff  may  take  it 
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out,  though  he  reply  that  the  tender  was  not  made  before  action  brought.  ,  1  Bos. 
&  Pull.  332. 

So,  now  by  tbest.  4  ii  5  An.  16.  at  any  time  pending  the  action  on  a  bond 
with  a  penalty,  if  the  defendant  brings  into  court  all  principal  and  intereat 
due,  and  all  costs  expended  in  law  or  equity,  on  such  bond,  the  court  may 
discharge  the  defendant  from  said  bond.     Vide  ante,  (C  10.) 

But,  such  proffer  cannot  be  made  before  bail  to  the  action.  Mod.  Ca.  11. 

All  facts  but  the  amount  of  the  damages  are  admitted  by  a  plea  of  tender.  8 
Taunt.  95. 

(2  W  29.)  Solvit  ad  diem. 

So,  to  debt  upon  bond  the  defendant  may  plead  solvil  aJ diem;  for  before 
breach  it  is  well  without  an  acquittance.     Sal.  508. 

So,  payment  of  part  with  an  aCqui(tance/>ue£c/armncon/mtiance;  for  ihU 
goes  in  bar.     R.  Sal.  519. 

And  now,  by  the  st.  4  &  5  Ann.  16.  if  he  has  paid  before  the  action  brought, 
though  it  was  not  strictly  at  the  day,  he  may  plead  it. 

If  the  condition  be  that  he  pay  at  D.,  he  must  plead  quod  solvit  at  D.,  and 
the  omission  is  not  supplied  by  secundum  formam  condilionis  predict, j  upon 
a  special  demurrer.     R.  3  Lev.  245. 

A.  gave  B.  a  bond  to  secure  an  annuity,  and  before  any  payment  became  due 
A.  lent  B.  a  sum  of  money  ;  on  which  it  was  agreed  that  B.  should  retain  the  pay- 
ments of  the  annuity  as  they  became  due,  till  that  sum  was  discharged  :  then  B. 
became  bankrupt ;  and  the  agreement  to  retain  was  held  a  good  plea  to  an  action  on 
the  bond  by  B.'s  assignees  for  the  payments  accruing  afler  the  bankruptcy^  being 
equivalent  to  a  plea  ot  sohii  ad  dietn.     3  T.  R.  599. 

If  it  bcj  that  he  pay  within  six  months,  he  ought  to  plead  payment  witbiD 
tlie  time.     R.  Cro.  El.  823. 

If  the  condition  be  to  deliver  20/.  or  ten  cows,  at  the  obligee^s  election, 
he  must  plead  tender  of  one  and  the  other.     R.   1  Leo.  68. 

If  the  condition  be  that  he  pay  upon  assurance  of  an  estate,  he  must 
shew  when  the  estate  was  conveyed  ;  for  payment  at  such  a  day  is  not  suA 
ficient,  for  it  does  not  appear  that  it  was  paid  upon  the  assurance.  R*  i 
Mod.  33. 

So,  it  will  be  a  good  plea  that  he  paid  before  action,  viz.  such  a  day,  whicb 
is  before  the  day  ;  for  the  words  after  the  viz.  shall  be  rejected.  R.  2  Mod. 
Ca.345. 

But,  it  is  no  plea  ^uojym/ t/ineran;  ad  solvendum  ad  diem^  and  be  wa» 
imprisoned  by  covtji  of  the  obligee.     R.  Cro.  El.  672. 

That  it  was  not  demanded,  thoagh  payable  upon  demand;  for  the  suit  is 
a  demand.     R.  2  Cro.  242, 3. 

[*]  Quod  solvit  pendente  lite,  without  a  specialty  for  bis  discharge.  R, 
Cro.  El.  157.  884. 

Or,  after  the  day,  without  an  acquittance  for  it.  R.  5  Co.  43.  a. 
Cro.  El.  (455.)     Mo.  692. 

Or,  that  the  plaintiff  agreed  to  give  a  longer  day  forpayment.  R.  Cro*  El. 

In  debt  on  bond  from  defendant's' testator  and  A.,  jointly  and  severally,  if  defea- 
dant  pleads  that  testator  in  his  life-time,  and  A.  paid  off  the  bond,  and  plaintiff  leplies, 
they  did  not  pay  it  modo  et  forma^  &c.  and  it  appears,  that  testatoi"  paid  part  in  his 
life,  and  A.  the  rest  after  his  death,  this  does  not  maintain  the  plea-    B.  R.  H- 133. 

Solvit  acf  rftewi  ought  to  be  concluded  with  an  averment,  and  not  to  the 

country.     R.  1   Sid.  215.      {  Vide  Coan  v.  Whitmore,  12  Johns.  Rep. 
353.  }  «  .  »  ir 
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If  payment  io  full  is  pleaded,  it  Ls  sufficient,  if  it  is  proved  that  plaintiff  accep* 
ted  the  sum  paid  as  in  full.     Str.  691. 

If  any  interest  has  been  paid  afler  the  day  upon  an  old  bond,  (  where  the  only  ev- 
idence of  payment  is  the  length  of  time,}  defendant  must  plead  upon  slat.  4  &  /S 
Ann.  c.  16.     Str.  662. 

'  If  is  now  an  invariable  rule,  that  if  there  is  no  demand  for  mon  ey  on  a  band  for 
twenty  years,  the  judges  will  direct  a  jury  to  find  it  satisfied  ,  from  the  presamptioli 
arising  from  the  length  of  time.     2  Atk.  144,     IT.  270. 

.   Payment  before  the  day  is  evidence  under  the  plea  of  solvit  ad  diem,  D^  3  T.  R. 
601. 

Jfhe  plead  payment  before  (he  day,  the  plaintiff  may  demur.  2  Mod. 
Ca.  346.     D.  cont.  3  T.  R.  601. 

If  the  bond  is  conditioned  to  pay  on  or  before,  payment  before  the  day,  m/.  such 
a  day,  is  good.     2  Wiis.  173. 

If  money  is  payable  at  or  before  such  a  day,  and  is  paid  before,  it  should  be  plea^- 
ded,  paid  at  such  precedent  day  ;  and  plaintiff  may  reply,  not  paid  that  day,  nor  be- 
fore nor  after.     2  B.  M.  944. 

To  an  action  of  covenant  to  pay  money  on  a  particular  day,  the  defendant  cannot 
plead  paymedt  on  a  prior  day,  because  if  found  one  way  it  is  not  conalusive  ;  but 
he  must  plead  payment  on  the  day.  Willes,  585. 

On  a  covenant  to  pay  money  at  the  end  of  six  months,  it  will  be  understood  to 
mean  calendar,  (not  lunar  months.)     Somb.  ibid. 

A  replication  taking  issue  on  a  plea  of  payment  to  debt  on  an  annuity  bond  mi^st 
be  signed  by  a  serjeant.     1  Bos.  &  Pul.  469. 

(2W30.)  Release. 

Soj  to  debt  upon  a  bond  or  specialty,  (he  defendant  may  plead  a  release 
by  the  plaintiff,   after  the  bond  given.     Vide  post,  (3  M  12.) — Vide  ante, 

(2  V  n.) 

If  there  are  two  obligees,  a  release  by  one.     2  Rol.  410.  1.  47. 

If  the  bond  was  to  a  woman  before  coverture,  a  release  by  the  husband. 
2  Rol.  410.  1.  50.  52. 

A  release  by  one  executor  or  administrator,  where  the  debt  waB  to  the 
testator^  or  to  them  in  right  of  the  testator.     2  Rol.  41 1.  I,  7. 10. 

But  if  the  release  produced  has  a  material  variance  from  the  release  in 
tbeplea,  it  is  bad  :  as,  if  it  be  of  a  different  date.     R.  2  Vent.  131. 

To  a  release  pleaded,  the  plaintiff,  being  a  party  to  the  deed,  [^Icannot 
plead  ne  relesapasy  but  must  demur,  or  say  non  est  factum.    R.  i  Bui.  55. 

Otherwise,  if'^he  be  a  stranger  to  the  release.     Ibid. 

So,  if  there  are  two  obligors,  who  bind  themselves  jointly,  a  release  to  one 
may  be  pleaded  in  bar  by  both.     2  Rol.  412.  1.  29. 

So,  if  they  are  bound  jointly  and  severally.     Ibid.  1.  22.     Sal.  574. 

If  the  obUgee  of  a  bond  covenant  not  to  sue  one  of  two  joint  and  several  obligors, 
afed  if  he  do  that  the  deed  of  covenant  may  be  pleaded  in  bar,  he  may  still  sue  the 
obligor.  8  T.  R.  168.  13  Will.  3.  1  Ld.  Raym.  690.  Salk.  575.  H<^t,  178( 
12  Mod.  64S.  S.  C.     11  Mod.  254. 

Though  the  release  to  one  was  before  the  other  had  executed  the  deed. 
Ibid.  I.  35. 

So,  if  they  are  severally  bound  for  the  same  sum.     Semb.  ibid.  I.  45. 

So,  if  the  bond  be  by  A.,  for  the  faithful  service  of  B.,  a  release  to  B. 
before  the  condition  broken  is  a  good  bar.     R.  3  Leo.  45. 

But  in  debt  for  damages  recovered  in  a  real  action  by  two  demandants,  a 
.release  by  one  is  rto  bar  ;  for  this   savours  of  Ihe-realty.     8  Rol.  411.1.  17i 
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So,  in  qitare  imptdii  by  two,   the  release  of  one  is  no  bar  to  the  olb^rr 

Ibid.  I.  15. 

Nor,  in  ejectment.     Ibid.  I.  20.  45. 

Nor,  in  error  to  reverse  a  fine.     R.  Skin.  343. 

So,  if  a  bond  be  delivered  by  tw^o  to  a  third  hand,  to  be  delivered  upon 
condition^  a  release  of  the  condition  by  one  is  no  bar  to  the  other;  for 
this  goes  only  in  his  discharge.     2  Rol.  411.  1.  2. 

So,  if  a  bond  be  by  two,  a  release  to  one,  after  bis  sealing,  and  before 
the  other  has  sealed  and  delivered,  is  no  discharge  to  the  other.  R.  Cro. 
El.  161. 

So,  in  replevin,  if  the  defendant  makes  cognizance  in  right  of  B.,  and 
there  is  jadgment  for  the  plain tiff^ in  mre/acias  upon  the  judgment  a  re- 
lease by  B.  is  no  plea.     R.  2  Rol;  412.  I.  5.     Vide  ante,  (2  V  II.) 

So,  if  a  bond  be,  that  B.  shall  serve  truly,  a  release  to  B.,  being  a  stran- 
g<3r,  after  the  forfeiture  of  the  bond,  is  no  plea.     R.  3  Leo.  45. 

So,  if  the  bond  was  to  A.,  as  trustee  for  B.,  a  release  by  B.  with  an  aver* 
stent  that  it  was  in  trust  for  him,  is  no  bar.     R.  Dal.  38.    1  Lev.  235*     3 

Lev.  140. 

If  the  obligor  of  a  bond,  after  notice  of  its  having  been  assigned,  take  a  release 
from  the  obligee,  and  plead  it  to  an  action,  brought  by  the  assignee  in  the  name  of 
the  obligor,  the  court  will  set  the  plea  aside  ;  and  they  will  not  under  these  circum- 
stances allow  the  obligor  to  plead  payment  of  the  bond.     1  Bos.  &  PuL  447. 

So,  a  release  by  A*,  after  an  assignment  by  commissioners  of  bankruptcy 
against  B.     R.   Pal.  505. 

Nor,  a  release  by  A.  of  all  actions  on  his  own  account.     R.  1  Vent.  35. 

A  release  by  plaintifTa  testator's  will  sealed^,  cannot  be  pleaded  to  debt  on  bond. 
B.  R.  H*  357. 

So,  if  a  man  receives  part  of  a  debt  due  upon  specialty,  and  releases  it, 
this  release  does  not  discbarge  the  residue.     Vide  ante^  (2  G  14.) 

[^ISo,  if  a  bond  is  in  the  penalty  of  400/.  for  payment  of  200/.  and  he  re- 
ceives and  releases  300/.     R.  2  Rol.  413.  1.  15. 

So,  it  IB  no  plea  that  he  gave  another  bond  in  satisfaction.  R.  Cro.  El. 
716.  ft.  Cro.  Car.  85.  R.  Hob.  86.  Ace.  2  Cro,  579.  Vide  post,  (2 
W  46.)  ^ 

Or,  that  the  plaintiflT  accepted  a  statute-staple  after  the  day  of  payment  in 
satisfaction.     R.  Cro.  Car.  86.     6  Co.  44.  b. 

Or,  that  the  defendant  agreed  by  indenture  to  sell  land  in  satisfaction  of 
the  debt.     R.  Cro.  Car.  1 93. 

Or,  enfeoffed  the  plaintiff  in  satisfaction  of  the  debt.  Cro.  Car.  86.  R.  2 
Cro.  650. 

Though  the  other  bond  is  after  or  before  the  day  of  payment  by  the  prior 
bond.     2  Cro.  100. 

Yet,  if  the  plaintiff  does  not  demur,  but  joins  issue,  that  there  is  no  other 
bond,  and  there  is  a  verdict  for  the  defendant,  the  plaintiff  shall  not  have 
judgment.     B^  1  Brownl.  74.     Hob.  69. 

(2W31.)   Comperuit  ad  diem. 

So,  to  a  bail-bond  the  defendant  may  plead,  comperuit  ad  diem.  Bro. 
R.  203. 

But  if,  on  justifying  bail,  proceedings  on  bail-bond  are  ordered  to  be  stopt,  and 
bond  to  stond  for  security  ;  and  after  judgment  in  original  action,  plaintiff  proceeds 
on  bond,  defendant  cannot  ple'ad  cmnperuity  ficc.  Barnes,  85- 
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(2  W  3S.)  Covenant,  &c.  that  he  would  not  sue. 

So,  ifaman  covenants,  &c.  that  he  will  sue  for  a  year,  it  will  be  a  good 
plea,  if  he  sues  within  the  time.  Dy,  140.  a.  in  marg.  {  Vide  Chandler  v* 
Herrickf  19  Johns.  Rep.  129.  \ 

To  debt  brought  by  husband  and  wife  on  a  bond,  conditioned  for  the  pajrment  of 
a  certain  sum  at  a  certain  day,  defendant  pleaded  that  by  articles  of  agreement  be- 
tween the  wife,  her  sister,  and  the  defendant,  the  interest  of  the  nooney  was  to  be 
paid  to  one  of  the  sisters  upon  an  event  which  had  happened  ;  but,  as  the  plea  did 
not  allege  the  payment  of  the  interest^  it  was  holden  bad.     5  T.  R.  250. 

(2  W  33.)  Condition  performed. 

So,  to  debt  upon  bond  the  defendant  afler  o^er  tnay  plead  condition  per* 
formed.     Vide  ante,  (E  25,  26.— 2  V  13.) 

{   And  the  want  of  oyer  is  a  fatal  omission,  United  States  v.  Arthur,  p 
Crancb,  257.  } 

And  it  is  sufficient  to  plead  in  the  words  of  the  condition* 
So,  if  the  condition  be  to  pay,  if  a  ship  returns,  (perils  of  the  sea  except- 
ed,) but  if  it  is  lost,  that  the  obligation  shall  be  void;  it  is  sufficient  to  say 
it  was  lost,  without  saying  by  peril  of  the  sea.     R.  2  Lev.  7. 

If  the  condition  be  in  the  disjunctive,  it  is  sufficient  to  plead  performaj^ce 
of  one  part  or  the  other. 

And  if  the  performance  is  to  be  upon  a  prior  act  by  (he  plaintiff,  ho  may 
plead  that  the  plaintiffhas  not  done  such  first  act.     R.  1  Mod.  265. 

If  the  last  words  of  the  condition  are  an  enlai^ement  of  the  first  [*]he 
need  not  plead  to  them  ;  for  it  is  sufficient,  if  the  plea  goes  to  the  material 
part  of  the  condition.     R.  Mo.  477. 

So,  in  debt  upon  bond  for  performance  of  covenants,  if  the  defendant 
pleads  condition  performed,  and  the  plaintiff  assigns  breach  for  non-payment 
of  rent,  secundum  fortnam  condilionis  predict •  it  will  be  well  on  a  general 
demurrer  or  verdict.     R.  Hard.  319. 

So,  in  debt  upon  bond  for  performance  of  covenants  in  an  indenture  if  the 
defendant  shews  the  indenture,  and  pl.eads  covenants  performed,  he  need 
not  say  ^u<g  sttntomnes  conventionesy  &c.  R.  13  H.  7.  19.  b.  R.  6  Ed.  4.  1. 
If  the  condition  be  to  perform  a  will,  whereby  a  legacy  is  given  to  the 
poor  orchurehwardenSjit  is  sufficient  to  say,  that  he  paid  it  to  them,  with- 
out naming  them.     R.  1  Leo.  17. 

But  the  defendant  cannot  plead  conditions  performed  to  a  bond  for  per* 
formance  of  covenants,  without  oy«r  of  the  deed,  which  contains  the  cove- 
nants.    R.  1  Sid.  50.  97.  425.      1   Vent.   37.     R.   Al.   72.     Vide  ante,  (P 

1 2  V  13.) 

And  he  roust  make  a /7rq/cr<  t/^  ri/r.  of  the  deed,  otherwise  it  will  be  bad 
upon  a  special  demurrer.     R.  1  Sand.  9.     Vide  Ante,  (P  1,  2.) 

And  shew  the  substance  of  the  deed  in  Latin,  under  seal  of  the  plaintiff; 
or,  if  he  has  it  not,  the  court  ex  gratia  will  direct  that  the  other  party  shall 
give  him  a  copy.     Ibid.     1  Sid.  5. 

If  to  debt  on  bond,  conditioned  for  performance  of  covenant  in  an  indenture,  the 
defendant  plead  performance  generally,  without  setting  out  the  indenture  ;  the  plain- 
tiff may  either  demur  instanlur,  or  set  out  the  indenture,  and  thereupon,  if  it  appear 
that  some  covenants  are  in  the  negative  or  disjunctive,  demur  ;  if  they  are  all  af- 
firmative, the  informality  of  the  plea  is  cured  b^  ihua  shewing  the  inde|iture.  4 
East,  344. 
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The  rule  is,  without  an  exception,  that  in  debt  on  bowl  for  the  performance  of  a 
collateral  contract,  general  performance  is  no  plea  without  setting  forth  the  whole  of 
the  contract,  or  at  least,  without  averring  that  it  contains  no  negative  or  disjunctive 
stipulations,  even  if  that  would  be  sufficient.  To  state  that  the  agreement  was  for 
building  a  house  conformably  to  particulars  annexed  to  the  agreement,  *'  amongst 
which  particulars,"  were  such  and  such,  &c.  is  an  admission  that  tliere  were  other 
particulars  besides  those  detailed.     4  East,  340. 

If  a  bond  is  given  to  A.  as  a  collateral  security  for  performance  of  a  covenant  to 
pay  certain  interest  to  B.  the  covenant  cannot  be  pleaded  in  bar  to  an  action  on  the 
bond,  without  averring  performance.     5  T.  R.  250. 

•^  A  plea  of  omnia  performavU  is  not  a  sufficient  answer  to  a  declaration  on  a 
bond  conditioned,  that  the  debtor,  a  third  person,  should  pay  such  sum  as  the  credit* 
or  should  recover  against  him,  on  review.     Freeland  v.  Ruggles,  7  Mass.  Rep.  51  !• 

So,  a  plea  which  admits  the  plaintiff's  right  to  recover  a  part  of  the  penalty  of  a 
bond,  is  bad.     Fitzgerald  r.  Hart,  4  Mass.  Rep.  429. 

So,  a  plea,  in  debt  on  replevin  bond,  that,  there  has  been  no  final  judgment  for 
the 'return  of  the  goods,  without  alleging,  that  he  prosecuted  his  replevin  te  final 
judgment.     Lindsay  v.  Blood,  2  Mass.  Rep.  518.  ^ 

If  the  condition  of  the  bond  be  to  do  several  things,  the  defendant  cannot 
plead  performance  generally,  though  nil  are  in  the  affirmative,  but  shall  an« 
swer  specially  to  every  particular.  R.  1  Lev.  d03.  D.  I  Sid.  215.  pi.  18* 
Keilw.  95,  b.  pi.  3. 

Nor,  if  the  things  to  be  done  are  particular,  and  in  the  affirmative  ;  but 
he  must  shew  how  and  at  what  time.     Vide  ante,  (E.  25,  26.) 

So,  if  the  condition  consists  of  several  parts,  he  must  answer  to  all  the 
particulars.     R.  Mo.  591.     R.  2  Mod.  305. 

So,  to  debt  on  bond  for  a  receiver  of  rents  to  account,  and  behave  himself  as  a 
steward  ought  to  do,  if  defendant  pleads  he  received  but  one  penny,  w  hich  be  paid 
to  obligee,  it  is  bad  ;  for  he  should  also  have  pleaded^  that  he  bad  behaved  as  a 
steward  ought     B.  R.  H.  322. 

Yet,  where  the  condition  consists  of  multifarious  particulars,  performance 
generally  has  been  allowed..     Lut.  593. 

[*]To  debt  on  bond,  conditioned  that  one  B.  R.  should  account  for  and  pay  over 
to  the  plaintiffs,  as  treasurers  of  a  charity,  such  voluntaiy  contributions  as  he  should 
collect  for  the  use  of  the  charity,  the  defendant  pleaded  general  performance  ;  the 
plamtiffi  replied,  that  B.  R.  had  received  divers  sums  amounting  to  a  large  sura, 
VIZ.  100/.  from  divers  persons  for  divers  voluntary  contributions  for  the  use  of  the 
said  chanty,  which  he  had  not  accoui.ted  for  or  paid  over,  &c.  It  was  holden,  oa 
special  demurrer,  Uiat  the  replication  was  sufficiently  certain.     8  T.  R.  459. 

To  debt  on  bond  conditioned  for  J.  S.  rendering  account  to  the  plaintiff  of  all 
w^!J!r  T  1!  ^^^^^l*.^"'^'  "l^?»^?  ««  ^^^'^r  agent,  defendant  pleads  peiformance  in  the 
r™,^nl  f  "^onnn/'T  \  ^^''•''^'^  '''^'^''''''  **^^^  '^'  ».  received  diveirs  sums  of  money 
^^h^fh^n*  T'  ^^'^»g!»?«»<J  relating  to  the  plaintiffs'  businesH  as  their  agent, 
tTp Jnf^  T  .rendered  to  the  plaintiffs   an  account  of  the  said   2000/.  or  an/pari 

^fZtni  ^Vt,'*P''^«^<>n»>^i»g  specially  demurred  to  ibr  generalitv,  was  holden 
sufficient.     1  Bos.  &  PuU.  640.     Doiigl.  215. 

r,Wi  hn?l'^^^'''I'^*"\''^""''^  »''^^"^  ^"^'^  ^^"^'''^  obligalionis  nunnuam  fracia 
/Ml/,  but  must  shew  how  it  was  performed.     R.  2  Vent.  156 

Jc^itr  "'n^'l'^''^^^^  *»>e  condition;  for  he  is 

estopped.     R.  Cio.  hi,  7o(;.     Vide  anie,  (2  V  6.) 
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The  cgJy  pleaa  to  bond  to  indemnify,  are  non  daimmficai,^  or  by  piaintiff'g  own 
fault,    a  Wfls.  126. 

If  defendant  in  debt  by  church  wardens,  on  a  bond  to  indemnify  parish  from  a 
bastard,  pleads  non  damnificatUB ;  replication  he  did  not  provide,  parish  paid  5/., 
rejoinder  he  did  and  proyide ;  and  verdict  for  plaintiff ;  judgment  shall  not  be  ar- 
rested, because  it  does  not  appear  on  the  record  that  the  child  was  bom  in  the 
parish  ;  for  the  court  will  intend  it  was  proved  at  the  trial.     2  Wils.  5. 

To  debt  on  bond  to  save  harmless  from  expenses  by  reason  of  naming  one  to  a 
curacy,  or  firom  suits  by  reason  thereof,  if  the  defendant  plead  non  damUfieatM ; 
the  plaintiff  may  reply  and  assign  for  breach,  that  he  was  obliged  to  pay  such  a  sum 
by  reason  of  such  nomination,  without  saying  how  he  was  obliged.     2  Wils.  11. 

So,  if  the  condition  be  to  deliver  a  deed,  &c.  it  is  sufficient  to  say  that  he 
has  delivered  it.     R.  Sal.  498. 

So,  regularly,  performance  of  the  condition  ought  to  be  pleaded  in  the 
words  of  the  condition.    .  Sal.  520. 

But  excuse  of  performance  need  not  pursue  the  words  of  (he  condition: 
as,  if  upon  a  bail-bond  he  plead  judgment  undetermined,  it  is  sufficient, 
without  saying  that  the  plaintiff  did  not .  discontinue,  nor  was  nonsuited. 
Ibid. 

If  the  condition  be  to  leave  his- wife  50/.,  it  is  not  sufficient  to  say  that  he 
made  his  wife  executrix,  and  gave  her  to  the  value  of  100/.,  without  saying 
that  she  administered,  and  accepted  it.     R.  3  Lev.  218. 

So,  if  the  condition  be  to  exhibit  an  inventory  into  the  spiritual  court  be- 
fore 1  M.,  it  is  not  sufficient  to  say  there  was  no  courl,  [*]without  saying 
that  he  was  ready  at  the  day  ;  for  he  ought  to  shew  every  thing  possible  ojj 
his  part.     R.  1  Sal.  172. 

So,  if  the  condition  be  to  levy  a  fihe,  it  is  no  plea  that  no  writ  of  covenant 
was  sued,  without  saying  that  he  was  ready  at  the  day.     Ibid. 

Or,  to  pay  money  to  A.,  it  is  no  plea  that  A.  did  not  come,  without  saying 
that  he  was  ready  there.    R.  1  Sal.  172. 

If  the  condition  be  to  repair,  it  is  no  pica  that  he  repaired  till  such  a  day, 
and  then  pulled  down  and  rebuilt.     R.  Sav.  96,  97. 

If  it  be,  that  his  wife  may  make  a  devise  of  100/.  to  be  paid  within  a  year 
af^er  h^r  death,  it  is  no  plea  to  say  that  his  wife  devised  100/.,  if  he  does  not 
eay  also  that  he  paid  it.     R.  Cro.  Car.  697. 

'  If  A.  gives  bond,  conditioned  to  pay  B.  so  much  money  as  C.  is  awarded  to  pay 
him^  and  C.  is-awarded  to  give  B.  a  promissory  note,  it  is  within  the  condition  of  the 
bond.     Andr.  28. 

Wherever  defendant  pleads  performance,  plaintiff  must  assign  an  absolute  breach  ; 
but  this  is  not  necessary,  if  he  pleads  a  collateml  matter  ;  as,  a  release.     3  B.  M. 
944. 

To  debt  on  bond  conditioned  for  the  payment  of  money,  the  defendant  cannot 
plead  that  it  was  given  as  an  indemnity  against  another  bond,  and  that  the  plaintiff  has 
not  been  damnified.     Cowp.  47.     1  Bos.  &  Pull.  638. 

•^  In  debt  on  an  administration  bond,  against  a  surety,  the  defendant  may  plead 
pertormance  of  conditions,  generally,  by  the  administrator.  Dawes  v.  Gooch,  8  Mass, 
Rep.  488. 

So,  in  debt  on  bond  for  the  performance  of  an  award,  an  allegation  of  payment  of 
the  sums  awarded,  to  the.partner  of  the  plaintiff,  not  a  party  to  the  bond,  but  whose 
joint  concerns  with  the  plaintiff,  were  referred  to  the  arbitrator,  is  good.  Peters  v. 
Pierce,  8  Mass.  Rep.  398.  )> 

(2  W  34.)  Upon  a  statute  or  recognisance. — Release. 

To  debt  upon  a  statute  or  recognisance,  the  defendant  may  plead  a  release. 
Vide  ante,  (2  W  30.) 

£*396J 


398  PLEADER. 

A  release  i>7  One  oonusee.     3  Roh  411*  1.  5* 

But  a  release  of  part  due  upon  a  statute  or  recognizanee  doet  not  discharge 
the  residue,     R.  2  Rol.  41 3, 1.  5.     Vide  ante,  (2  W  80.) 

(2W35.)  Defeasance. 

So,  the  defendant  may  plead  a  defeasance  for  payment  of  a  less  sum  which 
he  has  paid.     1  Bro.  Ent.  174.     Vide  post,  (2  VV  37.)— Ante,  (2  V  12.) 

A  bond  conditioned  for  payment  of  money  on  26th  of  December  ;  a  subsequent 
deed  between  the  same  parties,  by  whieh  the  obligee  covenanted  that  if  the  obligor 
should  pay  on  the  25th  December  5«.  in  the  pound,  &c.  such  payment  should  be 
accepted  in  full  discharge  and  satisfaction  of  all  sums  due,  &c.  ana  might  be  plead- 
ed and  given  in  evidence,  &c, ;  the  obligor  (to  an  action  on,  the  bond)  pleaded  a 
tender  and  refusal  of  the  5«.  in  the  pound  on  the  25tii  of  December,  and  holden 
good.     Waies,  107.     (Com.  568.)  S.  C. 

A  defeasance  that  he  shall  not  be  sued  till  such  a  day,  and  if  he  be,  that 
he  may  plead  it  in  discharge.  Hard.  113.  But  it  was  resolved  cent, 
where  it  was  not  an  absolute  dischai^e  ;  for  it  shall  be  but  a  covenant.  Sho. 
46.     Carth.  64. 

A  letter  of  licence,  by  which  it  is   agreed  that,  if  he  sues  within  su^h  a 
time,  the  debt  shall  be  forfeited.     R.  Carth.  64. 

So,  to  debt  for  rent  he  may  plead  a  covenant  to  deduct  so  much  fox  char- 
ges, &c.     R.  1  Lev.  152. 

But  a  defeasance,  which  is  not  in  writing  under  seal,  is  not  sufficient.  R. 
Mo.  573. 

But  to  debt  upon  a  statute  or  recognizance,  it  is  no  plea  that  he  had  judg* 
ment  before  in  a  scire  facias  upon  the  same  recognizance.     R.  Cro.  El.  608. 

[*](2  W  36.)  Upon  judgment. — ^Execution  done. 

To  debt  upon  a  judgment,  the  defendant  may  plead  that  the  plaintijQThad 
sued  out  execution  by  elegit^  upon  which  an  extent  was  made.  Dy.  299. 
b.     Vide  ante,  (2  VV  13.) 

And  it  will  be  good  without  shewing  the  return  of  the  extent.     Dy.  299  b. 

The  defendant  need  not  shew  a  return  of  the  .Avrit  upon  any  plea  of  execution  dona. 
Lid.  R.  634. 

.  Or,  that  the  plaintiff  had  execution  by  fieri  facias,  Adm.  Cro.  Car.  32B. 
R.  Sav.  123. 

Or,  merely  ^<  that  the  defendant's  goods  were  seised  in  execution  upon  the  judg- 
ment."    Ld.  R.  1072. 

But  it  is  no  plea  that  the  plamtiffsued  out  a  ca.  sa.  and  took  the  defend- 
ant and  kept  him  in  execution  till  he  satisfied  the  debt.     R.  Lut.  641 .  3. 

Or,  that  be  sued  several  elegits,  upon  one  of  which  part  of  the  debt  was 
levied.     R.  I  Lev.  92. 

That  error  is  depending  upon  the  judgment  in  the  Exchequer.  R.  Skin. 
388.  590. 

(2W37.)  Defeasance. 

So,  to  debt  upon  a  judgment  the  defendant  may  plead  a  defeasance. 
2  Mod.  Int.  231.     Vide  ante,  (2  W  35.) 

So,  now  by  the  st.  4  &  5  An.  16.  if  debt  be  brought  upon  any  judgment, 
if  the  defendant  has  paid  the  money  due  on  such  judgment,  it  may  be  plead- 
ed in  bar  of  such  action. 

But  a  bond  given  for  a  sum,  which  was  in  satisfaction  of  the  judgment,  is 
no  plea-;  for  being  only  to  give  another  action- for  the  debt,  it  would  not   be 
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sr  bar  to  the  hondy  a  fortiori,  nor  to  the  judgment.  R»  2  Cro.  579.  Vide  Con« 
dition,  (L  2,  3.) 

So,  lo  a  scire  facias  upon  a  judgment,  he  cannot  plead  a  judgment  in  debt 
upon  the  same  judgment.     R.  Cro.  El.  817. 

(2  W  38.)  JV«/  tiel  record. — When  this  plea  is  necessary. 

So,  to  debt  upon  a  judgment,  (he  defendant  majr  plead  nul  tiel  record* 
Vide  ante,  (2  W  1 3.)— Vide  Record,  (B.) 

So,  if  there  is  a  material  variance  between  the  judgment  and  the  declara* 
tion  :  as,  if  it  varies  in  day  or  continuance.  Lut.  94d.  What  variance  is 
material,  vide  Record,  (C.) 

So,  if  it  varies  in  the  attorney's  name.     Dub.  2  Mod.  246. 

Yariaace  from  scurphey  in  judgment,  to  curphey  in  recognizance,  fatal.  Barnes, 
475. 

On  debt  on  recognizance  of  bail,  if  the  record  is  conditional,  and  the  declaration 
not,  plaintiff  cannot  have  judgment.     Barnes,  60. 

■ 

(2  W39.)  When  error  may  be  pleaded  ;  when  not. 

« 

So,  if  error  be  pending  on  the  judgment  in  C.  B.  where  the  record  itself 
ift  removed,«it  may  be  pleaded  in  abatement.  R.  2  Vent.  261.  Dub.  4  Mod. 
247.     Vide  Dett,  (A  2.) 

[*]And  he  must  plead  in  abatement ;  for  if  the  defendant  demurs,  the 
plaintifiTshall  have  judgment.     2  Vent.  261. 

But  to  debt  upon  a  judgment,  the  defendant  shall  not  plead  in  abatement, 
error  depending  thereon.     Semb.  Lut.  602. 

If  error  be  in  the  Exchequer  or  parliament  upon  a  judgment  in  B.  R,  for 
only  the  transcript  of  the  record  is  removed.  R.  1  Sid.  236.  R.  4  Mod.  247« 
R.  Sho.  98.     R.  Ray.   100.     R.  Sho.  146.     Carth.    1.    136.     Vide  Dett, 

(A  2.) 

Nor,  can  he  plead  in  bar  error  in  the  original  judgment.     1  Rol.  604.  1. 

20. 

(2  W  40.)  But  matter   entitling  to  an  audita  querela  cannot  be 

pleaded. 

Nor,  matter  which  entitles  him  to  an  audita  querela  ;  for  he  shall  be  put  tb 
his  writ  of  error,  or  audita  querela.     1  Rol.  604.  1.  25. 

(2  W  41.)  Nor  arbitrament. 

Nor,  an  orbitrament.  1  Rol.  604. 1  25.  {  But  vide  Wheeler  r.  Van  Hou- 
ten,  12  Johns.  Rep.  311.  cont.  ut  semb.    \ 

(2  W  42.)  Demurrer. 

Nor,  can  he  demur  to  the  declaration,  if  it  shews  error  depending  upofr 
the  judgment.     R  2  Vent.  26 1 . 

(2  W  43.)  Upon  contract.--JVi/  debet. 

To  debt  upon  a  contract  the  defendant  shall  plead  nil  debet.  Vide  ante, 
(2W17.) 

So,  to  debt  upon  a  judgment  in  a  county,  hundred,  &c.  not  of  record. 
Sho.  71. 

To  debt  upon  a  grant  of  a  rent-charge  ;  for  be  has  remedy  also  by  distress. 
Hard.  333. 

[f398] 


400  PLEADER. 

(2  W  44.)  Ml  detinet. 

So,  if  debt  be  in  the  detinet  only,  he  may  plead   nil  detineh     Al.  76. 
And  if  he  pleads  nil  debel^  it  shall  be  aided  after  verdict.     Ibid. 
The  defendant  may  plead  one  plea  to  part,  and  another  plea  to  (be  residue 
ef  the  debt.     1  Sal.  1 8^0. 

(2  W  45.)  Wager  of  law. 

So,  to  debt  upon  a  simple  contract  the  defendant  may  wage  his  law. '  "2 

Inst.  45. 

So,  the  defendant  may  wag^  his  law  in  debt  upon  a  by-law.  3  Lev. 
106. 

And  in  debt  upon  an  arbitrament.  Co.  Lit.  S95.  a.  R.  Cro.  £!• 
€00. 

In  debt  upon  a  simple  contract,  though  assigned  to  commissioners  of  bank- 
rupt.    2  Lev.  106. 

In  debt  for  a  penalty.  Or  amerciament  in  a  court  baron,  hundred,  f*}or 
other  court  not  of  record.  Co.  Lit.  295.  a.  Mo.  276.  2  RoL  106,  L  10. 
Bend.  pi.  200.     R.  I  Leo.  203.     2  Lev.  106. 

So,  in  debt  upon  a  recovery  in  a  court  not  of  record.  R.  2  Vent.  171. 
Cont.  2  Mod.  1 40. 

In  debt  upon  an  account  made  before  one  auditor  only.     Co.  Lit.  295.  a. 

In  debt  upon  a  contract  for  sale  of  land.     R.  Cro.  El.  750. 

In  debt  upon  contract  where  a  bond  was  given  for  the  money.     Dal.  53. 

But  in  debt  upon  a  deed  or  specialty  the  defendant  cannot  wage  his  law.' 
Co.  Lit.  295.  a. 

Nor,  in  debt  upon  a  statute.     Ibid. 

Or,  upon  an  arbitrament.     Lut.  213. 

So,  the  defendant  shall  not  wage  his  law  in  debt  for  scavage  or  other  duty, 
by  the  custom  of  London,  whicb  is  confirmed  by  parliament.  R.  3  Lev. 
106. 

In  debt  upon  a  judgment  in  an  inferior  court.     R.  2  Mod.  140. 

In  debt  upon  an  account  as  bailiff.     R.  Cro.  El.  579. 

Nor,  in  debt  for  rent  upon  a  lease  for  years.     Co.  Lit.  295.  a« 

Nor,  in  debt  upon  an  account  before  auditors  for  balance  or  surplusage  of 
the  account.     Ibid.  • 

Or,  for  a  fine  or  amerciament  in  a  leet  or  other  court  of  record*     Ibid. 

Nor,  in  debt  for  his  diet.     Per  Gaudy,  Cro.  El.  818. 

Nor,  in  debt  to  the  king,  though  due  to  the  king's  debtor.     Godb.  291. 

So,  a  man  infamous  cannot  wage  his  law;  as,  if  he  be  convict  in  attaint, 
or  upon  an  indictment  of  conspiracy,  perjury,  &c.     Co.  Lit.  295. 

Nor,  a  man  outlawed.     Co.  Lit.  295.  a. 

Or,  within  age.     Ibid. 

Nor,  an  executor  or  administrator;  for  he  shall  not  wage  his  law  for  an- 
other's debt.     Ibid. 

Yet,  in  debt  against  husband  and  wife,  dum  sola,  both  may  wage  law.  R. 
Cro.  El.  161.  ^      ^ 

So,  if  an  alien  be  plaintiff,  the  defendant  shall  not  be  allowed  to  wage  his 
law.     Co.  Lit.  295.  a. 

Ibi^'^''^*^^  8"'**>eby  the  king,  or  for  bis  benefit ;  as,  in  9U0  minws,  &.c. 

Or,  by  a  gaoler  against  a  prisoner  for  his  victuals.     Ibid.     9  Co.  87.  b. 
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Or,  by  fin  attorney  against  any  one  for  his  fees.     Co.  Lit.  295  a. 

Or,  by  a  sery  ant,  retained  according  to  the  statute  for  his  salary*     Ibid« 

So,  wa^er  of  law  shall  never  be  allowed  whe^e  the  declaration  supposes 
a  contennpt,  trespass,  deceit,  or  wrong.     Ibid. 

Ab,  in  an  action  upon  the  case  or  trespass.     Ibid.  2  Inst.  45« 

So,  it  shall  not  be  allowed  upon  a  quo  minus.     Godb.  291  • 

So,  in  debt  upon  a  joint  contract,  if  one  pleads  nil  debet^  the  othef  shall 
not  wage  his  law.     R.  Cro.  El.  646. 

^*']If  the  defendant  come  to  wage  his  law,  the  court  eiamines  every  point 
of  rbe  declaration.     3  Leo.  2 1 3. 

And  if  it  appears  that  the  defendant  is  indebted,  though  it  Was  agreed  to 
be  allowed  out  of  a  debt  due  to  him  from  the  plaintiff,  he  cannot  safely  wage 
his  law.     Ibid. 

And  he  must  have  compui^ators,  which  are  usually  eleten,  and  swear  ds 
credtditate.     2  Vent.  171.     2  Inst.   45. 

But  they  may  be  a  less  number  than  eleven*     2  Vent.  171. 

And  with  the  plaintiff 's  consent,  the  oath  of  the  compui^ators  may  be 
omitted.     1  Vent.  4« 

And  when  the  defendant  has  his  hand  upon  the  book,  the  plaintiff  may 
be  Donsnited.    2  Vent.  1 7 1 « 

(2  W  46.)  An  obligation  for  the  same  debt. 

So,  to  debt  upon  a  contract,  the  defendant  may  plead  a  bond  given  for 
the  same  debt ;  for  this  determines  the  contract*  2  Cro.  S3.  Cro. 
Car.  41 5.     Vide  ante,  (2  G  1 2.) 

So,  to  debt  upon  a  bond  against  the  heir,  he  may  plead  a  bond  by  the 
executor  or  administrator  in  satisfaction  of  the  same  bond.  Vide  ante, 
(2  E  3.) 

To  debt  by  bill,  by  the  st.  4  &  5  An,  16.,  he  may  plead  payment  gener- 
ally. 

But  he  cannot  plead  another  bond  given  in  satisfaction  to  debt  upon  bond. 
R.  3  Lev.  55.  2  Mod.  225.  R.  Lit.  58*  R.  1  Brownl.  47«  71.  Vide 
ante,  (2  W  30.) 

Nor,  an  agreement  to  accept  a  bond  of  the  executor  or  administrator,  and 
a  bond  given  accordingly,  to  debt  upon  a  bond  by  the  testator,  &c.  R.  3 
Lf^v.  56.    Cont,  per  three  J*  2  Mod.  1 37. 

Nor,  an  agreement  by  parol  to  give  a  longer  day  of  payment*  R.  Mo«  573. 
Cro.  El.  697. 

Nor,  words  by  the  plaintiff,  which  hindered  the  marriage  the  defendant 
undertook  to  procure,  without  shewing  that  the  defendant  did  his  endeav- 
our.    R.  Cro.  EL  694. 

But  in  debt  upon  a  contract,  defendant  dannot  traverse  the  contract ;  for 
this  amounts  to  nil  debet  ^  and  therefore,  he  cannot  say  that  the  contract 
was  for  a  less  sum,  or  another  thing,  &c.     R.  t>al.  49. 

(2  W  47.)  Upon  a  demi8e.--nJVT/  debet 

To  debt  for  rent  upon  a  demise  the  defendant  may  plead  nil  debit.  Win. 
Ent.  225. 

Or,  levy  by  distressi    Dy.  20.  b.     1  fid^l.  3.  b.     Vide  ante,  (2  V.  14.) 

And  upon  levy  by  distress  et  sic  nit  debet^  if  the  issue  is  upon  the  nil  debet^ 
SL  release,  payment,  Sic.  which  proves  nothing  du«l,  will  be  allowed  in  evt 
dence.     Per  Holt,  1  Sal.  284. 
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{2  W  48.)  J^l  hahet  in  ienementis^  or  nan  demisit. 

If  the  demise  be  by  deed-poll,  or  by  parol,  the  defendaot  may  plead  nil 
habet  in  tenementis.     Co,  Lit.  47.  b.     2  Vent.  251.     Tho.  Ent.  153. 

[*]0r,  may  plead  non  demisit^  and  give  the  other  matter  in  evidence.  Co. 
Lit.  47.  b. 

Or,  if  the  plaintiff  demised  by  parol,  he  may  give  in  evidence  upon  nit  de- 
bet,  quod  nil  habuitj  &c.  4  Mod.  254.  Per  Holt,  13  W.  3.  (Vide  1  Ld. 
Ray.  746.) 

Or,  if  the  demise  is  by  writing,  if  the  plaintiff  was  not  in  possession.  Per 
Holt,  13  W.  3.     (Vide  1  Ld.  Ray.  746.) 

But  he  cannot  plead  nil  habet  in  tenementis j  or  turn  demisity  if  the  demise 
is  by  indenture.  Co.  Lit.  47.  b.  R.  3  Lev.  146.  [Com.  391.  6  T» 
R.  62.] 

In  an  action  brought  on  the  indenture  by  the  assignees  of  the  lessor,  (a  bankrupt,) 
the  defendant  cannot  plead  this  plea.  7  T.  R.  537. 

Nor,  traverse  the  demise.     R.  2  Cro.  73. 

Nor,  can  he  plead  nil  debet  to  part,  and  nU  debet  in  tenementis  to  other 
part ;  for  this  will  be  double.     R.  4  Mod.  254. 

JVt7  habuii  in  tensmentia^  is  a  bad  plea  to  asewnpsiiy  for  the  use  and  occupatievi  ip 
lands  ;  and  in  debt  for  rent  on  deed-poll,  it  must  be,  plaintiff  had  nothing  at  the  time 
of  action  or  at  any  other  time.     1  Wils.  314. 

If  the  defendant  pleads  nil  habet  to  debt  for  rent  upona  lease  by  indenture, 
the  plaintiff  may  demur ;  for  the  estoppel  appears  upon  the  record.'  R.  l 
Sal.  277.     R.  3  Lev.  146. 

Otherwise,  if  the  estoppel  does  not  appear ;  for  be  ought  by  replication  to 
shew  the  estoppel,  and  rely  thereon.     R.  1  Sal.  377. 

If  two  demises  are  alleged,  tempore  demissionum  wradict.  nil  habuit  is  bad; 
for  he  ought  to  plead  distinctly  to  each  demise.  K.  2  Venf.  253.  271.  4 
Mod.  76.     Skin.  307. 

So,  in  covenant  for  payment  of  rent-arrear,  the  defendant  cannot  plead 
nil  habet  in  tenementis,     2  Vent.  69. 

To  aja  action  by  a  lessor  for  a  breach  of  covenant,  the  lessee  cannot  plead  in  bar 
that  tlie  lessor  had  only  an  equitable  estate  in  the  premises,  for  that  is  tantamount 
to  a  plea  of  m7  habuit  in  tenementis.     8  T.  R.  487. 

But,  semble,  the  lessee  is  not  estopped  from  shewing  that  the  lessor  was  only 
seised  in  right  of  his  wife  for  her  life,  and  that  she  died  before  the  covenant  broken, 
because  an  interest  passed  by  the  lease.     Ibid. 

But  to  debt  for  rent,  riens  in  arriere  is  a  good  plea.     Cowp.  SS8, 

So,  in  bankruptcy  of  the  defendant.     Semb.  1  T.  R.  91. 

The  plaintiff  replied  that  A.  seised  in  fee  by  fine  conveyed  to  him.  Tho* 
Ent.  153. 

The  plaintiff  by  his  replication  to  nil  habet^  Jzc.  ought  to  shew  what  es- 
tate he  has  ;  for  it  is  not  sufficient  to  say  generally  that  he  has  a  good  title 
or  estate.  R.  3  Lev.  193.  -R.  2  Cro.  312.  Yel.  227.  2  Bui.  41.  Adm. 
per  C.  B.  M.  6  Geo. 

So,  in  covenant  for  non-payment  of  rent,  if  the  defendant  pleads  nil  habet, 
&c.     R.  3  Lev.  1 93. 

But  it  shall  be  aided  aAer  verdict.  R.  2  Cro.  312.  1  Mod.  292.  R.  YeL 
227. 

And  since  it  has  been  resolved  and  affirmed  in  error,  that  a  general  repli- 
cation that  A.  having  title  leased  to  the  plaintiff,  without  shewing  what  title 
A.  had,  is  sufficient.  2  Vent.  252.  271.  4  Mod.  78.  R.  in  C.  B.  H. 
6  Geo. 
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a  forlherM«VttneBt  before  the  time  for  which  the  rent  is  [*]4emaQded,  and  plaio- 
tifif  lep&es  Hon  fUfiignfmU  he  cannot  give  fraud  in  evidence.     Str.  1221. 

There  is  no  fiaud  in  the  assignee  of  a  term  assigning  over  his  interest  to  whom 
be  pleases,  with  a  view  to  get  rid  of  a  lease,  although  such  person  neither  take  pos- 
session of  the  premises  nor  receive  the  lease.     1  Bos.  &  Pul.  Rep.  21. 

Qusere.  Can  the  replication  perfraudem  to  a  plea  of  assignment  be  good  in  any 
case  where  the  partj  assignmg  derives  no  benefit  from  the  premises  ?    Ibid. 

(2  W  49.)  Tender. 

So,  the  defendant  may  plead  a  tender  of  the  rent  at  the  day,  and  always 
ready.     2  Mod.  Int.  236.     Lut.  367.     Vide  ante,  (2  W  28.) 

But  if  he  does  not  plead  a  tender  upon  the  land  at  the  last  hour  before 
sun-set,  &c.  it  is  bad.     R.  3  Cro.  423. 

Yet,  a  tender  afterwards  to  the  person,  and  refusal  supplies  the  want  of 
tender  at  the  last  hour,  &c.     R.  Lut.  593. 

So,  he  need  not  say  precisely  how  long  before  the  sitting,  if  he  was  there 
-before,  and  staid  after.     R.  2  Cro.  499. 

So,  if  he  says  that  he  was  ready  to  pav  from  sun-rise  to  sun-set,  it  is  suffi- 
cient, without  saying  quod  obtulU.     R.  nay.  419. 

(2  W  50.)  Entry  and  expulsion. 

So,  the  defendant  may  plead  an  entry  by  the  lessor  and  expulsion  of  the 
defendant.     1  Sand.  203.     2  Mod.  Int.  235. 

So,  eviction  by  a  stranger.     2  Vent.  68. 

Soj  an  extent  or  taking  in  execution  upon  an  elegit  against  the  lessor  before 
the  rent  became  due.     R.  Cro.  El.  368. 

So,  to  debt  upon  a  lease  at  will  quod  non  occupaviU  Per  Fitzh.  Dy.  14.  a. 

But  expulsion  or  eviction  will  be  a  plea  only  as  to  rent  incurred  after- 
wards.    2  Vent.  68. 

And  therefore,  where  the  plaintiff  alleges  enjoyment,  if  the  defendant 
pleads  eviction  he  must  traverse  the  enjoyment.     Ibid. 

So,  it  is  no  plea  in  debt  for  rent  upon  a  lease  for  years,  quod  non  habuit 
aul  occtpaviu     R.  Dy.  14.  a. 

In  debt  for  rent,-  that  A.  a  stranger,  before  rent  due,  entered  and  turned  defei^d- 
ant  out  of  possession,  and  stills  keeps  him  out ;  and  that  A.  at  the  time  of  his  entry, 
was  and  now  is  seised  in  fee,  is  not  a  good  plea ;  he  must  shew  a  higher  title.  Fort 
860. 

That  A.  at  the  time  of  the  lease  was  and  is  seised  in  fee,  is  bad  ;  for  it  must  be 
pleaded  as  prior.     Fort.  360. 

That  A.  having  a  prior  and  better  tide,  evicted  defendant,  is  not  sufficient ;  de- 
fendant must  shew  what  evictor's  title  was.     B.  R.  H.  171. 

Defendant  must  shew  that  evictor  had  a  title  to  enter.     Ibid. 

Must  shew  by  what  process  he  was  evicted.     Ibid.     • 

(2  W  51.)  Pleas  to  debt  on  escape. 

To  debt  for  an  escape,  defendant  pleaded  a  negligent  escape  and  voluntary  return, 
since  which  the  prisoner  had  been  safely  kept ;  plaintiff  in  his  replication  admitted 
the  negligent  esci^  and  voluntary  return,  but  alleged  that  the  prisoner  had  not  been 
safely  kept  since  that  time  ;  having  again  escaped,  [*] which  was  a  different  escape 
from  that  mentioned  in  the  plea,  and  the  same  for  which  the  action  was  brought ; 
defendant  in  his  rejoinder  traversed  the  allegation  that  the  prisoner  had  not  been 
safely  kept,  and  then  pleaded  to  t|be  latter  part  of  the  replication,  as  to  a  new  as- 
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•inmient  a  nerfigeat  esCBpe,  v^lontary  retum,  and  safo  keeping  amce,  in  the  aame 
mnner  as  in  the  plea :  this  latter  part  of  the  rejoinder  the  court  re&aed  to  stnlBe 
out  on  motion,  bat  held  it  bad  on  special  demurrer.     1  Bos.  and  Putt.  Rep«  418. 
A  plea,  that  if  the  prisoner  escaped  several  times,   (without  specifying  them,)  ho 

returned  as  often,  is  bad.    Ibid. 

(dW52.)  Judgment  in  debt. 

If  the  plaintifi  declares  in  debt  upon  a  contract  for  delirery  of  goods  ;  the 
judgment  shall  pe  conditional,  as  in  detinue,  viz.  so  much  corn,  &c.  or  the 
value.    R.  11  H.  7.  5.  b.    Vide  ante,  (2^  10  ,       ,    ^ 

So,  if  the  declaration  is  for  40  pieces  monet.  forinseom  ad  vaL  40/.  the 
judgment  jhall  not  be  for  the  debt,  but  for  so  many  pieces,  and  there  shall  be 
a  writ  of  inquiry  as  to  the  valoe^     R.  Cro.  EI.  ^36. 

{In  debt  for  a  penalty  given  by  statqte,  the  plaintiff  may  recover  a  leas 
mm  t))aji  the  9um  demanded.     Perrin  v.  Sikes,  1  Pay,  19.  } 

(2  X)  PLEADING  IN  DETINUE. 
(2X1.)  Process. 

Detinue  may  be  sued  in  the  county  by  justicies^  as' well  as  debt.  F.  N.  B. 
138.  B.     Videante,(?  W  1.) 

Or,  may  be  sued  in  C.  B. 

And  upon  the  pretence  of  privilege  in  B.  R.  (in  all  cases  except  indetmue 
for  charters,  which  concern  the  freehold,  which  riiall  be  only  in  C.  B.)4 
Inst.  71.     F.  N.B.I  38.  C, 

But  if  detinue  for  charters  is  brought  in  any  other  court  than  C.  B.  a  «i- 
persedeas  lies.     F.  N.  B.  138.  C. 

When  detinue  lies,  vide  Detinue,  (A.) 

When  detinue  for  charters,  vide  Charters,  (B  I.) 

The  prooesa  \n  detinue  is  summons,  attachment,  and  distress*  F.  N.  B. 
138.  B.  139.  A. 

And  by  the  st.  25  Ed.  3.  17.  in  detinue  for  chattels,  the  same  process  as 
in  account ;  and  therefore  process  goes  to  outlawry. 

But  in  detinue  for  charters,  which  concerns  the  realty,  no  process  runs  to 
putlawry.     44  Ed.  3.  41/.  b.     Co.  Lit.  280.  b.     Dy.  223.  a. 

(2  X  2.)  Declaration. 

The  declaration  in  detinue  shall  be  grounded  upon  bailment,  or  upon  de^ 
venerunt  ad  manus.     Co.  Lit.  286.  b. 

Or,  upon  goods  lost  and  found.     Willes,  11 S. 

Upon  a  special  bailment,  it  may  be  necessary  to  state  it  specially.  1  New  Rep» 
145.  146.  148. 

But  it  is  not  in  issue  upon  non  detinet.     R.  1  New  Rep.  140. 

If*Ui€i  statement  is,  that  they  came  by  finding,  proof  that  they  came  by  delivered, 
will  be  of  ho  consequence  on  nan  d^linet     R.  1  New  Rep.  141. 

And  query  if  the  finding  is  traversable. 

Froofthat  they  came  to  the  defendant  by  wrong,  lyquld  support  an  allegation  of 
their  coming  by  finding.     R.  1  New  Rep.  140. 

[*]The  ^ciaration  averred  that  they  came  by  finding  non  dtUnet ;  it  appeared  plain- 
tiff delivered  the  defendant  the  goods  to  work  upon,  and  he  refused  to  deliver  them 
back,  and  defied  plaintiffbecause  he  was  under  age  :  the  court  held  that  if  the  find- 
ing welr^  material,  it  was  proved,  because  as  defendant  was  under  age,  he  had  not 
contracted  as  to  the  goods,  and  had  therefore  obtained  them  by  wrong  ;  and  they  al- 
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New  Bep.  140.  P.  C. 

Aad  t&tt  dedanttim  should  state  a  request  on  the  defendant  by  the  plaintifirto  de- 
liver, &o.    Ibid. 

The  declaration  must  describe  the  goods  demanded  so  certainly  that  they 
may  be  known  to  be  delivered  to  him  in  specie.    Co.  Lit.  286.  b. 

And  therefore,  detinue  for  money  at  large  is  not  good ;  for  it  cannot  be 
known.    Ibid.     R.  Cro.  £1.  457.     1  Rol.  606. 1.  20. 

Itor,  for  com  out  of  a  sack  or  bag.     Co.  Lit.  286.  b. 

SO|  he  must  shew  the  value  of  each  particular  by  itself,  and  not  of  alto- 
gether.    2  Rol.  96.    Vide  infra. 

In  detinue,  the  several  things  sued  for  need  not  be  separately  valued  in  the  decla- 
ration    2  Blk.  858. 

In  detinue  for  tto  title  deeds  to  real  property,  the  plaintiff  must  disclose  his  title. 
1  K.  R.  140. 

But  it  lies  for  money  in  a  bag  not  sealed.     1  Rol.  606. 1.  ]2.  14. 

Or,  for  money  not  in  a  bag,  if  it  is  taken  in  sight  of  another.     Ibid.  L  16. 

Or,  for  a  particular  piece  of  gold,  or  for  so  many  ounces.  Ibid.  U  25. 
Yel.  81. 

Or,  for  twenty  quarters  of  barley  or  wheat.     Bro.  Detinue,  51. 

The  declaration  may  mention  the  value  of  every  particular,  or  of  all  in 
gross.     Bro.  Detin.  4.  48.     Rv  1.  3.  3.     Vide  supra. 

(2  X  3.)  Pleas  in  detinue. -r./Vi/  detmeU 

To  an  action  of  detinue  the  defendant  may  plead  nii  delinel. 

(2X4.)  Wager  of  W. 

So,  in  detinue  generally,  he  may  wage  his  law.  Co.  Lit.  295.  a.  Vide  an- 
te, (2  W  45.) 

Though  it  be  upon  bailment  by  another  hand,  for  by  whom  baited  is  not 
traversable.     Co.  Lit,  295.  a. 

So,  where  he  has  a  right  to  the  deed,  though  he  has  it  in  his  custody.  R. 
Dal.  106. 

So,  in  detinue  of  charters,  or  a  box  of  charters,  without  shewing  any  char- 
ter in  certain.     R.  19  H.  6.  9.  b. 

But,  in  detinue  of  charters,  he  cannot  wage  his  law.  Co.  Lit. 
?95.  a. 

If  he  shews  any  charter  in  certain.     19  H.  6.  9.  b. 

Though  it  be  for  an  indenture  of  demise  for  years.     Co.  Lit.  295.  a. 

(2  X  5.)  Uncore  prist. 

So,  he  may  plead  imcore  prisU     1  Bro.  Ent.  149. 

[*](2X  6.)  Delivery  to  him  to  whose  use,  &c. 

So,  he  may  plead  delivery  to  A.  to  whose  use  they  were  bailed. 
Though  the  delivery  was  after  the  action  brought.     F.  N.  B.  1 38.  M. 

(2  X  7.)  Release. 

So,  a  release  after  bailment  by  the  husband  of  the  plaintiff.     R.  Dal.  30. 

(2  X  8.)  Garnishment ;  when  allowed. 

So,  the  defendant  may  plead  that  the  goods  were  delivered  to  him  by  the 
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} plaintiff,  ftnd  A.  mwM  tnanu  upMi  a  conditioa  wlikh  lie  lustw  Sttt  nM  |MSr- 
brmed,  and  pray  that  A.  be  garnished*     Sav.  29. 

And  it  will  be  good  without  faying  wint  wat  tbeeofiditioo*  1  Rol,  733. 
L  4. 

So,  if  both  bring  several  detinues  for  the  same  goods,  the  defendftnFf  maj 
plead  to  both,  that  they  were  delivered  apon  condition,  ^e*  and  pray  that 
theplaintiffs may  interplead.     1   RoL  734.  1.  10. 

Though  one  declares  upon  bailment,  the  other  upon  trover*    Ibid«  1*  40* 

Whether  the  delivery  were  joint  or  several.     1  RoL  733.  1.  50. 

Though  the  delivery  was  by  a  corporation  and  others,  and  the  defendant 
is  one  ofthe  corporation.     1  Rol.  732. 1.  Id. 

So,  if  A.  bails  goods  of  C.  to  B.  in  detinue  by  C.  against  B.,  be  may 
plead  bailment  by  A.  to  be  re*delivered  to  him,  and  pray  that  be  may  be 
ganiished.     Mod.  Ca.  216. 

If  the  defendant  prays  garnishment,  he  ought  to  profer  the  goods  in  court. 

And  the  good  antiently  remained  in  court  till  the  plea  determined  -,  but 
now  they  remain  with  the  defendant  till  trial.     1  Rol.  736. 1.  5. 

And  the  defendant  cannot  afterwards  deliver  them  to  either  party  without 
the  award  ofthe  court.     1  Rol.  736. 1.  15. 

Nor,  can  he  plead  any  plea  afterwards  ;  for  be  is  out  of  court,  except  for 
the  delivery  of  the  goods,  and  therefore  not  demandable  till  judgment,  when 
he  must  deliver  them.     Ibid.  1.  25. 

But  the  court  may  require  sureties  of  the  defendant  for  the  goods.  Ibid. 
1.  10. 

(2  X  9.)  Process  against  gamisbment. 

After  a  prayer  of  garnishment  a  scire  facias  goes  against  the  garnishee^ 
19H.6.  9.  b. 

And  a  scire  facias  ought  to  be  awarded. 

If  a  scire  facias  goes  against  two  garnishees,  and  one  is  returned,  served, 
and  the  other,  dead,  another  scire  facias  goes  against  the  executors  ofthe 
deceased,  and  idem  dies  shall  be  given  to  him,  who  was  served  and  appear- 
ed.    R.  19  H.  6.  9.  b.  55  b. 

If  the  garnishee  appears,  be  may  imparl. 

If  the  plaintiffs  interplead,  they  ought  to  do  it  in  proper  person. 

Rol.  734.  1.  20. 

[*]The  interpleading  shall  be  upon  the  original  of  the  oldest  date.  1 
Rol.  735.  1.  45. 

Thoueh  the  other  counted  first.     Ibid. 

But  if  both  originals  are  ofthe  same  date,  it  shall  be  upon  that  wfaereofi 
there  is  the  first  count.     Ibid.  1.  53. 

Or,  the  court  may  assign  upon  which  the  interpleader  shall  be.  1  Rol. 
736. 1.  2. 

(2  X  10.)  Pleas  by  him. 

A  garnishee  can  regularly  plead  nothing  except  conditions  performed. 
1  Rol.  732.  1.  35.  • 

Or,  a  release  from  the  plaintiff.     1  Rol.  733.  I.  15. 

But  the  garnishee  cannot  plead  that  he  himself  alone  delivered.  1  Rol. 
732.  1.  50. 

That  the  delivery  was  to  the  defendant  and  a  stranger.    1  Rol.  733. 1.  2. 

SioeS^*^  conditions  that  the  defendant  has  mentioned  ;  for,  if  the 
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defendant  mistakes  the  conditions,  be  will  be  cbarged  by  oatb,  and  there* 
fore  the  garnishee  has  no  mischief.     1  Rol.  732*  1.  50. 

Bat  if  the  defendant  does  not  mention  the  conditions,  the  garnishee  may, 
and  the  plaintiff  may  allege  other  conditions,  and  traverse  those  mentioned 
by  the  garnishee.     1  Rol.  733.  1.  5. 

So,  the  garnishee  cannot  plead  bailment  in  another  county.     Ibid.  L  7. 

Or,  an  agreement  by  the  plaintiff  that  he  should  have  the  goods  upon  a 
condition  which  he  has  performed.     Ibid.  1.  10. 

Or,  performance  of  the  condition  in  the  bond  for  which  detinue  is  brougjht. 
J  Rol.  732. 1.  37. 

So,  in  detinue  of  a  deed  the  garnishee  shall  not  plead  a  bar  to  the  orig- 
inal deed  :  as,  non  est  factum^  within  age,  &c.     1  Rol.  733.  I.  25. 

(2  X  11.)  When  garnishment  not  allowed. 

But  garnishment  shall  not  be  allowed  if  the  defendant  acknowledges  the 
action  of  one  plaintiff,  though  the  plaintiff  in  another  action  prays  it ;  for  it 
shall  be  granted  only  at  the  request  of  the  defendant,  being  for  his  safety. 
]  Rol.  734. 1.  10. 

So,  it  will  be  a  good  counterplea  of  the  garnishment,  if  the  plaintiff  says 
the  delivery  was  by  him  alone.     1  Rol.  732.  1.  30. 

So,  if  there  are  two  detinues^  the  defendant  cannot  pray  an  interpleader, 
if  both  are  not  returnable  the  same  day.     I  Rol.  734.  1.   1 8. 

So,  if  one  demands  charters  upon  bailment,  the  other  upon  title.  Ibid.  1. 
40. 

(2  X  12.)  Judgment  in  detinue. 

The  judgment  against  the  defendant  in  detinue  shall  be  for  recovery  of 
the  thing  detained    vel  valortminde^  and  costs.     Per  Frowick,  Kelw.  64.  b. 

And  if  judgment  be  upon  confession,  non  sum  informatus^  demurrer,  Sic*  a. 
writ  of  inquiry  shall  be  awarded  to  inquire  of  the  value.     Vide  ante,  (Z  1.) 

i'*]And  after  judgment,  if  a  distringas  goes  ad  deliberandum  6ofia,.and  the 
endaot  does  not,  the  plaintiff  shall  have  damages  taxed  by  the  inquest,  so 
that  it  lies  in  the  defendant's  election  to  deliver  the  goods,  ortbe  value.  Per 
Frowick,  Kelw.  64.  b. 

So,  after  judgment  against  the  defendant,  the  plaintiff  may  have  a  distrin' 
gasj  or  a  scire  facias  against  the  defendant  for  the  thing  detained.  1  Rol. 
737.  I.  35. 

If  detinue  be  for  charters,  the  verdict  must  find  some  damages,  which  the 
plaintiff  shall  recover,  if  the  charters  are  lost.     Semb.  Sav.  29. 

If  the  plaintiff  recovers  after  interpleader  by  the  garnishee,  there  shall  be 
judgment  against  the  defendant  for  recovery  of  the  thing  detained.  1  RoL 
736.  1.  46. 

And  there  may  be  a  scire  facias  or  distringas  for  it  against  the  defendant. 
I  Rol.  737. 1.  35. 

So,  the  plaintiff  may  recover  damages  against  the  garnishee  for  delay  af- 
ter the  writ  purchased.     Ibid.  1.  21. 

Though  the  recovery  is  upon  a  demurrer  or  default,  as  well  as  upon  a 
verdict.     Ibid.  L  10.  - 

And  he  may  recover  more  damages  than  are  alleged  in  the  declaration ; 
for  it  was  not  against  him.     Ibid.  I.  25. 
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But  if  the  garnishee  does  not  appear  after  scire  feci  retorned  agaipat  him, 
ihe  plaintifl  shall  not  recover  damages  against  him*     1  Rol.  733.  1.  35. 

So,  if  the  garnishee  appears,  and  the  plaintiff  and  defendant  both  make 
default,  there  shall  he  judgment  for  the  garnishee.     Ibid.  L  30. 

(2  Y)  PLEADING  IN  DOWER,  DOWER  UNDE  NIL  HABET. 

(2  Y  1 .)  The  process. 

Dower  may  be  recovered  by  writ  of  dower  wm/c  nihil  habet,  or  by  right  of 
dower.     F.  N.  B.  1 48.  a. 

Writ  of  right  in  dower,  vide  Reg.  3.  a. 

Dower  undenil  habet.     Reg.  170.  a. 

Writ  of  dower  vnde  nil  habet  lies  only  against  the  tenant  of  the  freehold, 
or  guardian  in  chivalry.     F.  N.  B.  148.  A. 

And  shall  be  sued  in  C.  B.  or  in  the  county  hyjustides.     Ibid. 

Or,  upon  a  special  custom  by  plaint.     Dub.  1  Vent.  267.     Ray.  233. 

But  it  shall  not  be  sued  by  plaint  without  a  special  custom.     Jb/d. 

The  process  in  C.  B.  is  summons,  grand  and  petit  cape.     F.  N.  B.  148. 

By  custom  there  shall  be  a  resummons^     2  Sand.  43. 

And  in  the  hustings  in  London  there  are  three  summonses.  Co.  Ent. 
j  76.  b. 

At  the  return  of  the  summons  the  defendant  may  cast  an  essoign* 
.    By  the  st.  51  H.  3.  of  return  in  dower.  32  H.  8.   21.  and  16  Car.  6.  the 
writ  of  dower  unde  nil  habet  coming  in,  and  being  returnable  on  any  common 
return  day,  there  shall  be  day  given  in  it  till  the  fifth  common   retum-daj 
next  ensuing  inclusive. 

[*]If  the  tenant  casts  an  essoin  at  the  return  of  the  summons,  it  must  be 
entered  upon  the  essoin-day  of  the  same  return. 

And  if  no  essoin  be  then  entered,  upon  the  day  of  exceptions  the  demand- 
ant may  enter  a  ne  recipiatur^     (Vide  Comp.  Att.  72. 196.  Eldit.  1695.) 

There  are  five  essoigns ;  1 .  Je  servitio  regis  ;  2.  in  terra  sancta  ;  3.  tUtra 
mare  ;  4.  de  malo  lecti  ;  5.  de  mala  vetitenot,  which  is  called  the  common 
essoin*     2  Inst.  125. 

By  the  common  law,  he  who  casts  an  essoin  must  swear  the  cause  to  be 
true.     2  Inst.  137. 

But  by  the  st.  Marl.  52  H.  3.  10.  he  need  not  as  to  a  common  essoin 
(for  (he  general  words  of  the  statute  are  restrained  to  this).     Ibid. 

And  by  the  st.  of  essoins,  12  Ed.  2.  essoin  de  servitio  regis  is  ousted  in 
dower. 

If  any  essoin  is  cast,  except  the  common  essoin,  the  demandant  will  be 
delayed  for  a  year  and  a  day.     2  Inst.  137. 

If  the  common  essoin  is  east,  the  demandant  must  adjourn  the  essoin  to 
the  fifth  return  after.    (Vide  Com.  Att.  S04.) 

At  the  return  of  the  summons  ;  or,  if  an  essoin  is  cast,  at  the  day  given 
by  the  adjournment  of  the  essoin,  if  the  tenant  does  not  appear,  a  grand 
cape  issues.     (Vide  Com.  Att.  203,  204.) 

Proclamation  must  be  made  14  days  before  the  return  of  the  summons,  or  th« 
grand  cape  shall  be  set  aside.     Barnes,  1. 

And  if  nt<//a  tenementa^  &c.  be  returned,  a  testatum  grand  cape. 

So,  if  the  sheriff  does  not  return  his  writ,  an  alias  grand  cope  shall  be 
awarded  at  the  return  o[  the  grand  cape  :  if  the  tenant  alleges  that  he  was 
not  able  fto  come,  it  does  not  save  his  default.     R.  3  Leo.  2. 
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But,  if  no  siiinmons  is  returned,  a  grand  cape  cannot  issue*     Noy,  23. 

If  the  tenant  appears  upon  the  grand  cape^  he  may  wage  his  law  of  noh 
Mummons*     Co.  Ent.  175*  b* 

And  he  shall  have  day  in  the  same  or  the  next  term  for  15  days  at  least 
to  wage  his  law.     (Vide  Comp.  Att.  72*) 

If  he  does  not  wage  his  law,  there  shall  be  final  judgment  against  him» 

If  he  wages  his  law,  and  the  demandant  holds  (o  the  default  of  the  tenant, 
the  writ  shall  abate.     (Vide  Comp.  Att.  204.) 

So,  if  the  demandant  holds  to  the  default,  and  the  tenant  is  an  infant  who 
cannot  wage  his  law  of  non  summons^ 

But  when  the  tenant  wages  his  law  oinon  summons,  the  demandant  may 
release  the  defaults     Co.  Ent.  176.  a.     1  Bro.  Ent.  20,3. 

(2Y2.)  Count  in  dower. 

If  the  tenant  appears  upon  the  summons,  or  the  adjournment  of  the  essoifl| 
or  if  he  appears  at  the  return  of  the  grand  cape,  and  the  demandant  releases 
the  default,  the  demandant  shall  count.     Co.  Ent.  171.  a.  176.  a. 

The  count  shall  be  of  the  third  part  of  such  a  messuage,  &c.  ;  for  if  it  be 
of  three  messuages,  &c.  where  there  are  several,  and  three  is  the  third  part 
of  all,  it  is  bad.     3  Lev.  169. 

5*]But  it  may  be  amended.     Per  two  J.  Lev.  cont.     3  Lev.  169. 
f  dower  is  demanded  of  lands  of  the  nature  of  gavelkind,  it  must  be  of  a 
moiety  dum  sola  et  casta;  and  if  the  plaintilT demands  a  third  part,  it  is  a 
good  bar  that  the  land  is  gavelkind.     R.  !  Leo.  133. 

It  must  describe  the  lands  so  certainly,  that  seisin  maybe  delivered  by  the 
sheriff;  and  therefore  of  a  third  part  of  three  tenements,  is  bad.  R*.  2 
Mod.  Ca.  356* 

If  the  plaintiflr  is  not  namred,  qucB  fuit  uxor  B.  in  the  first  part  of  the 
writ,  it  is  bad  ;  though  afterwards  the  lands  demanded  are  called  terras  B. 
quondam  viri  suL     R.  2  Cro.  217. 

(2Y3.)  View. 

When  the  demandant  has  counted,  the  tenant  may  demand  a  view  of  the 
lands  demanded.     Co.  Ent.  177.  a.     47  Ed.  3.  6.  a. 

Or,  if  dower  is  demanded  of  a   rent,  of  the  land  out  of  which  it  issues. 

And  a  view  shall  be  granted  la  dower  unde  nihil  habet,  as  well  as  in  right 
of  dower.  Cont.  Dy.  179.  a.  Cont.  2  Inst.  481.  45  Ed.  3*  17.  a.  Ace. 
Rast.  Ent.  231.  a.  Ash.  Ent..  292.  Clift.  299.  Semb.  cont.  per  C.  B« 
M.  9  An. 

And  it  may  be  demaadei  after  a  general  imparlance,  though  it  i» safer  to 
demand  it  before.     Dy.  210.  b. 

But  by  the  st.  W.  2.  13  Ed.  1.  48.  in  dower,  the  tenant  shall  not  hare  a 
view,  if  the  husband  of  the  demandant  aliened  to  the  tenant  himself.  2  Inst. 
481.     3  Lev.  169.     Vide  View. 

So,  if  the  husband  died  seised  of  the  land.     2  Inst.  481.     3  Lev.  169i 

If  a  prior  writ  of  the  dcmaiulant  abated  by  a  plea,  which  arose  upon  the 
view.     2  Inst.  480. 

If  dower  is  demanded  of  tithes.     R.  2  Rol.  728.   1.  45. 

Or,  of  a  thing  certain  :  as,  of  the  marshaUea.     Ibid.  1.  25. 

If  the  tenant  demands  a  view,  when  it  is  not  allowable,  the  demandant 
may  counterplead :  as,  if  the  demandant's  husband  died  seised.  CHft.  299. 
Rast.  231.  b.     3  Lev.  168. 
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If  the  husband  aliened  to  the  tenant.    8  Lev.  220. 

And  it  i»  sufficient  to  say  a/tenartt.     Ibid.  .    .f-xj        „j. 

The  connterplea  prays  that  the  view  may  be  excluded  ;  but  if  it  demand* 
dower,  itis  not  bad.     R.  3  Lev.  169. 

So  the  demandant  in  the  counterplea  of  the  view  may  say  that  the  tenant 
entered  and  continued  the  possession.     Ash.  Ent.  296. 

And  upon  the  counterplea  issue  may  be  taken.     34  H.  6.  10.  b.    Rasu 

If  the  tenant  demurs  to  the  counterplea,  and  it  is  adjudged  against  hnn,U 

will  be  peremptory.  ,  ^. 

After  the  return  of  the  writ  for  a  view,  the  tenant  may  have  the  common 

^  So/the  attorney  of  the  tenant  may  be  essoined.    Co.  Ent.  177.  a. 

And  at  the  return  of  the  view,  or  at  the  adjournment  of  the  essoin,  the  de- 
mandant  shall  count  de  novo.     (Vide  Com.  Att.  €04.) 

If  after  a  view  the  tenant  pleads  in  abatement  to  part,  the  demandant  may 
abridge  his  demand.     Vide  Abatement,  (A  1.)  r  *   ?«   o 

[♦fSo,  though  the  tenant  does  not  plead  in  abatement.     Lev.  Ji-nt.  76.  ^ 

What  pleas  may  be  after  a  view,  vide  Abatement,  (I  25.) 

(2  Y  4.)  Pleas  in  dower. — ^In  abatement. 

To  a  demand  of  dower  the  tenant  may  plead  in  abatement :  as,  anlient 
demesne.     Ash.  Ent.  297.     Vide  Abatement.  r  *   ,^q  v 

That  the  demandant  took  husband  pending  the  writ,     Co.  tnt.  173.  b. 
That  her  husband  was  attaint.     1  Leo.  3. 
Non-tenure.     1   Bro.  Ent.   205.     Rast.  Ent.  225.  a.     Mo.  80.     DaL 

100. 

Or,  non-tenure  of  part.     Lut.  716.  ,     .    ,:.     .^  .,        .u  a        4 

So,  the  tenant  may  plead  in  abatement,  that  he  holds  jointly  with  A.  not 

named.     Rast.  Ent.  225.  b.  .      j          j  j 

That  the  land  is  gavelkind  j  so  that   a  moiety  ought  to  be  demanded, 

when  the  declaration   demands  only  a  third  part.  R*  to  be  a  plea  in  bar. 
Sav.  91. 

(2  Y  5.)  In  bar.— Tot//*  temps  prist 

So,  the  tenant  may  plead  in  excuse  of  himself,  or  in  bar  of  the  dower  :  as, 
be  may  confess  the  demand,  and  say  touts  temps  prist.  1  Bro.  Ent.  205. 
Co.  Lit.  32.  b. 

And  if  the  tenant  pleads  touts  temps  prist,  the  first  day  of  the  return  of  the 
summons,  he  shall  be  excused  from  damages.     Ibid. 

So,  he  may  plead  that  the  demandant  abated,  and  was  in  by  abate* 
ment  till  such  a  day,  and  afterwards  touts  temps  prist*  Lut.  715.  DaK 
100. 

Upon  this  plea  the  demandant  may  have  judgment  immediately,  but  shall 
-  lose  her  damages  and  mesne  profits.     Co.  Lit.  32.  b.     1  Bro.  Ent.  205. 

Or,  if  she  had  demanded  her  dower,  she  may  plead  the  demand.  Co.  Lit. 
32.  b,     Lut.  717. 

Though  the  demand  was  by  request  inpais.     Co.  Lit.  32.  b. 
u^^  u^A   ^®^®"^*"*   pleads   touts   temps  prist.^    and    there   is  judgment^ 
though  damages  are  given,  it  is  no  error,  for  perhaps  there  was  delay.  2  Mod. 
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(2  Y  6.)  Detainment  of  charters. 

So,  the  heir  may  plead  detaiomeat  of  charters,  and  always  ready,  5t,  &e« 
Rast.  Ent.  224.  b.     Mo.  81. 

So,  detinue  of  charters  as  to  parcel.     Dal.  100. 

So,  a  guardian  in  chivalry,  in  dower  against  him,  may  plead  detainment  of 
his  ward.     Hob.  199. 

But  a  guardian  cannot  plead  detainer  of  charters ;  for  they  do  not  belong 
to  bim.     Co.  Lit.  39. 

Nor,  the  heir  after  imparlance.     R.  Sho.  271 .     1  Sal.  253. 

{*]Replieation. 

To  this  plea  the  demandant  may  reply  non  delinet.     Bast.  224.  b.  Mo.  81. 

Or,  that  she  is  ready  to  deliver,  and  thereupon  there  shall  be  judgment 
for  her  immediately.     Rast.  Ent.  224.  b.     Hob.  199. 

But,  if  a  woman  replies  auod  non  detineij  and  it  is  found  against  her,  it 
will  be  a  bar  of  dower.     Hob.  199. 

(2  Y  7.)  JW  ungues  seisie^  &c. 

2^e  ungues  seisie  que  dower.     Co.  Ent.  176.  a.     Clift.  303. 
Or,  ne  wiques  seiste  as  to  part,  with  another  bar  to  the  residue.     Ibid. 
JVV  unques  seisiey  &c.  and  ne  unque$  accouple^  &c.  cannot  be  pleaded  in  dower. 
8  Blk.  1157.     2  Blk.  1207. 

(2  Y  8.)  Within  age  dowable. 

That  the  demandant  was  under  age  dowable.  I  Bro.  Ent.  204.  Co. 
Lit.  33.  a^ 

Replication. 

To  which,  the  den^an.dant  replies,  that  she  was  of  the  age  of  nine  years 
and  an  half.     1  Bro.  Ent.  204. 

(2  Y  9.)  Husband  alive. 

So,  the  tenant  may  plead  that  the  husband  of  the  demandant  is  alive. 
1  Bro.  Ent.  205.     Bend.  pi.  131.     R.  1  And.  20« 

Replication. 

To  this  plea  the  demandant  replies,  that  her  husband  is  dead,  and  thereon 
a  day  is  given  for  proof  of  his  death,  which  must  be  made  in  court  by  twp 
witnesses  at  least.     Bend.  pi.  131.     Dy.  185.  a. 

And  at  the  same  day  the  tenant  may  examine  his  witnesses  that  the  hus- 
band is  alive.     Ibid.  Mo.  14. 

And  if  it  appears  to  the  court  by  witnesses  that  the  husband  is  dead,  the 
demandant  shall  have  judgment  immediately.     Bend.  pi.  131. 

So,  if  the  proof  of  the  death  is  not  direct,  if  there  is  no  proof  of  his  be- 
ing alive.     R.  1  Ai^d.  20.     Mo.  14. 

(2  Y  10.)  JSTe  ungues  accouple. 

So,  the  tenant  may  plead  ne  unques  accou^le  in  lawful  matrinoony.  Cq. 
Ent.  180.  a. 
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» 

[^]ReplioatioD. 

And  the  deroondant  replies,  that  at  B.  id  such  a  diocese,  she  was  acccm- 
pled  in  lawful  matrimony*     Ibid. 

If  plaintiff  replies  a  sentence  in  the  spiritual  court,  in  a  suit  by  a  third  person 
against  her  for  adultery,  in  which  the  deceased  was  no  partj^,  decreeing  that  she 
was  the  wife  of  the  deceased,  it  is  bad  ;  for  there  can  be  no  tnal  but  by  the  biahop's 
certificate  ;  and  besides,  this  sentence  is  only  evidence,  and  therefore  cannot  be 
replied.  And  this  is  the  general  issue,  to  which  no  new  matter  can  be  replied ;  and 
there  must  be  such  a  replication  as  will  join  the  issue,  and  awarding  the  writ  to 
the  bishop  in  the  issue.     2  Wils.  1 18.  122. 127. 

If  this  plea  is  in  London,  or  other  inferior  court,  it  shall  be  removed  to 
C.  6.  by  miltimus  ;  for  no  one  except  B.  R.  or  C.  B.  or  justices  of  gaol  de- 
livery, &:c«  can  write  to  the  bishop  for  his  certificate*  Co*  Lit*  134.  a. 
Co.  Ent.  180.  b*     Vide  Bastard,  (D  2.) 

Upon  this  plea  a  writ  goes  to  the  bishop  to  certify*  Co*  Ent.  181*  a* 
I  Bro.  Ent.  204* 

The  lawfulness  of  a  marriage  in  Scotland  may  be  tried  by  a  jury.    2  H.  Bh  145. 

A  replication  to  a  plea  of  ne  un^ea  accaupUy  alleging  a  marriage  in  Scotland, 
may  conclude  to  the  country.     Ibid. 

And  need  not  state  that  the  marriage  was  had  in  any  place  in  England,  by  way 
of  venue*     Ibid. 

The  plaintiff  has  the  carriage  of  the  writ ;  and  if  there  be  a  default  in 
him,  the  defendant  shall  not  have  it  without  notice  to  the  plaintiff,  or  mo- 
tion.    R.  2  Jon.  38. 

The  bishop  must  return  the  fact,  and  not  the  evidence.     Barnes,  1. 

The  answer  of  the  bishop  ought  to  be  positive ;  for  he  is  judge  of  it. 
Dy.  368.  b*  V  7  J     5 

And  therefore  he  cannot  return  the  special  matter.     R.  Dy.  305.  b. 

And  though  he  returns  special  matter,  and  concludes  et  sic  legitime  mairi" 

manio  copulati  fuerunt,  it  is  not  good.     R.  Dy.  313*     2  RoL  591.  1.  10. 

If  the  bishop  refuses  a  good  certificate,  he  may  be  amerced.  Dy.  305.  b. 

And  it  is  no  answer  to  say  he  was  iuhibited  by  the  arches.  2  Kol.  592. 
I.   10.  "^  ^ 

Yet  a  certificate,  that  she  was  accoupled  in  vera  ted  clandts lino  matrimo- 
mo,  IS  good.     R.  2  Rol.  591.  1.  25. 

•^J*^^*  ^^  ^"^®  ^y  g^^^  9^^^^  ^*^a^  she  was  accoupled.     Ibid.  1.  20.  Dy. 
368,  9.  r  J 

J  ^J  ^^^  certificate  is  insufficient,  a  new  writ  goes  to  the  bishop.     Towns. 

(2  Y  11.)  Elopement. 

T  u%?^  ^f  n'''  T^  P'''"'*  *'"  elopement  by  the  wife  during  coverture.  Co. 
l.it.  32.     1  Bro.  Ent.  204.     Dy.  107.  a. 

[*]Replication. 

^^To  which  the  demandant  replies,   that  she  did  not  elope.     2  Bro.  JGnt. 

CoTK^b  '  '  n '"^t^^^^^  reconciled  to  her  husband.     1   Bro.  Ent.   204. 

And  if  ih'  ^* 

lies  several^'nTXVlirr  *^*  •r*'*'"."*'"'''"""'  '*  »  "ufficicnt  if  the  husband 
tery  ;  for  there  ^3^^?  .iv  '",''='/^<'"gh  «he  afterwards  continues  in  adul- 
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(2Y  12.) 

So,  tbft  tenant  maj  plead  a  divorce  a  vinculo  matrimoniu 

(2  Y  13.)  Jointure. 

So,  the  tenant  may  plead  that  the  demandaDt  bad  a  jointure.  Co.  Ent. 
171.  h.  172. 

A  jointure  after  coverture,  to  which  the  wife  agreed  after  her  husband's 
death. 

And  it  is  sufficient  to  plead  a  jointure  generally,  without  saying  that  she 
agreed  *,  for  it  shall  be  intended,  till  it  is  alleged  on  the  other  side,  that  she 
reftised.     Per  two  J.  Ward.  cent.     Hob.  71.  104. 

Replication. 

The  demandant  may  reply,  that  the  estate  was  not  made  to  such  uses. 
Co.  Ent.  172.  b. 

That  it  was  n%f  for  a  jointure.     Co.  Ent.  172.  a. 

And  a  devise,  if  it  is  not  expressly  made  for  a  jointure,  cannot  be  aver- 
red to  be  a  jointure.     Mo.  31.     Vide  Dower,  (E  1.) 

(2  Y  14.)  Fin^  or  recovery. 

That  the  husband  levied  a  fine,  and  the  demandant  made  no  claim  with- 
in five  years.     Co.  Ent.  171.  a.     Dal.  107.     Clift.   305. 
That  husband  and  wife  levied  a  fine. 
Or,  suffered  a  common  recovery. 

Replication. 

The  demandant  by  replication  may  say  that  she  sued  for  her  dower  within 
five  years.    Co.  Ent.  171.  b. 

So,  a  fine  by  husband  and  wife,  co7ne  cto  that  he  has  of  the  gift  of  the 
husband,  of  lands  limited  for  a  jointure  after  marriage,  does  not  bar  her  of 
dower  \  for  her  election  does  not  come  till  her  husband^s  death.  1  Leo. 
285. 

(2  Y  15.)  Assignment  of  dower. 

That  lands  were  assigned  for  Jower  by  the  heir.    R.  Mo.  26. 

Or,  by  himself  who  was  assignee  of  the  husband. 

That  a  rent  or  annuity  was  assigned  for  dower,  and  accepted.  Mo.  50. 
Cro.  El.  451. 

[*]That  her  husband  devised  to  her  lands  in  lieu  of  dower,  which  she  ac- 
cepted.    Bro.  y .  M.  266.     Semb.  1  Leo.  1 37. 

That  20  acres  of  wheat,  common  of  pasture  or  other  profit  out  of  the  soil, 
was  assigned.     Mo.  59. 

But  an  assignment  by  the  husband's  executor  is  no  plea.     R.  Mo.  26. 

If  the  tenant  pleads  an  assignment  of  rent,  &c.  he  must  shew  that  he  had 
a  sufficient  estate  out  of  which  the  rent  might  be  assigned.     R.  2  Leo.  10. 

That  the  assignment  was  absolute  ;  for  upon  condition,  &c.  is  not  suffi- 
cient.    C.  Cro.  El.  452.      ^ 

'     And  be  must  plead  quod  assignavU  ;  for  quod  dedit  et  concessit  is  not  suf- 
ficient ;  though  they  are  the  words  of  the  deed.     Ibid. 
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(2  Y 10.)  Term  for  years  in  esse. 

That  there  was  a  demise  for  years  before  coverture,  renderiog  rent,  and 
praying  that  the  demandant  may  be  endowed  of  the  reversion  and  rent. 

But  if  a  term  for  years  is  not  pleaded,  it  shall  not  be  allowed  ;  as,  a  pri- 
or title,  in  ejectment  by  tenant  in  dower  after  her  recovery.    1  Sal^  S9U 

(2  Y  17.)  Release. 

That  the  demandant  has  released  her  dower  to  the  tenant  of  the  freehold. 
But  a  release  to  the  tenant  in  possession^  without  saying  tejun  liberi  tenc^ 
mentif  is  no  pleat     R.  2Cro.  151. 

(2  Y  18.)  Voucher  in  dower. 

So,  the  tenant  may  vouch  the  heir. 

And  if  the  heir  enters  into  warranty,  and  says  rUns  per  discent^ihe  de- 
mandant shall  have  judgment  against  the  tenant  immediately.     R.  Mo.  25. 

So,  though  the  heir  has  only  an  estate  tail.  '  Dub.  Ibid.  ^*' 

So,  by  the  st.  32  H.  8.  1 .  if  tenant  by  knight's  service  devisiss,  (which 
will  be  void  for  a  third  part,)  davver  shall  be  recovered  out  of  two  parts^ 
where  the  heir  enters  generally  with  the  devisee,  or  makes  partition  with 
him.     2  Leo.  131.  .. 

Otherwise,  if  the  heir  enters  into  a  third  part  in  severalty.     Ibid. 

(2  Y  19.)  Judgment  in  dowser. 

If  the  tenant  appears  and  makes  default  in  the  same  term,  there  shall  be 
final  judgment  against  him.     2  Sand.  46. 

If  he  confesses  the  action,  or  nihil  dicit,  or  pleads  non  informaim^  there 
shall  be  judgment  thereon.     1  Bro.  Ent.  202.  204. 

If  the  tenant  makes  default  in  another  term,  a  ptiit  cape  shall  issue.  2 
Sand.  46.     1  Vent.  60.  , 

And  if  he  cannot  save  his  defRult  upon  the  return  of  the  pttil  capt^  there 
shall  be  final  judgment  against  him. 

[*]So,  if  the  tenant  pleads  that  the  husband  is  alive,  and  the  denumdant  ^t 
the  day  for  trial  is  ready  with  her  proofs,  there  shall  be  final  judgment  against 
the  tenant,  if  he  makes  default.     2  Inst.  80. 

If  the  demandant  is  not  present  with  her  proofs,  there  shall  be  a/>e<i<  capt 
awarded*     Ihid.  , 

So,  if  the  tenant  makes  default  at  a  trial  by  jury,  there  shall  be  ^ptiii  capt 
against  him,  and  if  he  does  not  save  his  default,  there  shall  be  final  judgment 
against  him. 

So,  there  shall  be  judgment  by  default,  though  the  tejiant  is  an  iniant.  R. 
SCro.  in. 

The  judgment  in  dower  shall  be  quod  querens  recuperet  seisinarn  de  3  par^ 
te  tenemenlor.  petit. 

By  the  st.  Mert.  20  H.  3,  l.  si  recuperaverii  tenementa  de  quibus  vir  odiii 
seisitusj  tenens  reddat  damna^  viz.  valorem  doits  a  tempore  mortis  viri  usqtu 
addi^m,  quo  ^  per  judicium  curitz^  seisinarn  suam  recuperaverii. 

And  therefore  after  judgment  for  seisin,  and  habere  facias  setttnam  award- 
ed, if  the  demandant  makes  a  su^estion' upon  the  roll,  that  her  hosband 
died  seised,  there  shall  be  a  writ  to  inquire  what  damages,  &c.  Clift.  302. 
]  Lev.  38. 
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And  upon  the  return  of  the  inquisition,  there  shall  be  judgment  quod  recu" 
peret  valorem  and  her  damages.  Town<  Jud.  101  •  Ray.  366.  2  Mod^ 
Ca.  25. 

Or,  the  jury,  who  try  the  issue,  may  also  inquire  of  the  value  of  the  dam- 
ages. 

Or,^  the  demandant  may  remit  the  value  and  damages,  and  have  an  habere 
/acta«  ^^emnam  immediately.     Town.  Jud.  100. 

Or,  if  she  remits  the  damages,  and  the  inquisition  is  afterwards  annulled, 
she  may  have  another  inquisition  for  the  value  of  the  land«     R.  Ray.  366. 

If  the  inquisition  finds  that  the  husband  did  not  die  seised /7roti/  eis  constare 
poteritj  there  shall  be  a  new  inquisition.     4  Leo.  21. 

If  the  demandant  suggest ^that  her  husband  died  seised,  where  he  was  seis- 
ed in  fee  and  afterwards  granted  a  rent-charge,  and  retook  an  estate-tail,  she 
will  be  subject  to  the  rent ;  for  she  is  concluded  by  her  own  suggestion,  and 
cannot  say  that  she  has  not  dower  out  of  the  second  estate.     Co.  Lit.  33.  a« 

Damages. shall  be  given  a  marte  vm,  though  demandant  has  not  shewn  any  de- 
mand of  dower  in  pais j  unless  the  tenant  pleads  touts  temps  pritt.     B.  R.  H.  19. 

Damages  shall  be  given  till  the  demandant  has  seisin,  though  she  had  a  wrk  of 
seisin  a  year  before.     Ibid. 

If  the  jury  give  damages  a  morte  viriio  the  time  of  the  inquisition,  though 
it  is  afler  the  judgment,  it  will  be  good.     R.  1  Leo.  56. 

So,  though  they  give  damages  beyond  the  annual  value  of  the  land.     Ibid* 

But  the  demandant  shall  not  recover  the  value  or  damages,  if  her  husband 
did  not  die  seised  of  the  freehold  and  inheritance.     Co.  Lit.  32.  b. 

Nor,  in  a  writ  of  dower  ad  ostium  ecciesios  ex  assensu  palris,  right  of  dower, 
^c.  but  only  in  dower  imde  nil  hahet.     Co.  Lit.  32.  b. 

r*]Or,  if  the  heir  comes  the  first  day  upon  summons,  before  any  demand 
of  dower.     Ibid.     Vide  ante,  (2  Y  5.) 

Nor,  if  she  has  dower  by  the  assignment  of  the  heir,  in  Chancery,  &c.  for 
»he  must  recover  by  plea.     Co.  Lit.  33.  a. 

So,  the  demandant,  upon  judgment  by  default  after  a  grand  cape,  shall 
have  no  damages  upon  the  inquisition  found,  if  there  was  uo  notice  of  exe- 
cuting the  writ  of  inquiry.     R.  3  Lev.  409. 

On  a  writ  of  inquiry,  the  damages  should  only  be  the  third  of  the  value  of  the 
land,  afler  deducting  reprizes,  from  the  death  to  the  time  of  awarding  inquiry. 
Barnes,  234. 

So,  if  the  demandant  has  judgment  and  seisin,  and  afterwards  upon  the 
inquisition  the  jury  give  damages  for  the  rent  after  seisin  til!  inquisition  tak- 
en, it  will  be  error.     R.  1  Leo.  56. 

So,  if  the  tenant  dies  after  judgment  in  dower,  and  writ  of  seisin  executed, 
the  demandant  shall  not  have  a  scire  facias  for  inquiry  of  damages  after  the 
death  of  the  tenant,  against  his  heir  or  terre-tenants.  R.  3  Lev.  275.  R. 
1  Sid.  188.      1  Lev.  38. 

So,  if  there  is  error  of  a  judgment  in  dower,  and  it  is  affirmed,  and  before 
the  writ  of  inquiry  executed  the  demandant  dies,  her  executor  or  adminis- 
trator shall  not  have  a  scire  facias  for  the  damages.  R.  1  Sal.  252.  3  Lev. 
t75.     Sho.  97.     3  Mod.  281.     Carth.  135. 

So,  if  the  sheriff,  upon  a  writ  of  seisin  after  judgment  in  dower,  assigns  20 
acres  to  the  demandant,  whereof  10  are  the  lands  of  a  stranger,  and  she  en- 
ters and  accepts  the  residue,  she  cannot  afterwards  avoid  it  by  scire  facias  : 
though  it  is  not  a  third  part.     R.  Mo.  679. 

If  dower  is  demanded  of  meadow,  pasture,  &c.  the  sheriiT  may  assign  all 
meadow,  &c.  for  dower.     R.  Mo.  12.  19. 
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But  if  the  demand  is  of  three  manors,  the  sheriff  cannot  assign  one  manor 
but  must  assign  a  third  part  of  each.     Ibid. 

(2  Z)  PLEADING  IN   EJECTMENT. 
(2  Z  1.)  Declaration. — Must  demand  a  thing  certain. 

By  whom  it  lies,  vide  Ejectment,  (A — B). 

Ejectment  IS  now  usually  brought  for  trial  of  the  title  to  lands,  &c. 

Tiie  same  precision  and  exactness  is  not  necessary  in  an  ejectment  as  in  a  pneci- 
pe.     1  Burr.  623.     5  Burr.  2672. 

Nor,  so  much  strictness  as  was  formerly  required  in  the  ejectments  ;  nor  such 
exactness  that  the  sheriff  may  know  without  any  othejr  information  :  for  plaintiff  is  to 
flbew  and  take  possession  at  his  peril.     Ibid. 

And  it  lies  of  a  manor,  messuage,  so  many  acres  of  land,  meadow,  pasture, 
wood,  &c.     1 1  Co.  55. 

So,  de  una  domo.     R.  2  Cro.  654.     R.  Noy,  37.     Coot.  2  Rol.  486. 

De  cotagio.     D.  1  Lev.  58.     R.  Cro.  El.  818. 

Dt  coquuia.     R.  Noy,  109. 

De  cuhiculo.     D.  1  Noy,  109.     3  Leo.  210. 

De  stabulo.     R.  1  Lev.  68. 

De  romea.     R.  3  Leo.  210. 

pnOf  a  prebendal  staiil,  after  collation  to  it.     1  Wils.  14. 

Of  the  part  of  a  house,  if  by  the  pleading  it  appears  what  part.     Str.  695. 

Of  part  of  a  house ;  as,  locum  vocaium  a  passage-room,  aad  ascertained  in  what 
part.     Ld.  Ravm.  1470. 

So,  it  lies  de  pomario.  R.  Cro.  El.  854.  R.  2  Cro.  654.  R.  Noy,  57% 
D.  1  Lev.  58.     Palm.  337. 

O^pareella  area^  parcella  pamariij  parte  pttctiur,  if  sufficiently  described  by  the 
abuttals.     Ld.  Raym.  1470. 

Of  cioHso  paHurm  vocaL  five  acres,  containing  five  acres.     Ibid. 

De  virgata  terra*     Ow.  1 8. 

De  vi/la.     Dub.  Sho.  49. 

So,  it  lies  of  tithes,  and  portione  decimantm.     Hard.  57. 

So,  of  small  tithes.     R.  Ld.  R.  789. 

De  herbagio.     Hard.  330. 

Or,  prima  tonsura.     R.  Cro.  Car.  362. 

Depastur.  pro  100  ovibus.     Dal.  95. 

Prp  rommitiMa  wutw^  generally,  if  joined  with  lands,  wiU  be  good  after  veidicf , 
Uiou^h  the  kind  of  common  not  expressed     Str.  64. 

Oj  messua^s  and  knda,  with  common  of  pasture,  eim  BcritfMiilMit,  good ;  for  it 
Shall  not  t>o  taken  for  common  in  gross,  and  the  ctm  ptrtmenHU  shafl  relate  to  the 

For  ctlle^toa  in  Torkshire.    Sfr.  1063. 

iftL**  "i^^'SL*  "  ^'''"** '  '*  "V*^  **^  •^  commoD  for  one  beast     Str. 
t\*v>4*     Awtr*  lOo* 

Cattks^tt>s  shall  be  understood  to  mean  common  of  pasture  for  cattle ;  and  after 
^^artlict,  for  common  appuitenant.     B.  R.  H.  167. 

lli  *  5 ^^1  n^'w^     R»  ^  Cro.  1 50.     R.  Noy,  121.     FVidc  Doug.  305.] 
n  »  U>ilory  ol  5.iU.     D.  9  Cro.  150*     Nov,  132.     1  Lev.  114. 
yn  l^nd  aiut  a  Civil-minc  in  the  same  land,  for  it  is  no  bis  petit,  in  a  person- 
aUcnoh,     IU*^Cn>.  ^K  ^  ^ 

ht  .*K,'<.N*,0,      R,  o  Oro.  4$3, 
It  Ih>*  Rvr  m!.Ur  tmrr^  m  Noifolk.     Sir.  1063. 
ih  r>irui^mf\ihM>t^     Hart,  5S* 
INK] 
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De  terra  monlana.     Hard.  58.     R.  cont.  2  Rol.  167.  189. 

Of  oike  hundred  acres  of^mountain,  good  in  Ireland,  where  mountain  describes  the 
qualit/  rather  than  the  situation.     Str.  71. 

(After  verdict  and  affirmance  of  judgment  there)  these  descriptions  were  held 
sufficient  in  Ireland. 

In  the  county  of  R.  without  naming  a  vill. 

Town  and  tenement  of  B.  and  the  fairs  and  markets  thereto  belonging. 

Quarter. 

Part  of  S.  M.  and  D. 

A  large  deer-park  in  the  county  of  R. 

A  small  park  or  field  in  the  possession  of  A.  (not  saying  where.) 

And  although  the  quantity  and  quality  of  the  land  is  not  speciiied.     1  B.  M.  623. 

Of  so  nnany  acres  of  bo«{.     R.  Cro.  Car.  512. 

It  lies  by  the  owner  of  the  soil,  for  land,  part  of  the  highway ;  for  he  has  a  right 
to  all  above  and  under  ground,  except  only  right  of  passage,  and  ought  to  have  spe- 
eific  remedy  to  recover  the  land  itself.     1  B.  M'  133. 

Land  is  a  sufficient  description,  though  part  of  a  house  is  built  by  encroachment 
upon  it ;  for  plaintiff  claims  the  land,  not  the  nuisance ;  and  more  latitude  is  allowed 
in  ejectments  (where  sufficient  certainty  is  enough)  than  in  real  actions.     Ibid. 

f'*]But  it  does  not  Ije  where  no  certainty  appears,  whereof  the  sheritf  can 
iver  possession  :  as,  if  the  declaration  is  de  tenemenin.     jMar.  96. 

De  repositorio.     Per  three  J.  Mar.  96.     Dub.  Cro.  Car.  655.     Jan.  454. 

De  messuaf^io  sive  tenementOn  R.  Noy,  86.  D.  2  Cro.  125.  621.  Cro. 
Car.  188.  R.  3  Leo.  228.  R.  3  Mod.  238.  R.  after  verdict.  1  Sid. 
295. 

For  a  messuage,  garden,  and  a  tenement.     Str.  8^4. 

For  one  messuage  or  tenement.  Barnes,  173.  3  Wils.  23.  <^  Vide  Den  v. 
•Woodson,  1  Hayw.  24.  y 

But  if  it  be  brought  of  a  messuage  and  tenement,  the  court  will  give  leave  to 
strike  out  the  words  and  tenement.    3  Wils.  23. 

Where  the  plaiatiflT  declared  for  a  messuage  and  tenement,  the  court  permitted  th9 
lessor,  pending  a  rule  nisi  to  arrest  the  judgment  for  the  uncertainty,  to  enter  the 
verdict  according  to  the  judge's  notes,  for  the  messuage  only,  and  tlmt  without  re- 
leasing the  damages.     8  East,  357. 

Though  it  was  once  held  that  an  uncertain  description  of  the  premises  in  eject* 
ment,  thus,  "  messuage  and  tenement,"  or,  <<  messuage  or  tenement,  "  is  used .  by 
verdict.  IT.  R.  11.  Yet  the  contrary  was  aflerwards  adjudged,  on  a  review  of 
the  authorities.     1  East,  441.     3  Wils.  23. 

So,  for  a  messuage  in  A.  or  B.  or  one  of  them.     Barnes,  184. 

For  20  acres  of  land,  &c.  in  the  several  towns  of  A.  B.  and  C,  without  specify- 
ing the  quantity  in  each,  good.     Ld.  R.  588. 

De  messuagio  el  lerris  eidem  apecian* 

De  pecta  terriB.     Ow.  18.     Mo.  422.  70^* 

Depecia  terrcB  vocal,     B.     Ow.  18.     Mo*  422.  702. 

Or,  continen.  20  acr.     R,  Jones,  400.     Vide  infra. 

De  clauso  terrcs^  containing  three  acrc.«.  R.  1 1  Co.  55.  Dub.  Cro.  Eli, 
339.  but  R.  cont.  Cro.  El.  2  35.  R.  2  Cro.  435.  D.  2  Cro.  654.  I 
Lev.  58.     R.  .3  Lev.  97,     Cont.  Hard.  57.     Vide  infra. 

It  is  an  established  rule  in  ejectments,  that  the  action  will  not  lie  for  a  close  con- 
taining so  many  acres  without  describing  the  nature  and  quality  of  the  lands.  3 
T.  27. 

De  tali  parte  messua^ii  in  occnpatione  D.  qnic  sUU  super  ripam,  R,  Mar 
97,  8. 

Of  common  in  gross.      D.  P*  2  Ja.  B.  R. 

Nor,  of  a  fishery,  rent.  oro(hor  profHaprendre.     R,  Cro.  Car.  492. 
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Ejectment  or  treapass  will  not  lie  for  heibage  and  pannage.    DougL  304. 

So,  it  does  not  lie  without  shewing  the  quantity  and  quality  of  the  land  i 
as,  bow  many  acres  of  land,  meadosir,  and  pasture,  &c.  R*  11  Co.  55.  1 
Sah  254. 

And  so  much  by  estimation  is  not  sufficient.     Ley.  83.  R.  Cro.  Car.  573. 

It  does  not  lie  de  omnibus  decimis  in  D.  without  saying,  whether  (bey  are 
tithes  of  corn,  &c.     Mo.  837. 

Nor.  de  quaria  parte  prati,  without  saying  how  much  the  whole  contains. 
1  Lev.' 21 3. 

Nor,  de  castro^  villa^  el  terris  in  K.     Yel.  118. 

Nor,  de  quinque  clausis  vocal.  F.  continent.  3  acr.  terra  el  pastur.^  without 
saying  how  much  land  or  pasture  each  contains.  R.  4  Mod.  97.  1  Sal.  254. 
Sho.  338.     Vide  infra. 

Nor,  de  300  acres  vasti.     R.  Hard.  57,  58. 

[*]So,  it  does  not  lierfc  rivulo,  or  aqum  cursu;  for  it  must  be  so  many 
acres  of  land  aqua  coopert.     R.  Yel.  143. 

Nor,  depannagio  ^  for  this  is  only  a  priyilege  to  take  pannage.  1  Lev. 
213.     1  Sid.  417.     [Dougl.  304.] 

Yet,  it  seems  sufhcient,  if  so  much  certainty  appears,  upon  which  the 
•beriff  can  deliver  possession :  as,  ejectment  de  pecia  terra  vocal.  B.^or 
clauso  terra  vocal.  1B.     R.  2  Cro.  435.     3  Lev.  97.     Vide  supra. 

De  2  clausis  terra  continent.  3  acr.  terra^  though  it  is  not  said  how  much 
each  close  contains.     Per  three  J.  2  Cro.  435. 

De  quodam  loco  vocal,  the  vestry.     R.  3  Lev.  96.  - 

De  terris  de  K.  continent.  00  acras.     Dub.  Sho.  49» 

So,  demineris  carbonum  in  A.  without  saying  how  many,  if  it  be  the  usual 
phrase  of  the  country.     R.  4  Mod.  143.     Sho.  364.-    1  Sal.  255. 

So,  de  messuagio  sive  tenemento  el  4  acrts  terra  eidem  ipectan.  is  sofficient 
for  the  four  acres ;  for  eidem  speclan.  shall  be  rejected.     R.  3  Leo.  228. 

De  messuagio  sive  burgagio  in  H.  for  they  are  synonymous  in  a  borou^* 
R.  Hard.  173. 

De  messuagio  sive  tenemento  vocal,  the  Black  Swan.  3  Mod.  238.  1 
Sid.  295. 

So,  it  shall  be  aided,  if  the  verdict  finds  the  defendant  not  guilty,  for  a 
part  which  is  uncertain.     1  Sid.  295. 

Or,  if  the  plaintiff  releases  as  to  that.     1  Sid.  295.     Hard.  58. 

Eiectnient  lies  in  C.  B.  for  land  in  Wales.     Barnes,  181. 

The  court  will  not  consolidate  declarations  in  ejectment  against  difierent  persons 
though  the  tide  be  the  same  in  all.  -JStr.  1149. 

But,  if  there  are  several  ejectments  against  different  persons,  and  all  the  eject- 
ments Tor  the  same  premises,  tliey  shall  be  consolidated.     Bamee,  175. 

-^  So,  ejectment  will  lie  for  an  interest  reserved  in  lands,  provided,  it  be  such  as 
that  possession  of  it  may  be  delivered  :  Thus  where  the  grantor  reserved  to  him- 
self, his  heirs  and  assigns  forever,  the  right  of  erecting  a  mill  dam  at  a  certain  place,, 
and  to  occupy  and  possess  the  premises,  &c.  ejectment  will  lie.  Jackson  r.  Bael, 
9  Johns.  Rep.  298. 

It  seems,  that  the  plaintiff  cannot  declare  for  a  whole  tract  of  land,  and  give  evi- 
dence of  an  undivided  moiety.     Young  r.  Drew,  1  Tay.  119. 

The  plaintiff  may  declare  for  a  moiety,  and  recover  a  third  of  a  tract  of  land. 
Squires  v.  Riggs,  2  Uayw.  150, 

So,  he  may  declare  for  a  ninth  and  recover  an  eiulitoetith.     Pen  v.  Evans,  2 
Hayw.  222.  >- 
,     [*419] 
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(2  Z  2.)  Must  be  upon  a  good  demise. 

So,  the  declaration  in  ejectment  must  shew  a  good  demise  ;  and  therefore, 
if  he  declares  upon  a  demise  of  10  acr.  terra  et  20  acr,  prati  per  noinen  10 
acr.  prati  plus  vel  minus^  it  is  bad.     R.  Yeh  166. 

On  a  demise  of  tithes,  without  sajing,  bv  deed:     R.  2  Cro.  613. 

Upon  a  demise  by  A*  and  Ann  his  wife,  where  she  was  named  Agnes. 
R.  (5ro.  El.  776. 

Upon  a  demise  of  the  fourth  part  of  a  messuage,  by  virtue  whereof  he  en- 
tered into  tenementa  pradict.  Cont.  Cro.  El.  286.  for  it  shall  be  restrained 
to  so  much  as  was  demised. 

Upon  separate  demises  by  joint  tenants,  the  entire  premises  may  be  recovered. 
12  East,  57. 

<^  So  tenants  in  common  may  declare  either  on  a  joint  or  separate  demise.  Jack- 
son V.  Biadt,  2  Caines'  Rep.  169.     Tide  Doe  v.  Potts,  1  Hawks,  469. 

So,  a  coparcener  may  bring  ejectment  on  her  separate  demise.  Jackson  v.  Sam- 
ple, 1  Johns.  Cas.  231. 

So,  separate  demises  of  several  lessors,  may  be  laid  in  the  declaration ;  and 
the  plaintiff  may  give  evidence  of  the  separate  titles,  and  recover  according  to  the 
proof.     Jackson  V.  Sidney,  12  Johns.  Rep.  185. 

But  the  plaintiff  cannot  recover  under  a  demise  of  a  lessor,  who  has  released  his 
interest  to  the  defendant,  because  he  is  estopped.  Jackson  v*  Foster,  12  Johns. 
Rep.  .488.  Vide  Robinson  o.  Campbell,  3  Wheat  212.  Campbell  v*  Les.  of 
Gratz,  6  Binn.  115.  y 

So,  if  the  declaration  does  not  shew  the  vill  where  the  land  demised  lies, 
except  in  thep«r  nome^i,  &c.     R.  Cro.  El.  822. 

But  the  vill  in  which  the  dembed  lands  lie,  though  omitted  in  the  declaration, 
shall,  afier  verdict  for  the  plaintiff,  be  collected  from  the  vill  in  which  the  ejection  is 
laid  to  have  been  committed.     2  Bl.  706. 

But  a  declaration  of  Hilary  term,  upon  a  demise  within  the  same  term,  is 
good.     1  Vjent.  135. 

[*]0r,  upon  a  demise,  30  Feb.  habendum  a  die  dat.  (which  is  impossible,) 
for  the  lease  commences  immediately.     1  Vent.  137. 

Or,  upon  a  demise  per  scriptum  obligator^  habendum  a  die  dat*  indeniuree 
pradict.     Ibid. 

Or,  upon  a  demise  20  Feb.  habendum  a  die  dat.^  for  it  shall  be  intended  to 
commence  upon  the  day  of  the  demise.     R.  2  Cro.  646. 

Or,  habendum  from  Michaelmas  ante  dat.     R.  Cro.  El.  606, 

Or,  habendum  a  confcciione,  without  saying  when  it  was  delivered.  R. 
Cro.  El.  773. 

In  the  case  of  a  tenancy  from  year  to  year  as  long  as  both  parties  please,  if  the 
tenant  die  intestate,  his  administrator  has  the  same  interest  in  the  land  which  his 
intestate  had  ;  and  the  lessee  of  such  an  administrator  may  declare  in  an  ejectment 
on  a  term  for  seven  years  ;  for  the  time  is  not  conclusive.     3  T.  R.  13. 

Demise  from  heir  by  descent  laid  on  the  day  of  the  death  of  the  ancestor  to  hold 
from  the  day  before,  is  good  after  verdict.     3  Wils.  274. 

So,  upon  a  demise  by  a  college  or  ecclesiastical  person,  without  shewing 
that  there  was  a  rent  reserved,  &c.  pursuant  to  the  st.  1 3  El.     R.  Sav,  1 29. 

If  the  declaration  alleges  a  demise,  virtnle  cujus  dcfendd^ni  fuit  posses^ 
sionat*  etpostea  eject*^  it  is  good,  though  the  entry  or  ejectment  is  alleged  at 
a  day  precedent,  blank,  or  impossible.  R.  2  Cro.  96.  154.  312.662.  2 
Bui.  29.     Dub.  I  Sid.  8.     Cont.  Cro.  El.  766.     R.  cont.  3  Mod.  198. 

The  day  on  which  the  demise  is  stated  to  have  been  made  must  be  subsequent 
to  the  time  when  the  claimant's  right  of  entry  accrues.  4  T.  R.  680.  ^  Vide 
Tan  Alen  v.  Rogers,  1  Johns.  Cas.  281.  y 
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When  an  ejoctmcnt  is  brought  against  a  tenant  at  will,  the  demise  muat  be  laid 
Subsequently  to  the  determination  of  (he  will.     4  T.  R.  680, 

In  ejectment  on  the  demise  of  an  heir  by  descent,  the  demise  w^a  laid  on  the  daj 
his  ancestor  died,  and  held  well  enough  after  a  verdict.     3  Wils.  274. 

When  a  fine  witli  proclamation  has  been  levied,  and  an  actual  entiy  is  necessaiy 
to  avoid  it,  the  demise  must  be  laid  on  a  day  subsequent  to  the  entry.     13  East,  489. 

Wliere  an  entry  has  been  made  to  avoid  a  fine,  the  party  so  avoiding  the  fine  can- 
not lay  his  demise  in  ejectment,  or  recover  the  profits  that  accrued,  before  such  ea- 
tiy.     7  T.  R.  727. 

The  court  will,  on  consent,  but  not  without,  give  leave  to  enlai^e  the  time  of  the 
demise.     B.  R.  H.  165. 

The  time  was  enlarged,  being  so  laid  that  it  had  expired  twelve  years  before  the 
action  brought,  on  payment  of  costs  ;  though  a  special  jury  had  been  struck,  and 
the  parties  had  gone  down  to  the  assizesj  before  the  mistake  was  discoveredi  2 
Bl.  940.     2  Sfr.  272.     4  Burr.  2447.     Cowp.  841. 

So,  misprision  in  the  demise  may  be  amended,  if  the  declaration  deliver- 
ed W.1S  goad.     Vide  Abatement,  (L  2.) 

There  can  be  no  alteration  in  the  declaration  in  the  issue,  from  the  first  declar- 
ation delivered,  only  in  the  defendant's  name.     2Ld.  Raym.   1411. 

The  surrenderee  of  copyhold  lands  may  recover  against  the  surrenderor  on  a  de- 
raise  Itiid  between  the  time  of  surrender  and  admittance,  because  the  title  relates 
back  from  the  time  of  tlie  admittance  to  the  surrender  against  all  persons'  but  the 
lord.     1  T.  R.  600. 

So,  a  surrender  of  chambers  in  New  Inn  to  the  treasurer  and  ancients  of  the  so- 
ciety, made  with  their  assent,  to  the  intent  that  they  may  grant  the  said  chambers  to 
a  purchaser,  passes  the  estate  to  such  purchaser  before  admission ;  [*}and  there- 
fore, on  the  death'  of  the  surrenderee  before  admission,  the  society  may  mainCaiil 
ejectment  for  them.     Ibid.  <^93. 

(2  Z  2.  a.)  Mu$t  shew  a  sufficient  ouster. 

In  ejectment  far  several  tenements  upon  several  demises,  a  charge  that  the.  de- 
fendant entered  into  the  tenements  aforesaid,  is  sufficient.     Ld.  Raym.  661. 

And  will  not  be  vitiated  by  the  addition  of  an  avennent  that  the  plaintiff's  term 
aforesaid  therein  was  not  then  finished.     R.  Ld.  R.  ^61. 

(2  Z  2.  b.)  Notice  to  quit,  entry,  or  demand  of  possession. 

A  notice  at  the  bottom  of  a  declaration  in  ejectment,  affixed  to  the  door  of  an 
empty  house,  addressed  to  the  personal  representatives  of  the  deceased  tenant  gen- 
erally, was  held  insuflicient.      1  Moore,  113. 

If  the  notice  subjoined  to  the  declaration  in  ejectment  be  subscribed  with  the 
nameoftlic  nominal  plaintiff,  instead  of  the  casual  ejector;  the  court  wiJi  not, 
therefore,  set  ayide  the  proceedings.     3  T.  R.  351. 

Where  ^le  lands  were  situated  in  Devonshire,  and  the  notice  was  to  the  tenant  to 
appear  m  Michaelmas  term,  when,  according  to  the  practice  in  country  causes  at 
that  tune,  it  should  have  been  to  appear  m  an  issuable  term,  and  the  affidavit  stated, 
that  if  the  lessor  were  not  permitted  to  amend,  he  would  be  barred  by  tlie  statute  oi' 
hraitaUons  from  bringing  a  new  ejectment ;  the  court  permitted  the  lessor  to  amend 
upon  payment  of  costs.     7  T.  R.  469. 

In  a  country  ejectment,  tlie  notice  may  he  to  appear  of  the  next  issuuhlc  term, 
andjudgmejit  may  be  moved  for  in  that  term.    4  Taunt.  738 

imrh^ZlT'Z  '"*  ^''^'^"  ^"^  ^  ^^"^y  *^  determine  a  lease  on  giving  a  notice  in  writ- 
^Servkr.?.     ^"^^*-*"»"»«  **  ^'^  S^ i%' «  parol  notice.     Wi!Ic.s,"l3. 

living  separately  ;   '^I^ji;  '  .it  ^^^  H^'  ""^^  '"  "^^""  '^^^  ^^^^"^  *^^  «^ 
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Tenant  in  posseasioQ  personated  at  the  time  of  service  by  another  who  accepted 
the  service  in  her  name  ;  good  service  upon  the  tenant  herself.     2  Burr.  1181. 

Service  of  declaration  in  ejectment  in  the  name  of  the  tenant,  on  a  person  repre- 
senting himself  to  be  ia  possession  for  another,  than  absent  pro  tempore^  and  who 
afterwards  acknowledges  an  apprisal  of  the  service,  is  sufficient  to  obtain  judgment 
against  the  casual  ejector.  But  it  should  appeal'  clearly  from  the  affidavit,  tlutt  the 
person  who  was  the  object  of  such  service,  was  tenant  in  possession.  1  Price,  339. 

Service  of  a  declaration  in  ejectment  on  a  wife,  upon  the  premises,  or  lit  the  hus- 
band's house  elsewhere,  is  good  service.     6  T.  R.  765. 

When  the  declaration  is  explained  to,  and  lefl  with  the  wife  upon  the  premises,  or 
at  the  husbsind's  house  elsewhere,  it  will  be  good  service.  2  B.  &  P.  55.  BIk. 
800.     6  T.  R.  765. 

It  seems  that  service  on  the  wife  will  be  good  any  where,  if  it  be  sworn  that  she 
and  her  husband  were  then  living  together  as  man  and  wife.     1  N.  R.  308. 

The  mere  acknowledgment  of  the  wife,  that  she  has  received  a  declaration  in 
ejectment  and  given  it  to  her  husband,  if  it  be  not  personally  served  upon  the  wife# 
will  not  be  good  notice.     1  B.  &  P.  384. 

Service  on  the  daughter  upon  the  premises,  in  the  absence  of  the  tenant  an  d  his 
wife,  and  subsequent  acknowledgment,  by  the  tenant  of  having  received  [*]it,  is 
insufficient,  unless  the  receipt  appeared  to  have  been  before  the  essoin  day.  14 
lEttBt,  441. 

Where  the  service  was  upon  the  daughter,  and  on  a  subsequent  day  the  wife  ac- 
knowledged that  she  had  received  the  declaration,  and  shewed  it  to  the  attorney, 
who  then  read  it  over  to  her  and  explained  it,  upon  which  the  wife  said,  that  the 
paper  ishouid  be  sent  to  her  husband  ;  the  service  was  held  sufficient.     1  H.  B.  644. 

Service  upon  a  persoi^  appointed  by  the  Court  of  Chancery  to,  manage  an  estate 
for  an  infant^  although  the  es^e  consisted  of  a  large  wood,  of  which  no  tenant  was 
in  possession,  was  held  insufficient.     1  B.  &  P.  385. 

.  After  several  inefiectual  attempts  made  to  serve  a  tenant  in  possession,  with  a  de- 
claration in  ejectment,  on  occasion  of  the  last  of  which,  his  servant  admits  that  he 
is  in  the  house,  but  refuses  to  permit  the  person  applying  to  see  him ;  if  the  declara- 
tion be  then  delivered  to  the  servant,  the  court  will  make  an  order  that  such  service 
shall  be  sufficient.     2  Price,  112. 

In  the  case  of  lunacy,  the  notice  must  be  served  on  the  committee.     Loilt.  401. 

Nailing  the  declaration  on  the  bam .  door  of  the  premises,  in  which  barn  the  ten- 
ant had  oceasionally  slept,  there  being  no  dwelling-house  on  the  premises,  and  the 
tenant  not  to  be  found  at  his  last  place  of  abode,  was  held  sufficient  service.  1  N. 
R.  293. ;  and  see  Lofft.  266.  273. 

Service  of  declaration  at  the  house,  may  be  made  good  by  a  subsequent  rule  of 
court.     1  Blk.  290. 

Rule,  that  service  at  the  house  of  tenant  in  possession  on  a  day  past,  be  good 
service ;  and  also  service  of  rule  at  house  of  said  tenant.     1  Blk.  317. 

^  A  tenant  who  may  be  considered  as  heading  from  year  to  year,  is  entitled  to  no« 
tice  to  quit.  Vide  Jackson  v,  Bryan,  1  Johns.  Rep.  322.  Jackson  r.  Wilsey,  9 
Johns.  Rep.  267. 

So,  where  the  defendant  enters  into  possession  under  an  agreement  to  purchase 
the  land,  and  does  not  fulfil  his  contract,  Ee  must  have  notice.     Jackson  v.  Rowan, 

9  Johns.  Rep.  330.     Jackson  v.  Niven,  10  Johns.  Rep.  335. 

So,  a  mortgagor  in  possession,  is  entitled  to  notice.  Jackson  v,  Laughead,  2 
Johns.  Rep.  75.  Jackson  v.  Green,  4  Johns.  Rep.  186.  Jackson  v.  Hopkins,  18 
Johns.  Rep.  487. 

But  a  purchaser  from  the  mortgagor,  is  not  entitled  to  notice.  Jackson  v.  Chase, 
2  Johns.  Rep.  84.     Jackson  v.  Fuller,  4  Johns.  Rep.  215. 

It  is  otherwise,  if  the  mortgagee  assign  his  interest,  because  the  privity  of  estate 

10  not  thereby  destroyed,'  nor  the  condition  of  the  tenancy  changed.    Jackson  v. 
Hopkins,  18  Johns.  Rep.  487. 

Notice  to  the  immediate  lessee,  is  sufficient,  though  another  is  in  possession 
Jackson  v.  Baker,  10  Johns.  Rep.  270. 
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In  all  cQseiB  where  the  tenant  may  be  considered  as  a  tenant  at  sufTerance  or  at  win, 
he  is  not  entitled  to  notice.  Jackson  v.  Parkhursti  5  Johns.  Rep.  128.  Jackson  «* 
bradt,  2  Caines^  Rep.  169.     Jackson  v.  M'Leod,  12  Johns.  Rep.  182.     ' 

In  order  to  entitle  the  tenant  to  notice,  there  must  be  a  privity  either  of  contract, 
or  estate,  by  which,  the  relation  of  landlord  may  subsist.  Jackson  v.  Fuller,  4  Johns. 
Rep.  215.  Jackson  v.  Deyo,  3  Johns.  Rep.  422.  Jackson  v,  Rogers,  1  Johns. 
Cas.  33.  S.  C.  2  Gaines'  Cas.  in  Enor  314.  Jackson  «.  Kingsley,  17  Johns.  Rep. 
168. 

So,  a  person  claiming  under  an  adverse  title,  is  not  entitled  to  notice,  for  the  rea- 
son that  there  is  no  tenancy.  Jackson  v.  Cuerden,  2  Johns.  Cas.  863.     Jackson  v. 
Aldrich,  13  Johns.  Rep.  106. 

A  mere  servant  or  bailiff  is  not  entitled  to  notice.     1  Johns.  Cas.  231 . 

A  disclaimer  by  the  tenant,  is  a  waiver  of  notice.  Jackson  v.  Wheeler,  6  Johns- 
Rep.  272. 

And  notice  of  sale  of  mortgaged  premises,  given  for  six  months,  successively,  shall 
be  deemed  equivalent  to  six  months  notice  to  quit  Jackson  v.  Lamson,  17  Johns. 
Rep.  300.  ^ 

If  a  tenant  for  life  levy  a  fine  with  proclamations,  an  actual  entry  is  necessary  by 
the  remainder-man  or  reversioner,  before  he  can  maintain  ejectment.  7  T.  R.  433. 
727. 

If  a  tenant  for  life  levy  a  fine  with  proclamations,  an  actual  entry  is  necessary  by 
the  remainder-man  or  reversioner,  before  he  can  maintain  ejectment.  And  such 
entry  may  be  made,  either  within  five  years  next  after  the  time  of  the  lerymg  of  the 
fine,  by  reason  of  the  forfeiture,  or  within  five  years  next  after  the  natural  determina- 
tion of  the  preceding  estate.     8  East,  552.     1  Taunt.  678. 

If  all  the  proclamations  have  not  been  completed,  the  fine  will  only  enure  as  a 
fine  at  common  law,  and  no  entry  will  be  necessary  to  avoid  it.  9  East,  17.  Wfl- 
les,  177. 

If  a  tenant  for  years  levies  a  fine,  without  previously  acquiring  an  estate  of  free- 
hold, by  a  feoffment,  the  landlord  may  maintain  ejectment  at  the  end  of  die  term, 
without  an  entry  to  avoid  the  fine.     1  East,  568. 

If  a  tenant  for  life  forfeits  his  estate  by  suffering  a  recovery,  the  remainder-man 
may  maintain  ejectment  without  an  actual  entry.     1  T.  R.  738. 

Entering  into  the  common  rule  does  not  dispense  with  a  previous  demand  of 
possession  when  necessary.      13  East,  210. 

Ejectment  does  not  lio  against  one  let  into  possession  under  a  contract  of  pur- 
chase, without  a  previous  demand  of  possession.     13  East,  210. 

Where  a  person  enters  under  an  agreement  for  a  lease,  without  a  stipulation,  that 
in  case  a  lease  is  not  executed  he  shall  hold  for  one  year  certain,  if  a  lease  b©  ten- 
dered to  the  occupier,  wWch  he  refuses  to  execute,  he  may  be  ejected  without  any 
Mohce  to  quit.     2  Taunt.  149.  .  •*  -^ 

(2  Z  3.)  Plea. 

Leave  may  be  given  to  plead  to  the  jurisdiction  in  ejectment,  before  judinnent 
Mm  against  the  casual  ejector.     1  Bl.  197. 

^ioI^^'^l^'^®^®1!*^*  in  ejecUnent  may  give  a  rule  Co  reply,  and  nonpros,  the 
Sr^^lr  2'b^^^^^^^^^^  lessor  of  the  plaintiff  has  joi^d  in  the 

r  Jlv  ^'^^  •  "^  ?u  ^Jf  ^^'?"  ''  delivered  to  the  tenant  in  possession,  (he 
a^^tr"  T  '";  ^^  "^''P  '''^''"'  ^'^^^  '""^^  procure  himself  to  be  admitted 
and  rfr!?,       '/"f*  ^"*.^''  '"^"^  ^*'^  g^"^''^'  '•"^«'  whereby  he  agrees  to  appear 

fen^U^h^hetena\^^^  '«"^'^^d  *<>*«. 

.    The  court  wmnofDerJfiflT'"''"' '!  ^^  ^P9^^^^^  or  if  not,   to  defend  alt>ne. 
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lord  or  those  claimiog  under  him,  on  a  supposed  defect  of  the  landlord's  title      2 
Bl.  1259. 

Nor,  shall  a  man  defend  himself  in  it,  by  an  estate  which  makes  part  of  the  titl« 
of  the  lessor  of  the  plaintiff.     Cowp.  46. 

A  tenant  enters  into  possession  under  an  agreement  for  a  term  of  years,  pays 
rent  to  the  party  demising,  and  afterwards  disclaims.  The  landlord,  the  term  hav- 
ing expired,  brings  in  ejectment  again^  the  tenant,  who  neglects  to  appear,  but  a 
third  person  claiming  to  defend  as  landlady,  appears  and  defends  in  his  room. 
Held,  that  she  could  not  set  up  her  own  title  in  defence  of  this  ejectment ;  for 
since  the  tenant  could  not  dispute  the  plaintiff's  title,  neither  could  one  claiming  as 
his  landlord,  and  in  privity  to  him,  do  so.  And  that  the  plaintiff  need  not  to  move 
to  discharge  the  rule  for  the  appearance,  but  might  object  to  the  defence  at  the  trial 
4  M.  &  S.  347. 

Where  a  landlord  defrays  the  cost  of  defending  an  ejectment,  in  the  name  of  an 
illiterate  tenant,  who  gives  a  retraxit  of  the  pica  and  cognovit  of  the  action^  the 
court  will  set  aside  the  retraxit  and  cognovit^  and  permit  the  lessor  to  defend  as 
landlord.     7  Taunt.  9. 

The  motion  to  admit  the  landlord  to  be  defendant  instead  of  the  tenant,  ought 
regularly  to  bo  made  before  juds^ment  is  signed  against  (he  casual  elector  by  the 
opposite  party  ;  and  if  it  be  delayed  until  after  thaX  Ume,  it  will  be  granted  or  not  by 
the  court,  at  their  discretion.     4  Burr.  1996. 

Neither  u  tenant  in  common,  nor  any  other,  can  be  admitted  a  defendant  in  eject* 
ment,  without  confessing  lease,  entry,  and  ouster.     1  Anst.  86. 

Where  an  ejectment  is  brought  by  a  joint  tenant,  parcener,  or  tenant  in  common, 
against  his  companion  (to  support  which  an  actual  ovster  is  necessary)  the  court 
will  grant  the  defendant  a  special  rule,  requiring  him  to  confess  lease  and  entry  at 
the  trial,  but  not.  ouster  also,  unless  an  actual  ouster  be  proved.     2  Taunt.  397. 

Where  the  lessor  made  an  actual  entry  in  September  1744,  and  the  demise  was 
laid  in  October  1744,  and  the  defendant  levied  a  fine  1745,  it  was  held  that  the 
lessor  had  no  occasion  to  make  another  entry.     1  Wils.  199.. 

Service  of  ejectment  at  the  house  may  be  made  good  by  a  subsequent  rule  of 
court,     I  Bl.  290.  317. 

If  servants  refuse  to  call  their  master,  or  to  take  declaration,  the  court  will  order 
leaving  it  at  the  house  to  be  good  service.     Str.  575. 

K  copy  of  declaration  is  tendered  to  wife  of  tenant  in  possession,  in  the  shop^ 
the  notice  to  appear  is  offered  to  be  read  ;  but  she  goes  away,  and  declaration  is 
left  in  the  shop,  the  coiut  will  grant  ixile  to  shew  cause  why  not  }:jood  service  :  so^ 
if  tenant  keeps  out  of  the  way  to  avoid  being  served.     2  Wils.  2G3., 

If  declaration  is  tendered  (tlirough  a  window,)  and  refused  and  violence  threat- 
ened, it  is  sufficient  to  leave  declaration.     Barnes,   174. 

Or,  if  tendered,  and  on  noa-acceptance  lett  on  the  floor,  and  the  subscription 
read,  so  that  the  tenant  who  had  retired  might  hear,  it  is  good.     Barnes,  185. 

And  where  tenants  abscond,  court  will  order  service  on  a  servant  to  be  good. 
Barnes,  18S,  189,  190. 

Or,  if  lunatic,  on  the  person  who  has  the  custody.     Barnes,  190* 

[*]So,  if  declaration  is  delivered  to  a  daughter  or  a  father,  and  owned  by  tenant^ 
it  is  good.     Barnes,  175,  176.  183. 

Service  of  a  declaration  before  the  essoin-day  of  the  term  on  the  daughter  of  tlie 
tenant  in  possession,  in  the  absence  of  the  tenant  and  his  wife,  is  good,  provided  it 
appears  that  the  daughter  delivered  it  to  the  wife,  though  it  should  not  appear  that 
such  delivery  was  betbre  the  essoin-day.     1  H.  BL  644. 

If  tenant  absconds,  declaration  delivered  to  servant,  and  another  fixed  on  d^or, 
is  good.     Barnes,  173. 

Service  cm  churchwardens  and  overseers,  for  a  hou.se  they  rented  for  lodging  the 
poor,  good.     Barnes,  ISl. 

On  the  wife  of  tenant,  as  she  informed  deponent,  and  he  believes,  good.  Barnes. 
194.     Vide  2  BL  800. 
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Notice  to  appear  given  in  beginning  (though  not  first  day)  of  MichaeUnaa  term  in 
London,  good.     Barnes,  175. 

The  notice  must  be  to  appear  on  the  first  day  in  full  term,  not  on  the  essoin-dax- 
Str.  1049. 

Appearance'  must  be  entered  with  filazer,  and  marked  on  common  rule.     Barnes, 

177. 

Though  declaration  and  subscription  is  read  to  wife  through  a  window,  and 
then  fixed  to  the  door,  and  husband  owns  the  receipt,  it  is  not  good  service.  Barnes , 

171. 
Affidavit  of  service  on  wives  of  A.  and  B.,  who,  or  one  of  them,  are  tenants,  bad. 

Barnes,  174. 

So,  on  A.  B.  tenant,  or  C.  his  wife.     Barnes,  173. 

A  declaration  in  ejectment  may  be  served  on  the  wife,  either  on  the  premises  or 
at  the  husband's  house.     6  T.  R.  765. 

Sei;vice  of  a  declaration  on  one  of  two  tenants  in  possession,  is  good  service  on 
both.     1  Bos.  &  Pull.  369.     Qusore,  1  H.  BI.  644. 

The  mere  acknowledgment  of  the  wife  of  the  tenant  in  possession,  that  she 
has  received  a  declaration  in  ejectment,  is  insufficient  to  bind  the  husband.  Ibid. 
384. 

Service  of  a  declaration  on  a  person  appointed  by  the  Court  of  Chancery  to  man- 
age an  estate  for  an  infant,  is  insuffioienL     Ibid.  386. 

If  the  plaintiff  in  ejectment,  or  in  an  action  for  the  mesne  profits,  after- 
wards releases,  he  may  be  committed  for  a  contempt :  for  be  is  only  nomi- 
nal.    1  Sal.  260. 

By  the  st.  4  Geo.  2.  28.  if  no  tenant  in  possession,  the  declaration  may 
be  fixed  on  the  door  of  the  house  ;  or,  if  no  house,  on  some  notorious  part 
-of  the  land. 

This  act  seems  to  relate  only  to  ejectments  for  non-^yment  of  rent,  where  the 
landlord  has  a  right  to  re-enter. 

Ejectment  on  vacant  possession  in  London  or  Middlesex  may  be  moved  any 
time  in  term.     Barnes,  172. 

Landlord  is  not  made  defendant  in  cases  of  vacant  possession,  (except  within 
the  act  concerning  landlords  and  tenants  by  lease,  with  clause  of  re-entry,}  but  he 
that  first  seals  lease  on  premises  must  have  possession.     Barnes,  177. 

Tenants  are  not  obliged  to  appear,  though  indemnified.     Barnes,  173. 

If  tenant  in  possession  refuse  to  appear  and  make  defence,  there  is  no  rehef. 
Str.  830. 

N.  B.  This  was  before,  and  was  the  occasion  of  the  st  11  G.  2.  c.  19.  bj 
which,  if  tenant  docs  not  appear,  judgment  against  casual  ejector,  but  landlord  may 
have  leave  to  appear  and  enter  into  common  rule,  and  execution  shall  be  staid  till 
further  order. 

If  landlord  obtains  a  rule  to  be  made  defendant,  the  plaintiff  at  trial  must  prove 
tliat  defendant  or  his  tenant  was  in  possession.     1  Wils.  220. 

He  who  claims  title  must  be  a  defendant  with  the  tenant  in  possession. 
Per  C.  B.  M.  7  An. 

[*]Or,  he  may  appear  alone  by  order  of  the  court,  or  by  consent  of  the 
attorney  for  the  plaintiff. 

The  court  (of  B.  R.)  will  not  order  the  landlord  to  be  made  defendant  in   the 

room  of  the  tenant  in  possession,  on  an  affidavit  that  he  is  a  material  witness.     Str. 
632. 

"One  claiming  as  lord  by  escheat  may  be  admitted  defendant  in  an  ejectment 
brought  against  the  tenant  in  possession  by  the  lessor  of  ono  claiming  as  heir  at 
la^     3  Burr.  1290.     1  BIk.  367. 

fend  ihounhtl'^^''  claiming  under  (he  person  last  seised,  will  be  admitted  to  dc- 

A  moHiJl   ^"^  "^'^''''  ^^°  *"  possession.     3  T.  R.  783. 
^^  A  mortgagee  was  pennitted  to  defend  an  ejectment  with  the  mortgagor.  S  T.  R. 
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A  cesta/  que  trust  who  has  never  been  in  possession,  will  not  be  admitted  to  do- 
'  ibnd.     3  T.  R.  783. 

A  devisee  in  trust,  not  liaving  been  in  possession,  was  permitted  to  defend  an 
ejectment.     4  T.  R.  122. 

The  immediate  heir  to  the  person  last  seised  will  be  admitted  to  defend,  though 
he  has  never  been  in  possession.     3  T.  R.  783. 

Landlord  is  not  to  be  made  defendant  without  tenant  in  possession,  tliough  he 
refuses  to  appear,  only  joined*     Barnes,  172. 

So,  if  tenant  has  quitted  possession.     Barnes,  175. 

So,  he  who  claims  title  shall  be  joined  as  defendant,  though  the  plaintiff 
opposes  it,  and  he  is  entitled  to  privilege.     1  Sal.  256. 

Though  she  is  wife  to  the  lessor*     1  Sal.  257. 

But  he  shall  not  be  joined  upon  the  plaintiff 's  motion,  without  his  request* 
1  Sal.  256. 

Nor,  shall  he  be  made  a  plaintiffby  rule  who  is  entitled  to  privilege. 
Qu.  I  Sal.  256. 

The  court  will  order  an  infant  lessor  of  the  plaintiff  to  name  a  good  plaintifi^  to  b«. 
answerable  for  costs.     Str.  694.     Str.  932.     B.  R.  H.  56. 

But  not  a  lessor  having  privilege  of  parliament.     Str.  479. 

If  the  guardian  undertake  for  costs,  it  is  sufficient.     Cowp/  12d. 

So,  the  defendant  may  pray  a  special  rule  to  defend  for  so  much. 

If  it  be  a  church,  in  which  he  ought  to  perform  djvine  service,  he  may 
have  a  special   rule  to  defend  for  that.     1  Sal.  256. 

In  ejectment  for  a  chapel,  the  parson  cannot  defend  only  for  a  right  to  enter  and 
perform  divine  service,  notwithstanding.     Salk.  256.     Str.  914. 

A  doubtful  equity  cannot  be  set  up  in  ejectment,  as  a  defence  of  the  title  of  tlM 
heir  at  law.     2  T.  R.  684. 

A.  by  an  agreement  in  writing,  but  not  stamped,  articles  with  B.  to  grant  him  a- 
lease  for  twenty-one  years,  B.  enters  and  continues  in  possession  eighteen  years ; 
but  no  lease  was  ever  tendered  by  A.  or  demanded  by  B.     The  agreement  is  a  de« 
fence  to  an  ejectment  by  A.     Cowp.  473. 

In  ejectment,  which  is  a  fictitious  action  to  recover  the  possession,  the  lessor  of 
the  plaintiff  shall  not  be  permitted  to  defeat  a  sc^emn  deed  under  his  own  hand,  cov« 
enanting,  that  the  defenchmt  shall  enjoy  the  premises,  and  also  for  further  assurance. 
Cowp.  597. 

An  ejectment  cannot  be  maintained  contrary  to  the  lessor's  own  covenant.  4 
Barr.  2209. 

So,  there  may  be  a  rule  to  amend  the  declaration  and  plead  in  a  special 
manner,  to  bring  the  merits  of  the  case  in  question.     Carth.   180. 

Defendant  need  not  plead  the  statute  of  limitations,  for  plaintiff  must  shew  a  right 
•f  possession  as  well  as  of  property.    1  B.  M.  60.     4  Burr.  1963. 

Though  defendant  confesses  lease,  &c.  he  may  afterwards  move  to  set  aside 
Terdict  for  variance.     Barnes,  175. 

[*]If  an  affidavit,  on  which  a  motion  is  originally  made,  is  entitled  in  the  name  of 
the  casual  ejector,  and  the  rule  to  shew  cause,  &c.  is  in  the  name  of  the  tenant  is 
possession,  it  is  wrong,  and  the  rule  shall  be  dischaiged ;  for  it  appears  to  be  « 
different  cause,  and  a  rule  in  one  cause  cannot  be  supported  by  an  affidavit  in  another* 
Andr.  368. 

When  the  party  appearing,  has  entered  into  the  consent  rule  and  pleaded,  hm  may 
move  for  a  rule  to  reply,  before  the  plaintiff's  lessor  has  joined  in  Uie  consent  rule, 
and  the  plaintiff  may  be  non-prossed  thereby  :  but  as  the  plantiffis  only  a  ficti- 
tious person,  the  defendant  will  not  be  entitled  to  costs.     2  Blk.  763. 

When  the  lessor  claims  as  heir,  and  proves  \ku  pe^ligrce,  and  ato^,  and  the  da* 
fendant  sets  up  a  new  case,  which  is  answered  by  fresh  evidence  on  the  part  of  the 
lessor,  the  defendant  is  envied  to  the  general  reply.     4  T.  R.  497. 

Evidence  must  in  all  cases  be  given  of  the  possession  of  the  ddhndattt,  or  such 
Vol.  VI.  54  f*426j 
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of  his  under-tenants  as  haTe  declarations  served  upon  them  at  the  tine  of  the  coai* 
menccment  of  the  action.     7  T.  R.  327.     1  B.  &  P.  673. 

Where  an  ejectment  is  brought  by  a  landlord  against  the  tenant,  proof  of  title  will 
not  be  required,  since  a  tenant  is  not  permitted  to  controvert  the  title  of  the  person 
under  whom  he  came  into  possession.  And  this  principle  is  extended  to  the  uoder- 
iennnts  of  the  original  lessee,  as  well  as  to  the  lessee  himself;  so  that  if  B.  claim« 
ing  under  A.  lets  the  lands  to  C,  and  A.  afterwards  brings  an  ejectment  against  C, 
€.  cannot  dispute  A/s  title.     7  T.  R.  488. 

On  the  determination  of  a  tenancy  for  a  determinate  period^  the  landlord  has  only 
to  prove  the  counterpart  of  the  lease  by  the  subscribing  witness,  when  the  demise 
is  by  deed.    7  East,  3^* 

If  parol  evidence  should  be  ofierad  to  prove  a  tenancy  ;  it  is  no  objection  thai 
there  is  some  written  i^reeinent  relative  to  the  holding,  unless  it  should  appear  that 
the  agreement  was  between  the  landlord  and  tenant,  and  that  it  continued  in  force 
to  the  very  time  to  which  the  parol  evidence  applies.     12  East,  237.     Id-  239. 

•^  The  signing  of  the  consent  nile,  delivering  a  new  declaration,  putting  in  com- 
mon bail  and  filing  the  plea,  are  simultaneous  acts.  Jackson  v.  Woodward,  2 
Johns.  Cas.  110.  S.C.    Coleman,  120.  y 

(Q  Z  4.)  Judgment. 

If  the  defendant  does  not  appear  within  four  days  after  the  begitining  of 
the  term,  after  the  declaration  delivered,  (if  the  action  is  in  London  or 
Middlesex,)  upon  an  affidavit  of  the  deliverjr  of  the  declaration  to  the  ten- 
ant bimseli  or  his  wife,  before  the  essotn-day  of  the  same  term,  with  notice 
to  appear  at  the  beginning  of  the  term,  there  shall  be  judgment  against  the 
casual  ejector  named  in  declaration,  and  thereupon  an  habere  facias  possession 
nem^  to  put  the  plaintiff  in  possession. 

Or,  upon  delivery  to  the  servant,  if  by  letter  or  otherwise  the  tenant  in 
possession  afterwards  acknowledges  notice  thereof.     1  Sal.  255. 

Peclaration  must  be  delivered  before  the  essoin«day  of  die  t«rm,  or  no  judgment 
till  next  term.     Barnes,  172. 

Declaration  of  Trinity,  with  notice  to  appear  next  Hilary,  appearance  of  Michael- 
mas is  bad.     Barnes,  250. 

The  affidavit  of  one  who  saw  the  declaration  served  upon>  and  heard  it  explained 
to  the  tenant  in  possession,  is  sufficient.     2  B.  &  P.  120. 

Semble,  thatm  K-  B.  the  affidavit  must  state,  that  the  declaration  was  delivered 
to  the  tenant  before  the  essoin-day  ;  that  the  declaration  was  received  by  the  wife 
prior  to  the  essoin-day,  and  the  hke.  14  East,  441.  But  in  C.  B.  where  service 
18  upon  the  wtfe,  it  need  not  appear  from  the  affidavit,  that  the  declaration  came  to 
her  hands  before  the  essoin-day,     1  H.  B.  644. 

[♦]lf  the  plaintiff  has  judgment  for  the  whole,  when  he  had  title  only  to  a 
moiety,  it  is  no  error.     Dub.  Cro.  Car.  7. 

So,  if  the  defendant  does  not  appear  within  a  week  after  the  term,  when 
be  action  lies  in  another  county,  and  an  affidavit  is  made  of  (he  delivery  of 

l^v/f         ''"'  i.""  }^^  cs.oin.day  of  Hilary   or    Trinity  term,    with 
notice  to  appear  the  next  term. 

s^ch  ate^^^  'fi?'   ""'^'^  ?^'^""  '^  '^PP^^'-  ^he    next  term,  upon 

Trtitv  tfrl  '  ^^T/^^^^  ^"^  ""  .'"^^  ^^''  ^^^  defendant  to  appear  in  Hilar/or 
ly"  hSethril  h?-  '^"P^« /^^r'ce  ^[the  rule  he  does  not  appear  according- 
Wher^ SL  1     judgment  against  the  casual  ejector.  ^^  ^ 

tions  served,  thtTn^^of'^.'^^^^^^^^  ^^^^"^''  "^"^  «  «he  several  declam- 

claration  wa^  deli^^  ZJ^r.^^'T^'^  *^"^?*  '^^"^^  *«  ^^^^  any  particular  de- 

names  of  all  the  ^ti^C^n!       ^"^  '"'^l^''  *^  «"^^  dechimtion,  instead  of  the 

[*427]  ^'  ^"^  ""**  ^^^  P*^^«^«  ^i^ir^g  the  affidavit  of  service,  could  not 
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siv^ar  Ibat  a  oopj  of  any  one  declaration  and  notice  had  been  served  on  all  the  ten- 
ants, the  court,  notwithatanding,  thought  one  rule  sufficient  on  motion  for  judgment 
agafaist  the  casual  ejector.     7  T.  R.  477. 

Rule  touching  the  rule  for  iudgment  in  ejectment.     4  T.  R.  1 . 

Rule  of  C.  R.  relative  to  the  entry  of  rules  for  judgment  in  ejectment  1  Taunt 
817- 

Rule  touching  the  entry  of  rules  in  ejectment.  4  T.  R.  1. 

Rule  of  C.  B.  relative  to  the  book  of  entry  of  rules  in  ejectment     1  Taunt  317. 

But  after  iudgment  signed,  a  judge,  before  the  assizes,  if  possession  is  not 
tftken,  may  direct  the  plaintiff  to  accept  a  plea.     Sal.  516* 

Jud^ent  against  the  casual  ejector,  though  regular,  will  be  set  aside  even  aAer 
execution  executed,  upon  affidavit  of  merits,  or  other  circumstances.     4  Burr.  1996. 

A  judgment  and  execution  will  not  be  set  aside  to  let  in  the  owner  to  defend  m^o 
had  notice  of  the  ejectment,  but  concluded  from  the  plaintiff's  foim^  conduct,  that  it 
would  not  be  proceeded  in.     3  Taunt.  506. 

Writ  of  possession  executed,  set  aside  on  circumstances,  and  the  mesne  landlord 
lei  in  to  try.     5  Taunt.  205. 

After  judgment,  every  possible  intendment  will  be  made  in  favour  of  the  plaintiff, 
and  if  the  title  declared  on  can  by  any  means  be  supposed  to  exist  consistently  with 
the  judgment,  such  judgment  will  be  supported.     2  N.  R.  1. 

If  rent  be  tendered  before  the  delivery  of  the  declaration  in  ejectment,  the  court 
will,  on  motion,  set  aside  the  proceedings,  with  costs.     2  Blk.  746. 

Where  mortgaged  premises  are  recovered  from  the  tenant,  the  mortgagee  is  en- 
titled  to  relief  under  st  4  Geo.  2.  c.  2S.  s.  2.     3  Taunt  402. 

Where  the  ejectment  is  undefended,  and  against  the  mortgagor  himself,  the  court 
have  no  jurisdiction  under  7  Greo.  2.  c.  20.  Secua^  where  against  his  jtenant  4 
Taunt  887. 

On  setting  aside  an  ejectment,  upon  payment  of  arrears,  they  are  to  be  computed 
only  up  to  the  last  rentpday.     4  Taunt.  883. 

If  the  term  expires  pett({«/)<£  lite^  yet  the  plaiutiflf  may  recover  damages, 
though  not  the  term.     (Vide  2  Sir.  1056.) 

And  the  term  shall  not  be  enlarged  without  consent,  though  the  plaintiff 
was  delayed  by  injunction.     1  Sal.  257.     Mod  Ca.  130.  Carth.  3.     [Vide 
supra.] 

Ifthedeclffrstion  be  delivered  of  a  hou^eor  land  void  of  a  possessor,  there 
must  be  a  lease  executed  upon  the  land,  &c.  and  before  f  *]judgment,  there 
shall  be  an  affidavit  of  the  lease,  entry,  &c.  and  a  rule  upon  motion  for  a  per- 
emptory plea.     R.  1  Sal.  255. 

There  shidl  be  a  rule  for  judgment,  on  affidavit  of  the  messuage  being  empty  aad 
door  shut,  of  lessor  entering  by  standing  in  the  threshold,  and  taldng  hold  of  the 
knocker,  lease,  entry,  ouster  and  delivery  of  ejectment.     B.  R.  H.  112. 

Leaving  beer  in  an  alehouse-cellar,  is  keeping  possession  ;  and  if  judgment  is 
signed  on  a  lease  sealed,  as  on  a  vacant  possession,  it  shall  be  set  aside.  Str. 
1064.  , 

But  motion  for  judgment  against  the  casual  ejector  in  London  or  Middle- 
sex will  not  be  allowed,  if  it  is  not  made  wilhin  a  week  after  the  first  day  of 
Michaelmas  or  Easter  term,  or  within  four  days  after  the  first  day  of  Hilary 
or  Trinity  term.     Per  Rule,  Tr.  32  Car.  2.  Mills.  80. 

The  clerk  of  the  rules  of  the  court  of  B.  R.  shall  for  the  future  keep  a  book,  in 
which  shall  be  entered  all  the  rules  which  from  time  to  time  shall  be  delivered  out  in 
ejectments,  instead  of  the  present  book,  containing  a  list  of  the  ejectments  moved  ; 
in  which  book  shall  be  mentioned  the  number  of  the  entry,  tlie  county  in  which  the 
premises  lie,  the  names  of  the  nominal  plaintiff,  the  first  lessor  of  the  plaintifi, 
(yrith  the  words  *'  and  others,''  if  there  be  more  than  one,)  and  also  the  name  of  the 
casual  ejector.     4  T.  R.  1. 

Unless  the  rule  for  judgment  shall  be  drawn  up  and  taken  away  from  the  office  e^ 
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Hub  clerk  of  the  rules  within  two  days  after  the  end  of  the  term  in  which  the  ejeetment' 
shall  be  moved,  no  rule  shall  be  drawn  up  or  entered  in  the  book,  nor  shall  any  pro-' 
ceedings  be  had  in  such  ejectment.     Ibid. 

Or,  there  18  not  a  new  notice  given  to  the  tenant  in  possession.  1  Sal. 
257. 

Where  the  plaintiff  is  nonsuited  for  want  of  the  defendant's  confessing  ^^^^ 
^ntry,  and  ouster,  he  is  not  entitled  to  sign  judgment  against  the  casual  ejector  till 
the  posiea  comes  in  on  the  day  in  bank.  2  T.  R.  779.  Vide  Lilly's  Pr.  Reg.  HU 
Postea.     1  Salk.  259. 

Casual  ejector  cannot  confess  judgment  Str.  531. 

If  judgment  is  obtained  upon  service  of  A.  who  counterfeits  himself  tenant 
n  possessio  n,  there  shall  be  restitution.     Mod.  Ca.  73. 

A  landlord  from  whom  the  ejectment  was  concealed,  will  not  be  let  in  to  defend 
after  a  recovery,  without  collusion,  and  sale  and  transfer  of  part     4  Taunt.  820. 

If  judgment  is  set  aside,  uid  possession  ordered  to  be  restored,  but  lessor  of 
plaintiff  absconds,  so  the  rule  ineffectual,  a  writ  of  restitution  shall  issue.  Barnes, 
178. 

So,  if  the  plaiotifTwas  nonsuited,  of  had  a  verdict  against  him  in  a  former 
ejectment  for  the  same  tenements,  he  shall  be  restrained  from  proceeding 
upon  motion  till  he  pays  the  costs  of  the  former  action.     4  Mod.  379. 

"Whether  a  second  ejectment,  brought  before  the  costs  of  a  prior  ejectment  have 
been  paid,  is  brought  upon  the  demise  of  the  same,  or  different  persons,  against  all 
or  some  of  the  same  parties,  or  with  others,  or  for  the  same  or  different  premises  ; 
if  brought  to  try  the  same  title  to  part  of  the  same  estate,  proceedings  will  be  stay- 
ed.    6  T,  R.  740. 

Proceedings  in  a  second  ejectment  will  be  stayed  till  the  costs  of  a  former  one 
have  been  paid,  although  the  lessor  of  the  plaintiffin  the  second  ejectment  were  the 
defendant  in  the  first     6  T.  R.  223.     3  B.  6q  P.  22. 

Proceedings  in  a  second  ejectment  were  stayed  until  the  costs  of  a  prior  eject* 
ment  were  paid,  in  a  case  where  the  second  action  was  between  the  [*lheir  of  the 
plauitiff 's  lessor,  and  the  heir  of  the  defendant  in  the  first  action.     8  T.  it  645. 

The  courts  will  stay  proceedings  in  a  second  ejectment  until  the  costs  of  a  former 
one  be  paid,  if  tlie  conduct  of  the  party  against  whom  the  application  is  made,  has 
been  vexatious  or  oppressive,  although  he  may  not  be  liable  to  the  costs  of  the  first 
fiction.     2  Blk.  904. 

An  ejectment  brought  by  the  fraudulent  assignee  of  an  insolvent  debAr  was  stay- 
ed till  the  costs  of  former  ejectments,  which  had  been  brought  by  the  debtor  himselH 
were  paid.     2  Blk,  1180. 

The  proceedings  in  a  second  ejectment  were  stayed  until  the  costs  of  an  action 
for  mesne  profits,  (upon  which  the  lessor  in  the  second  ejectment,  who  had  been 
the  defendant  in  the  first,  had  brought  a  writ  of  error),  as  well  as  the  costs  of  the 
first  ejectment,  were  paid.  4  East,  585.  ;  though  the  first  ejectment  was  in  another 
inclined      Ib^^'  ^^^'  ^^*  damages  in  the  action  for  mesne  profits  will  not  be 

rr.J^Z^^^^P^^  }^  ejectment  may  be  stayed  the  day  before  trial,  till  the  costs  of  a 
rormer  ejectment  are  paid.     2  Blk.  1 1 58. 

ih7il!^^.u^  y^!'""^^!^  pending  a  second  ejectment,  to  enforce  payment  of 
tvfo?*^^    ^^  first,  should  be,  that  the  proceedings  may  be  stayed  not  until  securi- 

?f  it  sh^lS'^tnf.  !k  ^T  ^'*'''"'  ^""^T^  they  are  paid  5  and  the  affidavit  in  support 
PI  M  Should  state,  that  tliey  are  unpaid.     1  T.  R.  491, 

^^^^£^Z^^^^         grant  new  trial  at  bar,  but  o^  payment  of  costs  of  the 
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Altbougb  in  0uch  former  ejectment  the  lessor  of  the  plaintiff  never  entered  into  the 
consent  rule.     2  Bl.  904.  1 1 58. 1 180. 

If  there  is  judgment  for  defendants  in  ejectment  on  the  demise  of  hysband  and 
wife,  (the  remainder  being  in  the  wife,  who  proceeds  after  her  husband's  death,}  be- 
cause tenant  for  Ufe,  though  a  papist  educated  abroad,  may  conform  ;  and  on  his 
death,  wife  brings  new  ejectments  against  some  of  the  former  defendants  and 
others ;  the  court  will  stay  proceedings  in  the  new  till  the  costs  of  the  old  are  paid. 
Str.  1162. 

Ifthe  first  ejectment  was  in  C.  B.,  and  there  was  a  rule  there  to  stay  him 
in  a  second  till  costs  paid,  there  shall  be  the  same  rule  in  B.  R.  if  he  after* 
wards  sues  there*     1  Sal.  255. 

But  the  defendant  in  a  former  ejectment  shall  not  be  restrained,  if  the  ver- 
dict was  against  him  till  he  pays  the  costs  ;  for  though  he  was  barred  before, 
the  new  ejectment  by  him  is  not  vexatious.     R.  4  Mod*  379. 

So,  ifthe  defendant  brings  error,  and  afterwards  delivers  a  declaration  in 
ejectment,  he  shall  not  be  bound  to  pay  the  costs  upon  the  first  ejectment. 
1  Sal.  269, 

Yet  the  court  will  stay  all  proceedings  on  the  second  ejectment,  till  error 
determined*     1  Sal.  258. 

If  a  mortgagee  brings  ejectment,  the  court  will  order  him  to  shew  cause  why,  on 
payment  or  bringing  into  court  principal,  interest,  and  costs,  proceedings  should  not 
be  stayed.     Str.  413. 

On  the  apphcation  of  the  mortgagor,  or  his  assignee  of  the  equity  of  redemption, 
the  court  will  stay  proceedings  in  ejectment  on  payment  of  principal,  interest,  and. 
casts,  without  paying  money  due  on  a  bond ;  but  not  if  it  was  an  heir.     Str.  1107. 
And.  341. 

If  mortgagee  has  given  notice  that  he  requires  a  bond,  (a  lien  on  the  estate,)  to 
be  paid,  as  well  as  mortgage,  there  cannot  be  a  rule  to  stay  proceedings  [*]on  pay- 
ment of  principal,  interest,  and  costs,  on  mortgage  only.     Barnes,.  177. 

But  this  extends  not  to  bond  due  to  an  assignee  in  his  own  right.     Barnes,  182. 

On  pajrment  of  principal,  interests,  and  costs,  the  court  will  stop  proceedings  in 
ejectment  on  a  mortgage,  and  on  the  bond  for  performance  of  covenants ;  and  will 
discharge  defendant  out  of  custody,  though  he  had  agreed  to  convey  equity  of  re- 
demption to  plaintifi^  if  plaintiff  has  not  tendered  him  a  conveyance  to  be  oxecuted. 
Wils.  80. 

The  court  will  not  stay  the  proceedings  on  the  mortgagor  paying  principal,  inter- 
est, and  costs,  if  he  has  agreed  to  convey  the  equity  of  redeniption  to  the  mortgagee. 
7  T.  R.  185. 

Where  a  mortgagee  brings  an  ejectment  to  get  possession,  and  the  mortgagor 
moves  to  stay  proceedings,  on  payment  of  what  is  due,  and  costs  ;  if  the  mortgagee 
gives  notice  of  other  demands,  as  cause  against  the  order,  he  must  specify  the  nature 
and  amount  of  such  demands.     3  Anst.  987. 

The  time  for  the  application  of  the  tenant  to  stay  proceedings,  under  4  Geo.  3.  c. 
28.  b  limited  to  the  time  anterior  to  the  trial.     7  East,  362. 

Afler  judgment  on  re-entry  for  non-payment  of  rent,  and  before  writ  of  pos- 
session executed,  the  court  will  stay  proceedings,  on  payment  of  rent  and  costs. 
Str.  900. 

On  staying  proceedings  on  payment  of  arrears  of  rent  and  costs,  the  landlord  shall 
only  allow  land-tax  for  the  rent,  and  not  what  was  paid  more  on  account  of  improve* 
ments.     Str.  1191.     Wils.  21. 

On  staying  proceedings,  on  payment  qf  money  due,  the  prothonotary  will  make 
just  allowances.     Barnes,  176. 

Rent  due  to  lessor  of  plaintiff  as  devisee,  more' due  to  him  as  executor,  proceed- 
ings stayed  on  paying  what  was  due  to  him  as  devisee.     Barnes,  184. 

In  ejectment  on  two  demises  of  different  lands,  judgment  to  recover  temUnum  «»- 
1^1  in  the  singular,  is  good.     Str.  835 

[*430j 
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If  there  are  two  counts  in  the  declaratioa  on  two  demisei  of  different  penoibr  oi 
the  same  premises,  and  judgment  is  entered  for  plaintiif  on  one  count,  and  for  defend* 
ant  on  the  other ;  the  court,  en  error,  will  interpret  the  Unmnenla  prcsdicL  as  to  th« 
second,  to  mean  the  term  in  the  premises,  and  it  will  be  well.     Str.  908. 

Or,  if  the  judgment  is  that  plaintiff  recover  his  terms  (in  the  plural)  mi  two  demi* 
ses  of  the  same  premises  for  the  same  term,  both  as  to  commencement  and  dum- 
tion ;  on  error  brought,  the  court,  in  order  to  support  the  judgment,  will  intend  that 
the  two  lessors  were  joint-tenants^  and  made  separate  leases.  Str*  1180.  1  Wils.  1. 
'  If  judgment  is  regularly  signed,  but  without  loss  of  trial,  it  may  be  set  aside,  ok 
payment  of  costs  and  taking  notice  of  trial.    In  B.  R.  as  in  €.  B*     Str.  975. 

The  court  cannot  stay  proceedings  after  special  verdict  in  ejectment,  though  tfa« 
lessor  of  plaintiff's  tide  is  at  an  end  ;  for  he  may  proceed  for  damages  and  costs. 
Str.  1056. 

Not  every  person  claiming  title  is  landlord  within  11  O.  2.  but  one  who  is  in  sobm 
degree  of  possession ;  as,  by  receiving  rent,  &c.    Barnes,  193. 

If  kndiord  (by  virtue  of  stat.  11  6.  2.  c.  19.)  appears  alone,  and  afler  judgment 
ibr  plaintiff  brings  error,  plaintiff  cannot  have  execution  tiU  error  determined.  Btr« 
1241. 

If  the  landlord  on  tenant's  not  appearing  makes  himself  defimdant,  and  pldhtiS 
^obtains  judgment  against  him,  and  moves  for  leave  to  take  out  execution  against  caa-' 
ual  ejector,  and  defendant,  who  has  regularly  sued  out  error  before  this,  does  not 
shew  it  for  cause  against  Che  rule  for  execution,  which  is  made  absolute,  andpos-' 
session  delivered,  this  shall  not  be  afterwards  set  aside  as  irregular.     2  B.  M.  756* 

[^]If  landlord  is  added  defendant  to  one  tenant,  who  appears  for  part,  and  defends 
alone  for  other  part  where  tenant  refuses  to  appear,  plaiat^  shall  have  judgment  ibr 
this  last  part  against  casual  ejector,  with  stay  of  execution.     Barnes,  179. 

If  some  defendants  confess  lease,  &c.  and  there  is  verdict  against  them,  and 
others  do  not  confess,  and  are  acquitted,  plaintiff  shall  have  judgment  against  casual 
ejector.     Barnes,  174. 

If  landlord  made  defendant  does  not  appear  to  confess,  &c..  execution  shall  b« 
against  the  casual  ejector.     Barnes,  182.  185, 186. 

The  court  will  not  give  leave  to  take  out  execution  on  judgment  against  casual 
ejector,  after  verdict  for  plaintiff,  pending^rror  broi^ht  by  defendant;     Barnes,  208. 

For  non-payment  after  issue,  it  may  be  signed  against  defendant,  but  not  against 
easual  ejector.     Barnes,  253. 

If  lessor  of  plaintiff  dies  after  issue  joined,  and  before  the  assises,  and  plaintiff  is 
nonsuited  because  defendant  does  not  confess  lease,  &c.,  executor  of  lessor  shall 
sot  have  costs  taxed  on  tlie  common  consent-rule.  2  Wils.  7. 

If  in  ejectment  against  two,  one  dies  after  issue,  but  before  trial,  the  death  most 
be  suggested  on  the  plea-rolI,  but  need  not  on  the  niaiprius  roll ;  it  must  be  award« 
od,  diat  proceedings  stay  against  the  deceased,  but  no  need  of  ^uod  quernUcapM  ; 
and  judgment  must  be,  not  for  a  moiety,  but  that  plaintiff  recover  his  term  ;  but  hm 
must  take  execution  for  no  more  than  he  has  a  right  to  recover.     1  B.  M.  362. 

A  judgment  in  ejectment  is  a  recovery  of  the  possession  without  prejudice  to  tho 
right ;  and  he  who  enters  under  it  can  only  be  possessed  according  to  right ;  and 
he  who  recovers  a  naked  possession  only,  without  right,  can  convey  no  other  to  his 
feofl^.     1  B.  M.  60.  ^ 

Possession  under  a  judgment  in  ejectment,  enures  according  to  the  right  of  ibm 
party  recovering,  and  no  more.     Cowp.  689. 

On  a  specif  verdict  it  ought  to  appear  that  lessor  of  plaintiff  might  enter  at  the 
time  he  brought  the  ejectment     Ibid. 

^^A^l^^^^^^'l''^.  ™**^®  unfairiy,  and  in  prejudice  of  those  in  lemamd^r, 
to  bfv^w  '''^^'^yj'^  ^"^  «i^r  ^^  ^^  d«*th,  ought,  at  the  trial,  to  be  presumed 

O^}^^^'''^^^^^  Ibid.    VidePoiar. 

meTnSlT.t'^^^^1  5^'?  ^^*  ^^^^y.  must  recover  it  subject  to  the 

The^or^L^'^5'^'^^^^      possession  subject  to  it.     1  B.  £  138. 

pei^yund  plaumff  and  casud  ejector  are  to  b^ 
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•r  aa  metion  leally  brought  bj  the  lessor  of  the  plaintiff  agiuiist  the  tenant  in  possM- 
aion,  who  are  substantially  the  only  parties  to  the  suit* 

But  the  plaintiff  in  ejectment  is,  so  far  as  the  action  of  ejectment  is  concerned)  to 
be  considered  the  real  plaintiff,  though  in  fact  merely  nominal.  The  party,  there- 
fore, in  whose  name  the  demise  is  laid  cannot  release  the  action.     4  M.  &  S.  300. 

The  English  notice  at  the  foot  of  the  declaration  was  subscribed  by  the  nominal 
plaintifi^  instead  of  the  casual  ejector,  and  the  rule  for  judgment  was  discharged. 
JBames,  172.     1  Barnard,  116. 

The  court  refused  to  set  aside  the  proceodings  for  irregularity  upon  a  similar  ob- 
jection being  made.     3  T.  R.  351. 

The  notice  at  the  foot  of  the  declaration  was  not  signed,  and  the  court  set  aside 
the  proceedings  for  irregularity.     1  Barnard,  43. 

In  certain  cases  the  court  will  permit  an  amendment  to  be  made  in  a  notice  aft 
tha  bottom  of  the  declaration.     7  T.  R.  469. 

Ejectment  against  several  tenants,  the  name  of  each  was  prefixed  to  the  notice 
aenred  on  him ;  only  one  rule  necessary  on  motion  for  judgment  against  the  casual 
ejector.     7  T.  R.  477. 

There  is  no  distmction  between  judgment  on  voidict,  or  by  default. 

[*J  An  action  for  mesne  profits  is  consequential  to  a  recovery  in  ejectment,  and 
may  be  brought  by  lessor  of  plaintiff  in  his  own  name,  or  that  of  the  nominal  lessee. 

The  tenant  b  concluded  by  the  judgment,  and  cannot  controvert  the  title ;  con- 
sequently, cannot  controvert  plaintiff's  possession,  which  is  part  of  his  title. 

This  judgment  only  concludes  the  parties  as  to  thp  subject-matter  of  it ;  beyond 
the  time  laid,  it  proves  nothing  at  all. 

As  to  the  length  of  time  the  tenant  has  occupied,  or  as  to  the  value,  the  judg^ 
inent  proves  nothing  ;  therefore  they  must  be  proved,  and  the  occupation  roust  be 
within  the  time  laid  in  the  demise.  R.  by  all  the  Judges  unanimously.  2  B.  M. 
665. 

If  one  tenant  in  common  recover  against  another  in  ejectment,  by  default ;  tres- 
pass lies  for  the  mesne  profits.     3  wSa.  118. 

If  tenant  in  possession  absconds,  and  plaintiff  (the  landlord)  serves  his  house- 
keeper, and  fixes  another  copy  of  declaration  on  the  premises,  on  motion  and  ser- 
vice of  the  rule  in  like  manner,  judgment  shall  be  entered  against  casual  ejector. 
2B.  M.  1116.     2B.  M.  1181. 

The  court  will  not  arrest  judgment  of  Hilary,  1  G.  3.,  becau^^o  the  declaration 
alleges  defendant  entered  against  the  peace  of  the  said  king,  and  lays  the  demise^ 
in  the  thirty-third  year  of  the  said  king.     2  B.  M.  1159. 

If  the  declaration  is  wrong  entitled,  (as,  17  G.  instead  of  16  &  17  G.)  no  r\jAm 
for  jn<%raent.     Barnes,  186. 

On  nonsuit  for  want  of  confessing  lease,  &c.  plaintiff  must  proceed  for  costs  on 
theeommon  rule  ;  if,  instead  thereof,  he  takes  jL  fa.,  it  shall  be  set  aside.    Barnes, 
182. 

If  the  lessor  of  the  plaintiff  abandon  the  action  afler  the  appearance  of  th» 
tenant,  or  landlord,  and  refuse  to  join  in  tho  consent  rule,  he  is  held  not  liable  to  the 
defendant's  costs,  upon  the  principle,  that  until  he  has  put  his  signature  to  the  rulof 
he  has  not  consented  to  proceed  against  the  new  defendant.     2  Blk.  904. 

The  remedy  for  recovering  the  costs  of  a  nonsuit,  upon  the  merits  in  ejectmentv 
is  by  attachment,  afler  service  of  a  copy  of  the  consent  rule,  and  allocators,  and 
refusal  to  pay.     3  Taunt.  485. 

Where  the  lessor  of  the  plaintiff  dies  aftisr  nonsuit  in  ejectment,  tho  court 
will  not  grant  a  distringas  upon  his  goods,  for  a  contempt  in  the  executor  in  not 
obeying  the  order  upon  the  consent  nile  to  pay  costs.     2  Smith,  407. 

There  is  no  judgment  for  costs,  where  the  judgment  is  against  the  casual  ejec-* 
tor  y  but  action  lor  mesne  profits  lies,  in  which  the  expenses  uoay  be  recovered* 
Lofit461. 

On  judgment  against  tho  casual  ejector,  mesne  profits  siiould  be  recovered  from 
the  deltiHBij  of  deckuatioa  to  lenaat  in  possession,  or  froui  actaoi  demand  ;  on  judg- 
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ment  against  tenant  in  posfiession,  (or  landlord),  from  duster  admitted  by  comnotf 
consent-rule.     Barnes,  87. 

Actions  tor  mesne  profits  should  not  be  favoured,  as  they  tend  to  create  double 
expense,  and  plaintiffshould  be  ready  at  trial  of  ejectment  to  prove  his  damages.  Ibid. 

In  action  for  mesne  profits,  if  the  tenant  has  been  served,  but  has  not  entered  into 
the  common  rule,  the  title  need  not  be  proved,  but  possession  must  be  proved  iu 
both  ;  if  he  has  entered  into  common  rule,  if  action  is  by  lessoFi  his  possession 
must  be  proved ;  if  by  lessee,  it  need  not.     Barnes,  456.  472, 473. 

Action  for  mesne  profits  may  be  brought  in  name  of  nominal  plaintifi^  ailer  judg- 
ment by  default  against  casual  ejector  ;  costs  of  ejectment  inserted  in  declaration-as 
consequential  damages;  on  tiial,  it  is  sufficient  to  give  in  evidence,  the  judgment, 
writ  of  possession,  and  return  of  execution,  defendant's  [*]occupation  of  premises, 
their  value,  and  costs  of  ejectment.     Barnes,  472,  473. 

If  a  rule  to  defend  for  two-thirds,  and  judgment  for  the  rest,  there  should  be  an  in- 
dorsement of  what  part  to  take  possession.     Barnes,  191. 

If  judge  who  tried  cause  reports  ,that  geneml  verdict  was  good  for  part,  bad  for 
part;  rule  that  plaintifi*  shall  take  possessionof  that  part  only  which  judge  reported 
good.    Barnes,  468.  « 

If  the  sheriff,  on  ejectment  for  fiVe-eights  of  a  cottage,  give  possession  of  the 
whole,  the  tenant  shall  be  restored  to  his  possession  of  three-eights.     3  Wils.  49. 

If  judgment  is  regularly  obtained  against  casual  ejector,  the  tenant  having  neglected 
to  give  notice  to  his  landlord,  (an  in&nt),  the  court  will  set  aside  judgment  and  writ 
of  possession,  order  tenant  to  pay  costs,  and  landlord  to  be  made  defendant  under 
terms.     4  B.  M.  1996. 

Judgment  signed  against  casual  ejector  for  mistake  in  body  of  plea  of  name  of 
lessor  of  plaintiff,  instead  of  nominal  plaintiff,  shall  be  set  aside  with  costs.  Barnes, 
191. 

If  declaration  is  delivered  without  prothonotary's  name  on  it,  yet  on  motion  the 
court  will  make  rule  for  judgment,  unless  appearance  in  the  usual  time,  notice  of 
prothonotary's  name  being  given.     Barnes,  192,  193. 

Proceedings  shall  be  staid,  if  the  premises  are  lands  in  ancient  demesne.  Bamesy 
194* 

^  In  ejectment,  where  there  are  several  defendants,  who  possessed  separate  parts, 
of  the  premises  demanded,   and  who  entered  into  die  consent  rule,  and  pleaded 
jointly,  the  jury  found  the  defendants  severally  guilty,  as  to  the  parts  by  them  pos- 
sessed, respectively,  and  not  guilty  as  to  the  residue,  judgment  will  be   enteied 
against  them  severally.     Jackson  «•  Woods,  5  Johns.  Rep.  278. 

So,  if  several  defendants  appear,  enter  into  the  consent  nile,  and  plead  jointly,  tha 
plaintiff,  in  order  to  recover  against  them  all,  must  prove  a  joint  possession.    Jack- 
son V.  Huzen,  2  Johns.  Rep.  438. 

A  judgment  in  ejectment  cannot  be  enforced  afler  the  term  of  the  demise  has  ex-> 
pired.  Jackson  v.  Haviland,  13  Johns.  Rep.  229.  Vide  Campbell  v.  Lea.  of 
Gratz,  6.  Binn.  116.  Robinson  r.  Campbell,  3  Wheat.  212.     Baker  t?.  Seckr^ht,  1  I 

Hen.  &  Munf  177.     Hunter ».  Fairfax's  Devisee,  1  Munf.  218.  J 

But  where  the  title  of  the  lessor,  being  a  life  estate,  ends  before  trial,  the   plain-  "^ 

tiff  shall  nevertheless,  have  judgment  to  enable  him  to  recover  the  mesne  profits  ^ 
but  with  a  perpetual  stay  of  the  writ  of  possession.  Jackson  «.  Davenport,  18 
Johns.  Rep.  295. 

In  ejectment  by  one  tenant  in  common  against  his  co-tenant,  and  the  consent  rula 
was  entered  into,  in  common  form,  for  the  undivided  moiety,  and  the  plaintiff  prov- 
ed title  to  an  undivided  moiety  only  ;  the  defendant  is  entitled  to  judgment  as  to  tha 
one  moiety,  though  the  plaintiff  must  have  judgment,  by  default,  as  lo  the  other. 
Jackson  V.  Lyons,  18  Johns.  Rep.  398.  5^  I 
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(3  A  1.)  PROCEEDING  IN  A  WRIT  OP  ENTRY. 

A  writ  of  entry  is  of  divers  natures.  Vide  Action,  (D  2.) — Videdum  fuit 
infra  iEtalem,  (A.) 

The  process  is  summons  and  grand  cape^  and  after  appearance  a  petit 
cape* 

And  therein  shall  be  a  view,  imparlance,  voucher,  aid  prier^  and  res- 

ceit. 

A  writ  of  entry  sur  disseisin  lies  only  against  the  tenant  of  the  freehold. 
Vide  Com.  Att.  132.  or  157.  edit.  1695.     West.  Symb.  2  Pt.  76.  b. 

And  if  it  is  upon  a  disseisin  by  the  tenant  himself  (o  the  demandant  or  his 
ancestors,  it  is  in  the  nature  of  an  assise,  and  is  called  a  writ  of  entry  in  the 
guibus.     (Vide  F.  N.  B.  191.  C.) 

If  upon  a  disseisin  by  any,  by  whom  the  tenant  claims,  it  shall  be  a  writ  of 
entry  in  the  per.     ( Vide  F.  N.  B.  1 9 1 .  D.) 

If  upon  a  disseisin  by  B.  to  whom  A.  owes  title,  by  whom  the  tenant 
claims,  it  shall  be  in  the  per  ^  cm.     Ibid. 

If  upon  a  disseisin  beyond  these  degrees,  it  shall  be  a  writ  of  entry  in  the 
;post.     (Vide  F.  N.  B.  191.  D.  192.  F.) 

A  writ  of  entry  sur  disseisin  in  le  post  lies  at  the  common  law. 

So,  upon  intrusion  ;  but  it  did  not  lie  upon  alienation  in  ihG  post  till  the 
Bt.  Marl.  52  H.  3.  30. 

(3  A  2.)  To  have  a  common  l-ecovery. — The  manner  of  pas- 
sing it. 

When  it  shall  bar  an  entail,  vide  Estates,  (B  27,  &c.) 

Upon  a  writ  of  entry  sur  disseisin  in  le  post^  the  common  recovery  for  as- 
surance of  lands  is  usually  suffered. 

[^3"^^^  ^^^  passing  such  recovery,  an  attorney  of  C.  B.  must  make  a  note 
of  ihepracipe^  by  which  the  cursitor  may  draw  the  writ  of  entry,  and  which 
mentions  the  demandant,  tenant,  and  the  particulars  of  the  land.  (Comp. 
Att.  133.  or  155.     edit.  1695.) 

This  note  shall  be  entered  upon  the  remembrance  of  the  prothonotary, 
^ith  the  teste  and  return  of  the  writ  of  entry,  and  the  names  of  the  vouch- 
ees,  and  of  the  sheriff  who  makes  the  return.     (Com.  Att.  133.  or  155.) 

If  the  tenant  and  vouchee  appear  in  person  at  the  bar,  the  recovery  may 
be  suffered  at  the  bar  before  the  writ  of  entry  is  sealed.  (Vide  Com.  Att. 
132.  or  157.) 

If  the* tenant  or  vouchee  do  not  appear  in  person,  there  must  be  a  war- 
rant for  an  attorney  to  appear  for  them.     (Vide  Com.  Att.  133.  or  158.) 

And  the  party  must  appear  before  him  who  takes  the  warrant  of  attorney, 
and  acknowledge  the  warrant,  upon  which  the  judge  or  commissioners  sub- 
scribe their  names  and  the  day  of  the  caption.     Ibid. 

Arty  judge  or  baron,  and  anyserjeant  in  his  circuit,  may  take  a  warrant 
of  attorney  without  a  dedimus  potestatem.     Ibid. 

If  any  other  takes  it,  he  must  have  a  dedimus  potestaiem.  West.  Symb. 
2  Pt.  76.  b. 

After  the  warrant  of  attorney  acknowledged,  a  writ  of  entry  shall  besuedk 
(V^ideCom.  Att.   133.  or  138.) 

And  a  fine  for  alienation  shall  be  paid  upon  it,  as  upon  a  fine.  (Vide 
West.  Symb.  2  Pt.  76.  b.)  ^ 

Then  it  shall  be  sealed,  and  delivered  1o  the  prothonotary,  who  enters  it 
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and  indorses  the  return,  and  makes  a  copy  of  the  count,  and  re-delivefs 
them  to  the  attorney.     (Vide  Com.  Att.  123,  124«  or  158, 159.) 

If  the  recovery  is  with  single  voucher,  or  with  double,  and  the  vouchee 
appears  in  person,  when  thip  tenant  has  made  his.  warrant  of  attorney,  and 
tKe  writ  of  entry  is  sealed,  entered,  and  returned,  the  recovery  may  pass  at 
flie  bar  the  same  term.     (Vide  Com*  Att.  124.  or  159.) 

But,  if  the  vouchee  does  not  appear  in  person  but  by  attorney,  there  must 
be  a  summons  adwarrdniizandum  for  him,  as  well  as  a  warrant  of  attorney* 
(Vide  Com.  Att.  123,  124.  or  158,  159.)  [Vide  post,  (3  A  6*)1 

By  the  st.  16.  Car.  2.  the  return  of  the  summons  shall  be  at  the  fifth  re* 
turn  after  the  teste  inclusive. 

But  by  24  G.  2.  c.  48.  a.  S.  the  writ  of  aununons  shall  be  made  returnable  the 
fourth  return  inclusive. 

And  the  usual  course  is  to  teste  it  the  fourth  day  inclusive  from  the  return  of  the 
writ  of  entry.    2  Bl.  1201. 

And  the  voudiee  cannot  appear  before  the  return  of  the  writ.     1  Wils.  35.    Tide 
post,  (8  A  6.) 
*  And  at  the  return  of  the  summons  the  recovery  ma^  pass. 

So,  a  common  recovery  may  be  suffered  upon  a  wnt  of  right  upon  aprsBct- 
pe  in  capUe.     (Vide  West.  Symb.  2  Pt.  79.) 

But  the  demandant  need  not  appear  in  person,  or  by  attorney.  (Vide 
Com.  Att.  1  S3,  or  158.) 

[*]After  the  recovery  is  passed,  the  writ  of  entry  shall  be  filed  with  (be 
cuttos  brevium.     (Vide  Com.  Att.  157.    West.  Symb.  2  Pt.  77.  b.) 

And  hj  the  st.  23  El.  3.  it  may  be  inrolied  in  the  ofiice  of  inrolments  ; 
and  if  it  is  afterwards  lost,  the  inrolment  shall  be  of  the  same  effect  as  if  the 
writ  was  extant.     Lit.  299. 

So,  if  a  writ  of  entry  is  lost  out  of  the  office,  when  it  'appears  to  be  once 
filed,  upon  a  petition  to  the  chancellor  it  may  be  supplied  by  a  new  writ 
nunc  pro  tunc»     Ibid. 

But,  if  it  does  not  appear  that  it  was  ever  filed,  it  shall  not  be  supplied. 
Ibid. 

(3  A  S.)  Against  whom  a  writ  of  entry  lies. 

A  writ  of  entry  for  a  common  recovery  ought  to  be  against  him  who  hatf 
the  freehold  of  the  estate :  (By  st.  14  G.  2.  20.  the  recovery  shall  be  good, 
without  the  surrender  of  freehold  leases  at  reserved  rents)  ;  and  therefore,  if 
it  is  against  him  in  remainder  after  an  estate  for  life,  it  is  error.  R.  2  Leo.  57. 

And  by  the  same  statute,  it  is  sufficient  if  the  deed  or  fine  to  make  a  te- 
nant to  the  pracipe  be  levied  or  executed  before  the  end  of  the  term,  great 
sessions,  session  or  assises,  in  which  the  recovery  is  suffered. 

How  a  good  tenant  to  the  pracipe  shall  be  made,  vide  Recovery  (B  3*) 

But  it  IS  sufficient  that  the  tenant  has  the  freehold  before  the  return  of  the 
writ  of  entry,  thoueh  be  had  not  at  the  teste.    (Vide  Com.  Att,  157.) 
.    Or,  at  any  time  before  judgment,  though  it  is  after  the  return  of  tb^  writ 
and  voucher.     Sho.  347. 

So,  a  common  recoveiy  by  a  tenant  in  fee  is  a  bar  to  htm  and  bts  heirs, 
though  It  IS  not  against  the  tenant  of  the  freehold.     D.  Ray.  323. 
\.^^'  "  recovery  by  husband  and  wife  of  the  wife's  land  bars  them  and  their 
heirs.     Pr.  Reg.  490.     Cro.  Car.  389. 

thouVtW?"*^  ^J  ceWtiiVwe  irv.t  in  tail  bars  the  estate-tail  in  equity, 
[S]    ""  ^"^  ''''^  ^  '^eal  tenant  of  the  freehold.  Vide  Chancery,  (4  S  40 
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(3  A  40  Of  what  things. 

A  writ  of  entry  lies  of  all  things  demandable  in  a  pracipt*     Vide  West. 

Sjmb.  2  Pt.  77.  a. 

Of  an  advowson  in  grosSi  and  one  ac^e  of  land,  9ur  disseinn  in  h  po$t     2  Wilir 

116. 

Bat  it  does  not  lie  of  a  garden,  croft,  or  cottage.     1  Rol.  3. 

Nor,  de  styferiori  ccunera,     (Vide  West.  Sjmb.  2  Pt.  77.  b.) 

Nor,  de  stagnOjfossatOy  piscaria.     (Ibid.) 

Nor,  de  communis pastur.     (Ibid.) 

Nor,  of  services;  as,  homage,  fealty,  &c.     (Ibid.) 

Nor,  of  estovers,  mmera,yb(i»na,  mercalu.     (Ibid.) 

r*]JVec,  de  selione,  bovaia^  or  virgata  Urra,  for  they  are  uncertain.    (Ibid.) 

Nor,  ought  to  name  the  same  thing  tfirice ;  for  it  will  be  bis  petit.     (Ibid.)^ 

Nor,<ie  tenemento.     Semb.  Mo.  69  U 

The  writ  must  describe  the  lands  demandkd  in  a  vill,  parish,  or  hamlet. 
Hut.  105. 

Off  in  a  place  known  out  of  the  vill,  parish,  or  hamlet.     Ibid.    2  Mod.  49. 

As,  within  the  liberty  of  S.,  for  this  is  in  the  nature  of  a  place  known,  and 
it  will  be  good  for  lands  in  a  vill  within  the  same  liberty.     R.  2  Mod.  48. 

But  if  it  mentions  a  vill,  and  a  hamlet  within  the  same  vill,  it  is  bad. 
(Vide  West.  Symb.  2  Pt.  77.  b.) 

Or,  a  place  known  within  a  vill  or  hamlet.    Hut.  105. 

So,  if  it  is  agreed  to  have  a  recovery  of  Southwick  marsh  in  Cambey  island 
iathe  parish  of  N.,  and  the  recovery  is  of  lands  in  A.  B.  and  Cambey,  omit* 
tii^  N.,  the  land  in  N.  does  not  pass ;  for  Cambey,  though  tt  is  a  place 
known,  is  within  several  parishes.     Ibid. 

Yet,  if  a  recovery  be  of  a  manor,  this  extends  to  a  manor  in  reputation, 
Cont.  Noy,  7. 

4nd  to  land  reputed  of  the  manor ;  if,  by  the  indenture  to  lead  the  uses, 
it  was  inteoded  to  be  conveyed.     R.  1  Vent.  51,  52.     1  Sid.  190. 

So,  if  the  recovery  is  of  land  in  A.  and  there  is  a  parish  and  a  vill  in  it 
called  A.,  and  by  the  indenture  it  appears  that  the  recovery  was  intended 
of  the  land  in  the  parish  of  A.  it  shall  be  good  for  lands  in  the  parish.  R. 
Mod.  250.     2  Mod.  233.     2  Vent.  3 1 . 

There  is  not  so  much  certainty  of  description  required  in  a  recovery  as  in  an  ad-* 
yene  action.    Cowp*  349. 

(8  A  5.)  Count. 

When  a  common  recovery  is  sufiered,  the  demandant  counts,  and  the  de- 
fendant makes  defence  as  in  an  adverse  action. 

(SAO.)  Voucher. 

If  the  recovery  is  upon  double  Toucher,  the  tenant  vouches  the  tenant  in 
tail,  or  htm  who  is  intended  to  be  barred  by  the  recovery,  and  prays  that  he 
may  be  summoned. 

When  the  vouchee  appears,  the  demandant  shall  co.c\nl  agajnst  hjn^  i^nd 
he  vouches  the  common  vouchee. 

And  in  a  writ  of  entry  sur  disseisin  in  le  post,  Bjajope.  n^ay  he  vouched, 
and  he  need  not  be  within  the  degree. 

.The  vouchee  must  appear  either  by  attorney,  or  in  person.     1  Leo.  86. 

And  r^nlarly,  when  he  appears  by  aUorney,  t^  must  acknowledge  his 
warraat,  and  the  day  of  the  caption  shjaU  he  returned.     Vide  ante,  (3  \  2.) 

{♦436} 
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And  tlie  warrant  of  attorney  and  dedimus  potestaUm  (if  it  ia  acknowledged 
upon  2L  dedlmus  polesta^em)  ou^hi  regularly  to  be  dated  after  the  summont 

ad  ioarratUizandm  jot 

[*]Yet,  if  they  arc  tested  before  Ihesi^mmons,  it  will  he  good.  R.  1  Lcr. 

130.     1  Sid.  213.     Ray.  70,  r     •     i_  n  i.     • 

Or,  the  warrant  of  attorney  is  tested  after  appearance;  for  it  shall  be  in- 
tended that  he  appeared  without  process,  as  he  may.     R.  1  Sid.  213.     Ray. 

70.  96.  J       r   1.  r 

It  is  no  objection  to  passing  a  common  recovery,  that  the  order  of  the  names  ot 

the  vouchees  in  the  prcRcipe  at  bar,  and  the  deddmuB^  varies.  1  Bos.  &  Pull.  Rep.  31. 
Nor,  that  the  warrants  of  attorney  of  the  several  vouchees  are  on  separate  pieces 

of  parchment^     Ibid.  %        r  \  <• 

The  common  vouchee  cannot  appear  by  attorney  before  the  day  of  the  return  ol 

the  writ  of  summons.     WiUes,  663.     Barnes,  17.  S.  C. 

If  the  vouchee  die  before  the  return  of  the  writ  of  sunmions,  the  recoveiy  is  er- 
roneous.    Barnes,  17.  S.  C.  i    *  i        i  j 

But  now  the  teste  of  the  writ  of  summons  must  precede  the  actual  acknowledg- 
ment of  the  warrant  of  attorney  by  the  vouchee.     2  BL  1201. 

And  by  rule  of  C.  B,  Hil.  14  G.  3.   an  affidavit  must  be  m^de  of  the  true  time 
of  the  caption  of  the  warrant.     Ibid.  1202. 

If  the  vouchee  reside  in  a  foreign  country  at  such  a  distance  that  the  warrant  of 
attorney  cannot  be  returned  before  the  return  of  the  writ  of  summons,  the  tenantfs 
appearance  may  be  entered  in  the  term  in  which  the  writ  of  summons  is  Tetumablei 
and  then  they  may  imparl  from  term  to  term,  till  the  warrant  of  attorney  arrive,  when 
the  recovery  may  be  arraigned ;  and  then  if  the  vouchee  was  alive  at  the  time  of 
the  arraignment,  the  rec<n^ery  will  be  valid,  otherwise  not.     2  BL  1224 

And,  if  there  be  a  writ  of  summons,  he  may  afterwards  appear  by  attor- 
ney, or  in  person.'    R.  1  Leo.  86. 

But  if  there  is  not  a  writ  of  summons,  he  cannot  appear  by  attorney. 
Ibid. 

Yet,  if  the  appearance  by  attorney  is  entered  by  the  court  without  sum- 
mons, it  is  well.     R.  1  Leo.  291. 

So,  if  the  vouchee  makes  a  warrant  of  attorney,  and  dies  in  the  morning 
of  the  first  day  of  the  term,  and  the  recovery  passes  the  same  day,  it  will  be 
good.     R.  I  Co.  93.  106.  b.     Mo.  136. 

But  if  the  vouchee,,  after  the  warrant  of  attorney  made,  dies  before  the 
term,  it  will  be  error.     D.  2  Vent.  90. 

And  in  such  case  the  court  will  stay  the  passing  of  the  recovery.  R« 
Ibid. 

If  the  writ  of  summons  is  returnable  at  a  return  within  the  term,  the  essoin-day 
of  which  is  a  Sunday,  and  on  that  Sunday  the  vouchee  dies,  the  recovery  ia  bad  ; 
for  the  judgment  cannot  relate  to  any  day  prior  to  the  return,  and  judgment  cannot 
be  given  on  a  Sunday.  3  B.  M.  1695.  Affirmed  (on  the  opinion  of  all  the  judges,) 
in  the  house  of  lords,  2  May  1766. 

If  the  vouchee  dies  six  days  before  the  return  of  the  writ  of  summons,  it  is  er- 
ror, and  the  judgment  cannot  be  made  geod  by  relation  to  the  first  day  of  term  ; 
and  though  it  appears  on  the  face  of  the  record  that  the  vouchee  appeared  by  attor- 
ney at  the  return  of  the  writ  of  summons,  yet  plaintiff  is  not  estopped  to  assigo  it 
for  error,  for  it  is  collateral  matter,  and  not  contrary  to  the  record.     Wils.  35.  42. 

The  death  of  the  vouchee  before  judgment  is  error,  and  may  be  assigned  as  sueh. 
^  B.  M.  410. 

[*](3  A  7.)  Judgment  and  execution. 

After  an  imparlance  allowed  and  default  of  the  common  vouchee,   there 

bU.iII  be  Judgment  against  the  tenant,  aiidthat  he  recover  in  value  against 

[*437]  L*438]'  ^ 
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the  Toochee,  and  he  against  the  commoQ  vouchee.  (Vide  West.  Sjmb.  2 
Pt«  tit.  Recoyeries.) 

After  judgment  an  habere  facias  aeisinam  shall  be  awarded. 

And  a  recoveiy  found  by  special  verdict,  without  any  writ  of  seisin  awarded,  is 
bad,  and  is  no  bcur.     1  Wib.  55. 

Which  shall  be  tested  upon  the  day  of  the  return  of  the  writ  of  summonsi 
or  (if  there  was  no  summons)  of  the  writ  of  entry.  (West.  Symb.  2  Pt. 
77.  b.) 

And  itshall  be  returnable  indilaU^  or  at  a  day  certain.     (Com.  Att.  157.) 

Upon  which  the  sheriflf  returns,  that  he  delivered  seisip.  (West  Symb. 
2  Pt.  77.  b.) 

The  writs  of  summons  and  of  seisin,  as  well  as  the  writ  of  entry,  shall  be 
filed  with  the  aistoa  brevium.     (West..  Symb.  2  Pt.  77.  b.) 

If  tenant  in  tail  sufiers  a  recovery,  the  recoverors  are  not  in  possession  till 
execution  sued  by  a  writ  of  seisin. 

Though  he  had  made  a  lease  for  years,  and  the  recovery  was  of  the  re- 
version.    R.  1  Co.  94.  a.  106.  a. 

But  erecution  may  be  sued  put,  though  the  tenant  in  tail  dies  before  the 
recovery  executed.     Co.  Lit.  361.  h.     R.  I  Co.  94.  a.  106.  a.     Mo.  137. 

And  if  execution  is  sued  and  returned  upon  record,  it  is  well,  though  seis- 
in was  not  actually  given,  nor  the  recoveror  entered*     Dub.  2  Leo.  48. 

By  the  st.  23  El.  3.  the  writs  of  entry  and  summons,  and  warrants  of  at- 
torney, may  be  inrolled,  &c.    - 

And  no  recovery  shall  be  rcvcrsable  for  false  Latin,  rasure,  interlining, 
misentering  the  warrant  of  attorney,  misreturning  or  not  returning  of  the 
sheriff,  or  other  wan^  of  form. 

How  error  shall  be  sued  to  reverse  a  common  recovery,  vide  Th.  Br.  99, 
100,  &c. 

(3  A  8.)  How  a  recovery  shall  be  pleaded. 

A  common  recovery  is  a  record,  and  must  be  pleaded  entire.     Hob.  24. 

So,  if  a  common  recovery  is  pleaded,  it  must  be  shewn  to  be  a  good  re- 
covery.    Vide  how  pleaded,  Lut.  833.  1550.  963. 

He  must  plead  that  the  recovery  was  executed,  for  till  execution  he  was 
seised  in  tail  as  before.  R.  Jon.  10.  Lut.  1550.  R.  cont.  but  Lev.  makes 
a  quasre,  2  Lev.  31. 

And  therefore,  if  he  says  that  a  recovery  was  had  de  tenementis  pradici.^ 
it  is  bad  ;  for  he  ought  to  shew  that  it  was  by  such  names,  of  which  a  prmipt 

lies.     R.  Mo.  691. 

So,  if  he  pleads  that  A.  being  seised  in  tail,  ^precipe  was  brought  against 
B.  adlunc  tenen.  liberi  lenementi^  without  shewing  how  he  had  [♦]the  freehold, 
it  is  bad.     R.  1  Mod.  218.     2  Mod.  70.     Semb.  cont.     Lut.  1549. 

Or,  that  A.  being  seised  for  life,  remainder  to  B.  in  tail,  a  recovery  was 
had  against  B.  tunc  tenen.Jiberi  tenemenli,  &c.     3  Co.  59.  a. 

So,  if  he  says  that  cestuique  use  entered  svper  recuptrationem  pradiclam, 
and  was  seised  in  fee,  it  is  bad  ;  for  he  ought  to  shew  entry  or  execution  by 
force  of  the  recovery,  and  seisin  by  force  of  the  st.  27  H.  8.  10.  R. 
Jon.  10. 

If  a  special  verdict  finds  a  common  recovery,  but  does  not  find  writ  of  sei- 
sin or  execution,  no  advantage  can  be  taken  of  the  recovery  ;  nor  shall  a 
venire  facias  de  novo  go,  though  there  was  in  fact  a  writ  of  seisin  and  a  re- 
turn, as  appears  by  a  verdict  in  another  cause.     Str.  185.    affirmed  on  er- 
'        ^^  '  [#439] 
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ror  ID  urlitcnetit  by  the  unammous  opMoD  of  Hardwtcke  C.  a&d  all  Uia  jud- 
ges.    Wik.  48^ 

(2  B)  PROCEEDING  IN  ERROR. 

(8  B  1.)  In  what  court  it  shall  be  brought.— When  in  the  8am6 

court 

Error  shall  be  brought  in  the  same  court  where  the  jadgment  was,  or  in 
another  court. 

Error  maj  be  id  the  same  court  wher^  the  judgment  was  given,  when 
the  error  is  not  assigoed  for  any  fault  in  the  court,  but  for  some  defect  in 
the  execution  of  process.     1  Rol.  746.  1.  6.     Yel.  157.     F.  N.  B.  ^1. 1. 

So,  far  default  of  the  sheriff  or  other  officer  upon  an  irregular  process  : 
as,  if  the  defendant  is  outlawed  upon  an  exigent  awarded  before  a  plurUs 
eapiasy  or  upon  a  capias  ad  satisfaciendum^  where  no  capias  lies  in  proceaa* 
7  H.  6.  28.  b.     R.  Dy.  196.  a.     1  Rol.  746. 1.  15,  &c. 

So,  for  misprision  of  the  clerk  :  as,  for  false  Latin,  &c.  1  Rol.  746f  U 
9.     F.  N.  B.  21.  I.      {  Vide  Frazier  v.  eosbie,  2  Wash.  130.  I 

So,  for  default  in  execution.     R.  1  Rol.  746.  1. 11. 

So,  for  error  in  fact :  as,  that  the  defendant  appeared  bv  attorney,  being 
an  infaDt;  that  the  plaintiff  was  nfemecovertf  or  died  before  issue,  tic.  K. 
1  Rol.  747. 1.  5.  20.  {  Vide  Dewitt  v.  Post,  1 1  Johns.  Rep.  460*  Day 
V.  Hambuigh,  1  Browne,  75.  { 

And  for  error  in  fact,  it  must  be  in  the  same  court.  1  Sid.  208.  except 
where  it  was  in  the  Exchequer.     R.  3  Lev.  38.     Vide  poat,  (3  B  4.^ 

Error  coram  vobis  lies  not  on  a  judgment  afler  affimaoce  in  Exdiequer-coamber. 
8tr.  690. 

So,  in  criminal  cases  upon  indictment,  error  may  be  in  B.  R.  upon  a 
judgment  in  the  same  court,  as  well  for  error  in  law  as  for  error  in  fact.  R, 
iLev.  149.     [3Salk.  147.1 

But  semb.  that  it  was  only  for  error  in  fact.     1  Sid.  208. 

But  error  in  the  same  court,  which  coram  vobis  residet^  does  not  lie  for 
default  of  the  court  itself :  as,  if  error  be  assigned  for  matter  in  law.  I 
Rol.  746. 1.  4.     R.  Mo.  186.      {  Vide  Anon.  Tay.  146.  \ 

Or,  for  default  in  adjudicatione  execulionis.     R.  1  Rd.  746.  1.  55. 

Or,  for  default  of  a  continuance.     R.  Dy.  196.  a. 

a  J*JK  ^  of  error  be  quashed  for  any  fault  but  variaace,  error  corm  vobk  [fiw. 
Str.  ^06.    Ld.  Rayin.  1408. 

(3  B  2.)  When  in  C.  B. 

1   Sf^n'?!'^  ^*  ^'^^  a  judgment  before  justices  of  assise.     1  Rol.   745. 
I.  39.     But  It  was  R.  cont.  Dy.  250.     1  Leo.  55.     S  Leo.  159. 

&o,  ot  a  judgment  m  London,  or  other  inferior  court.     F.  N.  B.  20.  D. 

So,  a  writ  of  false  judgment  lies  in  C.  B.  as  well  atf  in  B.  R.  2  Inst.  138. 

(3  B  3.)  In  B.  R. 

Error  lies  in  B.  R.  of  a  judgment  inC.  B.  1  Rol.  744.  1.  46.  4  Inst  22. 

744  i  L"" '''i''f°'?°o  "P''?»!''?,P'^*-^^"  ia  Chancery.     Dy.  S15.    1  Rx>l. 
744.  i.  55,     4  Inst.  80.     PI.  Com.  393.  a. 

H.  7;33.\?"''*^  P^'^^^^^^     ^J^-321.     Day.   62.     1  Rol.  745.  U  10.   81 
OrjMhe  cinque  ports.    Dub.  1  Sid.  166.     Vide  coat,  infra. 
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So,  of  ajadgmentin  Ireland.  1  Rol.  745. 1.  S2.  Dav.  62«  7  Co.  18. 
a.     Van.  290.  298.     F.  N.  B.  24.  C.     3  Mod.  1 70. 

But  since  the  su  22  6.  3.  c.  53.  a  writ  of  error  lies  from  the  B.  R.  in  Ireland  to 
the  house  of  lords  there,  and  not  to  B.  R.  here. 

Or,  in  any  of  the  king's  dominions  :  as,  Calais,  &c»  Vau.  290.  402* 
Coni.'Ket;  202^  b.    Ace.  4  Inst.  33?.     Cont.  21  H.  7.  33.  b. 

So,  in  Wales.  Cont.  1  Rol.  745. 1.  27.  30.  21  H.  7.  33.  b.  By  the  st. 
28  H.  8.  3. — (This  statute  is  mentioned  in  Cay  as  expired,  and  qu.  if  it 
should  not  be  27  H.  8.  26.) 

In  a  real  action,  though  error  in  a  personal  action  is  before  the  president  and 
council  of  the  marshes.     Mo.  248. 

So,  in  an  ejectment  in  Wales  :  though  it  is  a  mixt  action.     R.  Mo«  248.^ 

So,  error  lies  in  B.  R.  upon  a  judgment  against  a  peer  attainted  before 
the  lord  high  steward.     Per  Twisd.     1  Sid.  208.     1  Lev.  149. 

And  upon  a  judgment  at  the  sessions  of  Old  Bailey  by  commission.  2  Leo^ 
107. 

So,  npon  a  judgment  in  London  before  the  mayor,  upon  an  information* 
2Cro.  538.     Vide  infra. 

But  error  does  not  lie  in  B.  R.  of  a  judgment  in  the  Exchequer.  4  Inst. 
71.  106. 

Or,  of  a  judgment  before  justices  in  eyre.     1  Rol.  745. 1.  35* 

Or,  of  a  judgment  in  London.     2  Leo.  107.     Vide  supra. 

Or,  a  judgment  in  the  cinque  ports.  1  Rol.  745. 1.  5.  R.  Dy«  376.  Dab. 
1  Sid.  166.    Vide  supra. 

Or,  a  judgment  in  the  stannaries.     I  Rol.  745.  1.  20. 

Nor  upon  a  judgment  in  a  summary  way  before  the  censors  of  the  college 
of  physicians.     R.  1  Sal.  144. 

Nor,  upon  a  judgment  in  B.  R.  upon  a  case  stated  sent  to  tbem  by  chan^ 
eery.    Mod.  Ca.  in  Eq.  5. 

[*](3  B  4.)  In  the  tlxcliequer. 

By  tbe  st.  27  El.  8.  on  judgment  in  B.  R.  in  debt,  detinue,  covenant, 
account,  action  upon  the  case,  trespass,  or  ejectment,  the  party  grieved  may 
remove  the  record  into  the  Exchequer,  before  the  justices  ofC.  B.and 
barons  of  the  Exchequer,  who,  or  six  of  them  at  least,  may  affirm  or  reverse 
the  judgment,  but  not  for  want  of  jurisdiction  in  B.  R.,  or  want  of  form,  &c* 
Lev.  Ent.  82«     Vide  Courts,  (D  6.) 

And  this  extends  to  debt  upon  the  st.  2  Ed.  6.  13.  for  not  setting  out  his 
tithes.     Cro.  Car.  142.     1  Sid.  240. 

And  debt  upon  the  st.  of  usury.     Dub.  1  Sid.  240.  D.  cont.  5  Mod.  230* 
.Though  the  action  be  by  the  king  and  party.     D.  Cro.  Car.  142.    R. 
Ray.  275.     Cont.  1  Vent.  49.     Ace.  Doug.  353.  n. 

And  error  lies  in  the  Exchequer  for  error  in  fact,  as  well  as  for  error  in 
law.  R.  Cro.  El.  731.^  R.  2  Cro.  5.  R.  Hob.  5.  Per  three  J*  Berk- 
ley cont.     Cro.  Car.  514.     Vide  infra. 

And  it  shall  be  tried  by  nisiprius  out  of  the  Exchequer.     Cro.  Car.  514« 

So,  for  error  in  proceedings  in  B.  R.     5  Co.  28.  a. 

But  error  does  not  lie  by  this  statute  in  the  Exchequer,  when  the  suit  is 
commenced  in  B.  R.  by  original.     D.  1  Sand.  346.     1  Sid.  424. 

Nor,  upon  a  judgment  in  B.  R.  in  a  writ  of  error.     2  Bui.  162« 

Nor,  where  the  king  is  a  party  :  as,  in  an  action  by  ^m  /a/n,  &c.  Ley,  82^. 
[Cont.  Doug.  353.  n.     (Vide  supra.)] 

Nor,  in  an  Action  not  mentioned  in  the  statute,  for  it  shall  not  be  extend- 
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ed  by  equity :  as,  in  rescous,  though  it  is  of  the  nature  of  trespass*    R.  2 

Cro.  171. 

Nor,  ill  replevin.     Cro.  Car.  142.     2  Rol.  140. 

In  scandalum  magnaimn  ;  for  it  is  not  a  mere  action  upon  (be  case,  but 
founded  upon  the  st.  2  R.  2.  R.  Cro.  Car.  142.  R.  1  Sid.  145.  Jon. 
194,  195.     1  Vent.  49.     R.  Ley,  82.     Jon.  423.     [Doug.  351.] 

Error  does  not  lie  in  the  Exchequer  upon  an  award  of  execution  in  a  scire  facias 
only,  but  the  writ  must  also  include  the  judgment  in  the  former  action  ;  for  a  judg- 
ment not  founded  on  the  merits  of  the  cause  is  not  within  stat.  27  Eliz.  c.  8.   And. 

287. 

Nor,  in  a  scire  facias  against  bail.     R.  cont.  Cro.  El.  730.     R.  ac.  2  Cro« 

171.     Yel.  157.     Hob.  72.     2  Cro,  384.     R.  ace.  Cro.  Car.  300. 

Or,  a  scire  facias  against  an  executor  or  administrator  upon  a  judgment 
in  debt.  Adm.  cont.  2  Cro.  186.  Dub.  Cro.  Car.  286.  Semb.  ace.  per 
three  J.  Cro.  cont.  Cro.  Car.  464.  Cont.  per  Hale,  Mod.  79.  and  per 
Holt,  1  Sal.  263. 

Nor,  in  a  scire  facias  upon  a  judgment  in  debt  or  other  action  named  in 
the  st.  27  El.  after  an  affirmance  of  the  first  judgment  in  the  Exchequer. 
R.  5  Mod.  230.     1  Sal.  263. 

So,  error  does  not  lie  in  the  Exchequer  for  error  in  fact,  except  such  bj 
which  the  writ  abates.     R.  Hob.  5.     R.  2  Lev.  38.    Vide  supra. 

So,  if  a  writ  of  error  in  the  Exchequer  is  discontinued,  after  the  [*3record 
removed,  error  does  not  lie,  which  coram  vobis,  &c.  but  there  must  be  a 
new  wrk  of  error.  R.  Jon.  14.  Semb.  cont.  2  Cro.  135.  R«  ace.  2  Cro. 
384.  620. 

A  writ  of  error  from  B.  R.  into  the  Exchequer-chamber  cannot  be  quashed  in  B. 
R.     Doug.  350. 

Nor,  ift  the  Chancery.    Ibid.  n. 

(3  B  5.)  In  the  Exchequer-chamber. 

By  the  St.  31  Ed.  3.  12.  on  complaint  of  error  in  the  Exchequer,  the  lord 
chancellor  and  lord  treasurer  shall  cause  the  record  to  come  before  tbem, 
and  taking  the  justices  and  other  sages  as  to  them  seemeth,  and  calleth  the 
barons  to  hear  their  informations,  and  the  causes  of  their  judgments,  aball 
examine  the  business,  and  if  they  find  any  error,  amend  the  rolls,  and  send 
them  to  the  Exchequer,  &c.  for  execution. 

Before,  error  in  the  Exchequer  was  examined  in  parliament,  or  before 
special  commissioners.     4  Inst.  105.     Vide  Parliament,  (L  6.) 

The  chancellor  and  treasurer  are  the  judges  here,  and  judgment  shall  be 
entered  pursuant  to  their  sentence,  though  the  other  justices  differ  in 
opinion.  4  Inst.  106.  R.  7  W.  3.  inter  Att.  Gen.  and  Hornby.  5  Mod, 
42.     R.  8H.  7.  13.  a. 

And  therefore,  if  there  is  no  chancellor  or  treasurer,  error  cannot  be 
brought.     Dub.  Hard.  147. 

But,  bv  the  St.  16  Car.  2.  2.  if  the  chancellor  or  treasurer,  or  either  of 
?n%n^"f  •'"f?^Viu^P'^^^^     eiror  shall  not  abate  or  be  discontinued  ;  but 
Dresenf^o   K    ?K  ^!  ^oTf/i  """l^''  ^?^^  ^^''^  chancellor  and  treasurer  be 
cTof  Ic/rd  [reLu^^^^^^^^   '^^''-  '•  ''  '^ '^''^l  deeper  be  present  in  the  vacan- 

Conrts^'o  6?/""  ^^"^^""^  ^^  ^^^  *^^*«^^«  '•^'^"ng  ^o  this  court  of  error,  vide 

record  iriL\fe1rTu7S  ^a  1''!''*^'*  ^"^  ^^"^  treasurer  and   barons  ;  for  the 
[*442]      '"^"'^  ^"^t^dj-     4  lost.  105.     887.36.      iCo.  11. 
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And  it  lies  upon  a  judgment,  where  the  trial  is  by  records,  as  well  as  upon 
a  judgment  by  confession,  upon  a  verdict  or  a  demurrer.  R«  4  Leo*  104| 
105. 

So,  it  will  be  error,  iftbe  chancellor  and  treasurer  do  not  call  in  the  oth- 
er justices*     Semb.  8  H.  7.  13. 

Error  does  not  lie  in  the  Exchequer-chamber  on  an  award  of  execution 
only.     Str.  1102. 

(3  B  6t)  In  parliament,  &c. 

Error  of  a  judgment  in  B.  R.  lies  in  parliament-  4  Inst.  21.  Vide  Par- 
liament, (C  1,  &c.) 

As  well  for  error  in  a  judgment  there  given  upon  a  verit  of  error,  as  in  an 
original  cause.      1  Rol.  745.   1.25.     2  Sand.  214.     Ha.  J.  P.  21.     Godb. 
247. 

So,  though  error  maybe  in  the  Exchequer,  by  the  st.  27  El.  8.  in  sever- 
al cases  ;  yet  it  may  be  in  parliament  immediate.     R.  Ca.  in  Pari.  5Q. 

f*]Or,  after  judgment  in  the  Exchequer.  Ca.  Pari.  1 10.  and  this  by  the 
8t.  27  Ef.  8. 

So,  error  lies  in  parliament  upon  a  judgment  in  the  Exchequer-chambera 
Ca.  Pari.  12.  58. 

But  upon  an  original  judgment  in  the  Exchequer,  error  does  not  lie  id 
parliament,  before  it  is  amrmed  in  the  Exchequer-chamber.  Ca.  Pari.  56* 
Sal.  511. 

So,  upon  a  judgment  in  Chancerv,  it  lies  in  parliament  as  well  as  in  B. 
R.  D.  31^H.  6.  14.  b.     1  Rol.  745.  1.  4. 

So,  upon  a  judgment  before  justices  in  eyre.     1  Rol.  745.  1.  35. 

Or,  a  judgment  before  commissioners  at  St.  Martin';?.     2  Sand.  228. 

So,  error  lies  in  parliament  upon  an  attainder  for  treason  :  for  though  the 
tt.  33  H.  8.  20.,  says  that  judgment  of  attainder  by  common  law  shall  be 
of  as  good  force  as  if  done  by  authority  of  parliament,  this  shall  be  in- 
tended of  a  lawful  attainder*     Ha.  J.  P.  19. 

So,  upon  a  judgment  for  the  king  as  well  as  for  a  common  person.  Ha« 
J.  P.  22. 

So,  upon  a  judgment  in  appeal,  by  which  the  defendant  was  acquitted* 
H.  Pari.  20. 

Bat  it  does  not  lie  in.  parliament  upon  a  judgment  in  C.  B.  before  it  is  af- 
firmed in  B.  R.  H.  Pari.  20,  2  K 

In  other  courts. 

Error  of  a  judgment  in  the  hustings  of  London  lies  before  commissioners 
at  St.'  Martinis.   1  Rol.  745.  1.  50.     4  Inst.  247.   1  Lev.  309.    2  Sand.  228. 

Of  a  judgment  before  the  sheriffs  of  London,  lies  in  the  hustings  there. 
H.  4  Inst.  247,  8. 

Of  a  judgment  in  the  Cinque  Ports,  lies  before  the  warden  of  the  Cinque 
Forts  at  Shepway.     1  Rol.  745.  1.  7.     Vide  Franchises,  (E  2.) 

Of  a  judgment  in  the  stannaries  an  appeal  lies  to  the  warden  of  the 
stannaries,  and  from  him  to  the  prince  ;  or,  if  no  prince,  to  the  king's  coun- 
cil.    1  Rol.  745.  1.  20. 

(3  B  7.)  Upon  wh«t  judgment. 

Error  lies  of  any  judgment  in  a  court  of  record.  {  Vide  Commonwealth 
VeL.  VI.  S%  [*443] 
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T*  Judges  of  ComiDOD  Pleas,  3  Binn.  373.    Beale  v.  Dougherty,  3  Binn. 
432-  { 

Though  it  be  void,  as  being  out  of  the  jurisdiction  in  an  inferior  court. 
I  Rol.  744. 1.  30. 

Though  it  be  upon  a  writ  of  false  judgment ;  for  the  last  judgment  is  of 
record.     1  Rol.  744. 1.  37. 

It  lies  upon  a  judgment  for  costs  upon  a  nonsuit.  1  Rol.  744.  I.  33. 
rStr.  335.  1  H.  Bl.  433.]  \  Smith  v.  Sutts,  2  Johns.  Rep.  9.  Wilson  v. 
Force,  6  Johns.  Rep.  110.   Schermerhorn  v.  Jenkins,  7  Johns.  Rep.  373. 

So,  it  will  lie  upon  judgment  of  nonsuit,  though  no  costs  are  awarded. 
Lovell  V.  Evertson,  1 1  Jcmns.  Rep.  53.  \ 

Upon  a  judgment  in  scire  facias  upon  a  statute  or  recognizance.  Dj. 
316.     1  Rol.  744. 1.  40.  751.  1.  45. 

Upon  a  judgment  by  any  judge  or  court  of  record,  which  acts  according 
to  the  course  of  the  common  law,  though  newly  erected  by  act  of  parlia- 
ment. R.  1  Sal.  S63.  }  Vide  Commonwealth  v.  Ellis,  1 1  Mass.  Rep. 
466.  \ 

r*]Upon  a  judgment  on  an  indictment.     Adm.  1  Sal.  366. 

u  defendant  is  found  not  guSty  as  to  part,  there  must  be  a  judgment  for  him  as 
to  that  part,  or  error  lies.    Stt.  T86. 

But  error  does  not  lie  upon  a  decree  in  chanceiy.  37  H.  6.  14.  b.  1 
Rol.  744. 1.  44. 

So,  it  does  not  lie  upon  a  peremptory  mandamus,  R.  in  B.  R.  and  afl* 
in  parliament,  3  Mod.  Ca.  37.    Str.  536. 

r^or,  on  a  numdammif  when  the  return  is  allowed.    Str.  621^. 

Nor,  upon  an  order  by  justices  of  the  peace,  though  they  ar^  justices  of 
record.     1  Rol.  744. 1.  48.     Dub.  3  Jon.  167. 

{  Nor  on  an  order  for  arrest  of  judgment.  In  such  case,  the  court  will 
on  motion,  vacate  the  rule  for  arresting  judgment,  and  enter  judgment  for 
the  defendant  for  the  insufficiency  of  the  declaration,  on  which  error  may 
be  brought.  Fish  v.  Weatherwax,  3  Johns.  Cas.  315.  Bayard  v.  Malcomb, 
3  Johns.  Rep.  101.  Home  v.  Barney,  19  Johns.  Rep.  347.  Vide  Ben- 
jamin V.  Armstrong,  3  Serg.  &  Rawle,  393.  | 

Nor,  upon  refusal  of  a  prohibition  in  B.  R.     Semb.  1  Sal.  136. 

Nor,  upon  an  order,  &c.  of  a  jurisdiction  newly  erected  which  does  not 
proceed  according  to  the  common  law.  1  Sal.  363.  {  Vide  Ruhlman  v. 
Commonwealth,  5  Binn.  34.  { 

Nor,  upon  a  habeas  corpus  denied.  Dub.  Sal.  504.  D.  3  Mod.  Ca. 
29.      {  Sed  vide  Yeates  r.  The  People,  6  Johns.  Rep.  337.  conL  \ 

Nor,  for  a  matter  of  fact,  which  does  not  appear  upon  the  record  ;  as,  if 
a  statute  staple  is  net  sealed.     R.  Cro.  EI.  333. 

Nor,  does  it  lie  upon  an  interlocutory  judgment  before  the  6nal  judgment : 
as,  upon  a  judgment  in  partition,  quoa  partitio  fiat.  Co.  Lit.  168.  a.  1 1 
Co.  40.  b.  R.  3  Rol.  1 36.  [Ld.  Rd.  610.  6  East,  333. J  {  Vide  Clasoa 
V*  Shotwell,  13  Johns.  Rep.  31.  | 

Upon  a  judgment  quod  computet  in  account.  R.  1 1  Co.  38.  b.  3  Cro* 
356.     R.  2  Cro.  334.     1  Rol.  750.  1.  5.     3  Bui.  104. 

Upon  a  judgment  in  trespass,  &c.  by  default,  before  a  writ  o(  inquiry  re- 
turned and  final  judgment  thereon.     R.  1  Leo.  193. 
«    Nor,  does  it  lie  upoq  a  judgment  for  part,  till  the  whole  flea  is  deter- 
mined :  as,  in  a  suit  against  several,  if  there  is  judgment  against  one,  error 
does  not  lie  till  judgment  against  all  the  defendants.     1 1  Co.  39. 
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Nor,  if  tfie  judgmeDt  is  for  part  of  the  demand,  till  judgment  for  the 
whole.     11  Co.  39.  b.     R.  Dy.  291.  b. 

Yet,  if  the  party  dies,  so  that  nothing  more  is  done,  error  lies  for  the 
party  grieved  by  the  award  or  interlocutory  ju^ment.     11  Co.  41.  a. 

So,  in  ejectment,  error  lies  upon  the  judgment  for  the  term,  before  t 
writ  of  inquiry.     R.  Latch,  312. 

Or,  if  there  is  a  suit  against  several  upon  several  originals,  error  lies  upon 
a  judgment  against  one.     1 1  Co.  4 1 .  a.    2  Rol.  1 26. 

So,  It  lies  after  final  judgment,  before  execution  or  writ  of  inquiry.  1 
Rol.  751. 1.  13.  20.  760.  1.  35.  40.  50.  749. 1.  45.  52. 

I  Error  will  not  lie  on  a  judgment  upon  a  matter  which  rests  in  the  dig- 
cretionof  the  court ;  as  on  a  judgment  refusing  a  new  trial,  &c.  Granger 
9.  Byssell,  2  Day,  364.  Lewis  v.  Hawley,  1  Conn.  Rep.  49.  Burke  v. 
Young^s  Les.  2  Serg.  &  Rawie,  383.  Burd  v.  Dansdale,  2  Biiin.  80. 
Wright  V.  Small,  2  Binn.  93.  Henderson  v.  Moore,  5  Cranch,  II.  Ma- 
rine  Ins.  Co.  v.  Young,  187.  Barr  r.  Gratz,  4  Wheat.  213.  Marine  Ins. 
flfo.  V.  Ho^on,6  Cranch,  206.  Liter  r.  Green,  2  Wheat.  306.  Armstrong 
i>.  Wright,  iRuff.  93. 

Or  a  refusal  to  direct  a  nonsuit.     Girard  t>.  Getting,  2  Binn.  235. 

Or  a  refusal  to  continue  a  cause.  Woods  p.  Young,  4  Cranch,  237. 
Marine  Ins.  Co.  v.  Hodgson,  6  Cranch,  206.  Armstrong  v.  Wright,  I 
Rufi.  93. 

Or  a  refusal  to  reinstate  a  cause  after  nonsuit.  United  States  r.  Evans, 
5  Cranch,  280.     Welch  r.  Mandevllle^  7  Cranch,  152.  j 

(3  B  8.)  At  what  time  it  shall  be  sued. 

And  therefore,  if  a  writ  of  error  is  sued  out  before  final  judgment,  though 
a  miitU.  is  entered  upon  the  roll,  and  the  record  certified ;  yet  it  is  not 
thereby  removed.     R.  1 1  Co.  4 1 .  b. 

If  the  writ  of  error  is  returnable  before  judgment,  it  shall  be  quashed.    Str.  891. 

But  a  writ  of  error  may  be  sued  out  as  weU  before  interlocutory  as  before  final 
judgment,  and  therefore  will  equally  operate  as  a  stay  of  proceedings.  2  M.  &  S. 
884.     •{  Yide  Richardson  v.  Backus,  1  Johns.  Rep.  493.  y 

Yet,  after  judgment  signed,  error  may  be  sued  before  entry  [*]upon  the 
roll ;  for  it  is  not  entered  tilt  the  vacation.  R.  1  Rol.  750. 1.  25.  {  Vide 
Arnold  V.  Sandford,  14  Johns.  Rep.  417.  } 

So,  it  may  be  sued,  returnable  in  B.  R.  of  the  same  term  in  which  judg- 
ment was  given  in  C.  B.     R.  1  Sid.  104. 

Though  it  is  tested  before  judgment  given.     1  R  3,  4. 

And,  for  error  in  process,  which  coram  vobis^  &c.  it  must  be  sued  the 
same  term  in  which  judgment  was  given.     Per  Williams,  Yet.  157. 

Although  error  should  be  sued  withm  20  years  after  the  judgment  yet  the  court 
will  not  quash  it,  if  brought  29  years  afler,  because  it  would  deprive  him  of  replying 
^e  exceptions  in  the  statute.     Str.  827. 

•^  Where  a  writ  of  error  was  brought  on  a  bill  of  exceptions,  the  judgment  re- 
versed, and  a  venire  de  novo  awarded,  and  on  a  new  trial,  a  second  bill  of  exceptions 
was  taken  to  the  same  point,  a  second  writ  of  error,  on  motion  was  quashed. 
Hartshorne  e.  Sleght,  3  Johns.  Rep.  554.  y 

(3  B  9.)  By  whom  it  shall  be  sued. — ^By  or  against  whom  ex« 

ecution  shall  be. 

All  parties  against  whom  judgment  is  given  ought  regularly  to  join  in  er- 
ror.    R.  3  Mod.  134.     Carth  7.  2  Mod.  Ca.  305.      {  Vide  Phelps  v.  Ells- 
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woKh,  3  Day,  144.     Callaghan  v.  Carr,  1  Mareb.  22.  \      Vide  Execotion, 
(E— F). 

Though  6ome  get  nothing  by  the  reversal,  they  must  join  for  conformity. 
1  Rol.  747.  1.  35. 

As  a  bishop,  in  qiiare  imptdil^  who  claims  nothing  but  as  ordinary*  R*  3 
Leo.  176.     Cro.  El.  Qb. 

Ona  defendant  alone  cannot  (without  summons  and  severance)  bring  error  on  a 
judgment  against  seveial.  3  Burr.  1739.  ^  Vide  Bradsfaaw  v.  CaUashan,  S 
Johns.  Rep.  435. 2d.  edit.     Gallagher  v.  Jackson,  1  Sei^.  &  Rawle,  492.  > 

If  judgment  is  against  two,  and  one  only  brings  error,  it  is  bad,  even  though  th^ 
other  is  dead,  if  it  does  not  appear;  but  if  it  appears  any  where  that  the  other  defend- 
ant is  dead,  the  survivor  may  bring  error  without  being  executor  of  the  deceased. 
Str.  233.     <^  Tide  Andrews  v.  Bosworth,  3  Mass.  Rep.  223.  ^ 

If  on  a  judgment  against  two,  one  alone  brings  error,  the  opposite  party  should 
move  to  quash  it,  othenvise  it  will  stand  good.     2  T.  R.  737. 

If  judgment  is  against  two,  writ  of  error  ad  grave  damnum  of  one  only  will  not 
lie.     Str.  606.     2  Ld.  Raym.  1403.     B.  R.  H.  136. 

The  writ  of  error  must  describe  the  suit  by  tlie  names  of  all  the  parties,  thouigh 
ad  grave  damnum  of  those  only  who  bring  error.     Str.  682. 

If  indictment  sets  forth  that  the  inhabitants  of  such  part  of  three  parishes  as  the 
way  lies  through  are  bound  to  repair,  and  writ  of  error  is  of  a  judgment  agatnat  the 
inhabitants  in  general,  ad  grave  damTium  of  them,  it  shall  be  quashed.     Str.  1 110. 

So,  all  executors  against  whom  the  judgment  was,  though  one  only  ap- 
peared.    R.  I  Sal.  312. 

If  in  action  against  three  executors  one  pleads /?/ene  adminiatrami  generally,  and 
thecp  is  judgment  against  him  de  assets  in  Juturo ;  and  the  other  two  plead  judg- 
ments  and  plene  administravit  ultra,  and  a  verdict  against  them  ;  they  must  all  three 
job  in  error,  all  being  equally  aggrieved  by  tlie  judgment  so  far  aa  it  afiects  the 
assets.   TVils.  88.    4  F.  108. 

If  several  executors  are  sued,  though  they  sever  in  plei^ding,  and  distinct  judg- 
ments are  given  against  all  against  whom  any  judgment  is  given,  all  against 
whom  any  judgment  is  given  must  join  in  a  writ  of  error :  each  cannot  sue  a  sepa- 
rate writ  upon  the  judgment  against  himself.     4  F.  108. 

Thufl  where  an  action  was  brought  against  three  executors,  one  of  whom  pleaded 
plene  adminish*avii,  and  the  other  two  outstanding  judgments,  and  the  plaintiff  took 
judgment  of  assets  infnturo  against  the  former,  and  falsified  the  judgments  pleaded 
by  the  other  two,  upon  which  he  had  a  verdict  and  judgment  against  them  ;  upon 
which  they  alone  brought  a  writ  of  error,  the  court  [* Jheld  the  defendant  against 
whom  the  judgment  o£ assets  in  futuro  was  entered,  ought  to  have  joined  and  quash- 
ed the  writ.     4  F.  108.  P.  C. 

But  in  an  action  against  several  executors,  if  judgment  is  given  for  any  one  of 
them,  he  need  not  join  in  a  writ  of  error  upon  a  judgment  against  all  or  any  of  the 
rest.    D.  4F.  110. 

Thus  where  four  executors  were  sued,  each  of  whom  pleaded  plene  adminis^ 
travitf  and  the  jury  found  for  two  and  against  two  :  the  court  held  the  two  for  whom 
the  jury  had  found,  had  no  occasion  to  join  in  a  writ  of  error  with  the  other  two.  1 
Roll.  Abr.  929,  pi.  4. 

A  feme  c$vert  alone  may  bring  a  writ  of  error  upon  a  judgment  against  her,  ihouf^ 
she  was  under  coverture  when  the  action  commenced,  and  purposes  assigning  her 
coverture  for  error,  she  being  the  only  person  who  appears  by  the  record  aggrieved 
by  the  judgment.     B .  4  F.  1 10. 

Qr  her  husband  might  Join  her  in  such  writ.     D.  4  F.  110. 

But  ifonie  makes  dcfliult,  he  may  be  severed.     Mod.  Ca.  40. 

If  two  executors  join  in  a  writ  of  error,  and  one  of  them  will  not  assign  errors,  the 
court  will  give  the  other  time  to  summon  and  sever.     Str.  783. 
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And  a  party  may  have  error,  though  he  was  Dot  an  original  parly  :  as  te- 
nant by  voucher  or  receipt.     1  Rol.  747.  L  38. 

{  WhetheFtbe  landlonl  of  a  defendant  in  ejectment,  who  has  taken  the 
defence  of  the  suit,  but  is  not  a  party  to  the  record,  can  sue  out  a  writ  of  er- 
ror.    Quert  ?  Van  Horn  v.  Prick,  3  Serg.  &  Rawie,  378. 

None  but  parties  and  privies  can  maintain  error;  and  who  are  privies. 
Barr  v.  Steven9,  1  Bibb,  392.  \ 
So,  error  may  be  by  him  who  is  privy  :  as,  by  the  heir.     F.  N.  B.  21.  N. 

And  be  need  not  say,  how  heir.     R.  2  Cro.  160. 

By  an  executor,  or  administrator.     F.  ^.  B.  21.  N. 

So,  error  upon  an  attainder  for  treason  or  felony  may  be  brought  by  an 
executor,  as  well  as  by  an  heir.     R.  Sho.  13.  1  Sal,  295.     R.  1  Leo.  325. 

So,  by  a  privy  in  estate :  as,  by  him  in  reversion  or  remainder  after  a 
term  for  life  or  years,  when  the  term  is  determined.  1  Rol.  748.  I.  7. 
Dy.  16. 

And  by  the  st.  9  R.  2.  3.  while  the  estate  for  life  or  years  continues.  3 
Co*  4.  a* 

So,  by  him  in  reversion  after  an  estate  tail,  after  the  entail  is  determinedt 
R.  3  Co.  4.  a.     1  Rol.  747.  1.  8. 

Though  it  be  upon  a  fine  by  tenant  in  tail ;  for  thereby  the  remainder 
was  discontinued.     R.  2  Jon.  182.     Ray.  461.     Vide  Fine,  (H  4,) 

Tenant  in  remainder  may  bring  error  against  a  common  recovery  where  the  ten- 
ant in  tail,  vouchee,  died  before  the  judgment ;  and  he  need  not  set  ont  a  complete 
ti|]e,  but  only  shew  the  connection  and  privity  between  him  and  the  person  against 
whom  the  recovery  was  had.     1  B.  M.  410. 

But  it  must  be  by  such  privy  as  has  benefit  by  the  reversal ;  as,  error  up- 
on a  Judgment  against  a  tenant  to  him  and  his  heirs  females  shall  be  by  the 
daughter,  who  is  heir  to  the  special  tail.  1  Rol.  747.  L  30.  Dy.  90.  a. 
F.  N.  B.2I.M. 

Upon  a  judgment  for  land  of  the  nature  of  borough  English,  it  shall  be  by 
the  youngest  son.     F.  N.  B.  21.  Lt 

It  must  be  by  him  in  the  immediate  remainder.     R.  5  Mod.  396. 

And  if  the  remainder  was  not  executed,  the  plaintiff  in  error  ought  to 
make  himself  heir  to  him  who  had  in  him  the  estate   executed.     Dy.  90.  a. 

If  an  annuity  in  fee  be  recovered  against  the  heir  upon  the  grant  of  his 
ancestor,  the  administrator  of  the  heir  shall  not  have  error.  1  Rol.  749. 
1.  35. 

[*JAnd  a  man,  who  is  neither  parly  nor  privy,  shall  not  have  error.  I 
Rol.  747.  1.  33.  \  Vide  Hylton's  Les.  v.  Brown,  MS.  Rep.  Whart.  Dig. 
195.  ( 

As,  if  money  is  taken  in  the  hands  of  B.  by  foreign  attachment,  B.  shall 
not  have  error  to  reverse  the  judgment.     1  Rol.  747.  I.  50. 

H  the  tenant  alien  penc/enfe  litey  the  alienee  shall  not  have  error.  1  Rol. 
748.  1.  41. 

Nor,  an  alienee  of  lands  afler  a  statute  or  recognizance  acknowledged. 
Semb.  1  Rol.  748.  I.  15.     Cent.  F.  N.  B.  22.  B. 

Nor,  bail  of  a  judgment  against  the  principal.  R.  1  Rol.  749.  1.  5.  20. 
Cro.  Car.  300.  Per  two  J.  Cro.  Car.  481.  R.  Hob.  72.  Cro.  384.  R. 
Cro.  Car.  561.     R.  1  Lev.  137. 

Though  joined  with  the  principal.     R.  Cro.  Car.  408.  575.     1  Lev.  137. 
R.  God.b.  440. 
'  So,  a  stranger  cannot  assign  error  in  arrest  of  judgment  upon  an  indict- 
ment.    1  Sal.  60.   . 
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So,  if  there  are  five  defendants,  and  three  are  acquitted,  error  muat  be  by 
the  other  two  only.    R.  2  Cro.  1 38. 

So,  a  reversal  by  him  who  ought  not  to  have  error,  may  be  reversed.  R. 
5  Mod.  396.     R.  2  Cro.  1 38. 

It  cannot  be  taken  out  in  the  name  of  the  casual  ejector.  8  B.  H.  766.  Bane»; 
179. 

And  it  will  be  a  contempt  in  an  attorney  to  attempt  it.     1  F.  52. 

Executors  against  whom  a  scire  Jaciaa  is  sued  out  to  recover  damages,  assign- 
ed on  an  interlocutory  judgment  against  their  testator  before  his  death,  cannot  biing 
error,  if  the  testator's  attorney  agreed  for  him  that  no  writ  of  error  should  be  brought 
in  that  action ;  and  the  court  will  on  motion  order  the  attorney  to  non^as,  the  writ. 
1  T.  R.  38S. 

^  An  administrator  de  bonis  non^  cannot  bring  error  to  reverse  a  judgment  recov- 
ered by  the  original  executor,  because  betweea  them  there  is  no  privity.  Grout  r. 
Chamberiin,  4  Mass.  Rep.  611.  y 

(3  B  10.)  Against  whom  it  shall  be  sued. 

Error  ought  to  be  sued  against  all  the  parties  to  the  recovery.  J  Vide  Por- 
ter V.  Rummery,  10  Mass.  Rep.  64.  Glover  v.  Heath,  3  Mass.  Rep.  253.  ( 

So,  against  any  who  was  party  or  privy  to  the  judgment. 

And  if  any  who  was  party  has  now  nothing,  yet  he  shall  be  named  a  de- 
fendant in  error.     F.  N.  B.  18.  I. 

So,  in  error  of  a  judgment,  which  concerns  land,  there  shall  be  a  scire  fa- 
cm^'to  the  tertenant  before  he  can  be  ousted.     Dy.  321.  Ray.  17. 

And  this  usually  issues  before  the  scire  facias  ad  audiend^  error*     Dy.  321  • 

And  it  is  now  the  course  of  the  court  to  have  a  scire  facias  against  the  heir 
and  tertevants.    R.  3  Mod.  274. 

Though  the  heir  is  within  age.     Ibid. 

So,  in  error  upon  a  fine  and  common  recovery.  R.  Carth.  1 12.  Skin. 
273. 

So,  in  error  upon  a  Judgment  for  the  king  in  an  action  by  qui  tam^  iic. 
there  shall  be  a  scire  Jadas  against  the  informer.     Sav.  10. 
r  In  error  to  reverse  a  common  recovery  (for  the  death  of  the  vouchee  before  jodg- 
meat),  scire  facias,  or  any  waraing  to  the  heir,  is  not  necessary.     1  B.  M.  410. 

(3  B  11.)  The  manner  of  suing  error. 

To  obtain  a  writ  of  error,  the  attorney  from  the  dogget  of  the  prothono* 
tary  finds  the  number  of  the  roll,  and  thereby  finds  the  roll  (.*]in  the  treasu- 
ry, of  which  he  takes  a  copy,  and  thereupon  the  cursitor  makes  out  a  writ  of 
error.  '  Vide  Comp.  Att.  63. 

Several  writs  of  error  may  be  sued  at  the  same  time  $  as,  one  by  the  tenant, 
another  by  the  vouchee.     F.  N.  B.  21.  M. 

And  it  shall  be  sued  ex  officio^  though  it  be  against  the  king,  without  peti- 
tion.    1  Sal.  264.     Cont.  1  Ver.  170.  175. 

Since  a  judgment  has  relation  to  the  first  day  of  term,  a  writ  of  error  may  be  re- 
turnable in  the  same  term,  before  it  is  actually  signed.     1  N.  R.  298. 

When  the  writ  of  error  is  made  out,  it  shall  be  entered  on  the  remembrance 
of  the  clerk  of  the  errors,  who  takes  a  note  for  bail,  if  bail  is  required.  (Com. 
Att.  63.^ 

And  then  the  party  and  his  bail  enter  into  a  recognizance  before  the 
chief  justice  who  subscribes  it.     (Com.  Att.  64.) 

But  proceedings  shall  not  be  stayed  on  application  in  B.  R.  because  the  chief  jus-* 
tice  of  C.  B.  has  not  subscribed  the  return.     Str.  1063.     B.  R.  H.  844. 
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In  what  cases  bail  is  required,  and  in  what  manner  it  shall  be  given,  vide 
post,  (3  B  12.)— Vide  Bail,  (G  2.)— Costs,  (B). 

Service  of  the  allowance  of  the  wnt  may  be  before  the  plaintiff  is  entitled  to  sign 
final  judgment     2  B.  &  P.   137.^  Tide  Richardson  v.  Backus,  1  Johns.  Rep« 

493.  >^ 

The  return  to  the  writ  may  be  made  within  the  time  given  by  the  rule  to  certify. 
2  T.  R.  17. 

If  the  record  is  brought  in  in  vacation  time,  it  remains  as  a  transcript  of  the  pre* 
ceding.     2  T.  R.  17. 

On  a  writ  of  error,  the  court  can  look  to  that  return  only  which  has  been  made 
puzBuant  to  the  exigency  of  the  writ.     1  M.  &  S.  183. 

If  error  is  brought  in  criminal  cases,  it  must  be  allowed  by  the  attorney- 
general,  for  it  is  ex  gratia^  and  the  Chancery  will  not  direct  it.  Eq.  Ca.  Ab. 
414. 

I  But  in  civil  cases,  it  must  be  granted  as  a  matter  of  right ;  and  chance- 
ry has  no  power  to  supersede  it,  in  such  cases  nor  in  criminal  cases  not  cap- 
ital *,  and  the  question  whether  it  was  properly  granted,  or  not,  must  be  deci- 
ded by  the  court  to  which  it  is  returnable.  Yates  v»  The  People,  6  Johns. 
Rep.  337.  Vide  Shipwith  v.  Hill,  2  Mass.  Rep.  36.  Per  Sedgwick  J.  Pem- 
broke V.  Adington,  2  Mass.  Rep.  142.  Miles  v.  Rempublicam,  4  Yeates, 
319.  \ 

But  if  it  is  real  error,  and  the  attorney-general  refuses,  there  may  be  a  pe- 
tition to  the  king.     Ibid. 

If  error  is  brought  in  parliament,  it  shall  not  be  allowed  without  the  king's 
warrant,  for  which  five  pounds  are  paid,  and  four  pounds  for  the  writ.  Vide 
Intr.  5.     Per  Cook  C.  J.  Godb.  247.     Vide  Parliament,  (L  2.) 

So,  error  upon  an  attainder  by  indictment  shall  not  be  allow^ed  Without  a 
petition  to  the  king.     Per  two  J.  1  Rol.  175. 

So,  in  every  case  where  the  king  is  party,  and  (he  error  is  in  the  substance 
of  the  judgment,  and  not  in  process  ora  collateral  matter.     Sav.  131* 

But  the  defendant  shall  not  be  discharged  out  of  custody  upon  bail,  upon  a 
writ  of  error  in  parliament.     1  H.  7.  20.  a. 

If  error  be  of  a  fine,  &c.  in  a  county  palatine :  though  it  be  returnable  ia 
B«  R.,  yet  the  court  there  may  after  reading  the  writ,  without  scire  facias  to 
the  defendant,  or  with  it,  reform  manifest  error.     Dy.  231.  a. 

And  if  the  first  judgment  be  reversed  upon  a  special  writ  of  error,  both 
judgments  may  be  examined  inB.  R.     Ibid. 

If  error  be  upon  an  indictment,  the  proper  course  is  to  remove  it  by  certi* 
orarij  then  to  have  error,  which  coram  nobis,  &c.  and  thereupon  the  defend-* 
ant  in  error  gives  a  rule  to  assign  errors.     1  Sal.  266. 

And  if,  upon  such  rule,  the  plaintiff  does  not  assign  errors,  the  defendant 
may  move  for  a  peremptory  rule  ;  and  then,  if  he  does  not  [*3assign,  he 
shall  be  nonsuited,  and  the  defendant  may  take  oat  execution.     Ibid. 

The  process  in  error  shall  be  alias  and  plurieSj  and  if  the  record  is  not 
then  removed,  an  attachment.     F.  N.  B.  22.  G. 

Thepluries  may  be  returnable  in  the  same  court  with  the  writ  of  error, 
or  in  Chancery.     Ibid. 

If  it  is  returnable  in  Chancery,  and  thereupon  the  record  certified  there, 
the  chancdior  with  his  own  hand  may  bring  it  to  the  court  where  error  was 
brought,  without  a  writ  of  mt^^tmtij.     Ibid. 

The  court  will  not  non  pros,  a  writ  of  error  brought  contrary  to  plaintiff's  un- 
dertaking, if  it  appears  the  judgment  and  undertaking  were  during  his  minority*  B. 
R.  H.  104. 
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If  a  writ  of  error  returnable  in  Exchequer-chamber  abates  by  defendant's  dealli, 
the  new  writ  cannot  be  to  the  Exchequer-chamber^  for  only  transcript  of  record  is 
there,  the  record  is  in  the  Exchequer ;  the  court  will  make  a  rule  fer  remtiiiur  to 
be  entered  on  the  record,  with  a  suggestion  of  the  death.  2  Yes.  298<  Parker,  112. 

B.  R.  will  oblige  plaintiff  in  error  in  parliament  upon  a  judgment  in  ejectment  to 
enter  into  a  rule  not  to  commit  wast^  or  destruction  pending  the  writ.  3  B.  M.  1828. 

Error  is  lost,  if  not  returnable  before  death  of  chief  justice  ;  but  execution  may 
not  be  taken  without  leave  of  the  court     Barnes,  201. 

(3  B  12.)  When  it  shall  be  a  supersedeaSi  and  of  staying  pro- 
ceedings pending. 

A  writ  of  error  being  allowed,  (and  bail  given  when  bail  h  required,)  it 
shall  be  a  supersedeas  of  any  sul)8equent  execution.  1  Sal.  32].  1  Vent. 
31.  1  East,  662.  2  East,  439.  |  Vide  Bianchard  v.  Myers,  9  Johns. 
Rep.  66.     Kinnie  v.  Whitford,  17  Johns.  Rep.  34. 

But  where  execution  is  begun,  a  writ  of  error  is  not  a  supersedeas.  Bian- 
chard r.  Myers,  and  Kinnie  v.  Whitford,  ui  supra.  Slusser  t?.  Chapline,  4 
Har.  &  M'Hen.  Ml. 

A  second  writ  of  error  is  no  supersedeas  to  a  ca*  sa.,  where  the  first  writ 
is  dismissed  by  nonpros*  Dyer  v.  Beatty,  3  Har.  &  M^FIen.  219.  Vide 
Whetcroft  r.  Dorsey,  1  Har.  ^  Johns.  482.  | 

Where  bail  is  required^  it  must  be  put  in  within  tour  days  after  final  judgment  sign- 
ed, without  reference  to  the  time  of  the  allowance  or  the  service  of  the  copy  of  it. 
1  T.  R.  279. 

Those  four  days  are  exclusive.    4  T.  R.  121. 

And  thereupon  a  supersedeas  may  be  sued  out  and  filed  with  the  sheriff, 
&c.     F.  N.  B.  S39* 

Allowance  of  a  writ  of  error,  on  a  judgment  by  nil  dieiif  is  so  entirely  a  ncpene- 
deas  to  a  subsequent  writ  of  execution,  and  all  proceedings  grounded  thereon  against 
the  bail,  that  all  may  be  set  aside  on  motion.  2  BI.  1183.  Tide  Barnes,  205.  209. 
376.     1  T.  R.  379. 

Btt  it  is  not  of  course  to  stay  proceedings  in  an  action  on  a  judgment  pending  a 
writ  of  error  thereon  ;  the  court  therefore,  wUl  exercise  theit  discretion  on  each  ap- 
plication ;  and  if  it  appears  that  the  writ  is  sued  for  delay,  the  application  witt  be 
refiised.     2  T.  R.  78. 

And  an  application  to  stay  an  action  on  a  judgment  pending  error  thereon,  cannot 
be  made  until  bail  are  perfected.     6  T.  R.  455. 

Where  an  action  is  brought  in  the  R.  B.  on  a  judgment  of  the  C.  B.  the  court  will 
stay  proceedings  therein,  pending  a  writ  of  error  onfy,  on  the  terms  of  the  defendant 
giving  judgment  in  the  second  action.     Secus,  where  the  judgment  is  of  the  K.  B.  ; 
because  a  second  action  there  is  a  vexatious  proceeding.     And  in  the  latter  case,  if 
the  plaintiff  dies  before  affinnance,  judgment  cannot  be  entered  nunc  pro  tunc.     1 
T.  R.  637. 

The  practice  of  refusing  to  stay  preceedings  pending  a  writ  of  error,  is  confined  to 
cases  where  the  party  himself,  his  attorney  or  bail,  dedare  that  it  is  brought  cnly  for 
delay  ;  therefore,  it  does  not  extend  to  a  writ  of  error  on  a  [*]judgnient  of  nonsuit. 
5  T.  R.  669.     4  T.  R,  486.     5  T.  R.  714.     1  H.  B.  432. 

The  court  wfll  not  infer  that  a  writ  of  error  was  sued  for  delay  merely,  firom  a 
view  of  the  proceedings,  without  some  admission  to  that  effect ;  not,  therefore, 
from  its  having  been  sued  out  before  final  judgment  5  East,  145.  1  Smith, 
836.  I 

Where  one  of  the  bail  declared  that  the  writ  of  error  was  brought  for  delay,  it  was 
held  to  be  no  supersedeas.     4  T.  R.  436. 

Where  the  defendant's  attorney  expressly  declares  that  the  writ  of  error  is  for  de- 
lay ;  or  only  uses  expressions  equivalent  thereto  ;  proceeding   will  not  be  stayed. 

1*450] 
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5  T«  R.  714.     Soy  tbat  where  the  fair  inference  from  the  attorney's  declaration,  is 
that  the  writ  of  error  has  been  brought  for  delay,  it  is  no  stay  of  proceedings.     2  B. 

6  P.  329. 

A  declaration  by  a  defendant  that  he  meant  to  bring  erfor  for  delay,  must,  that  it 
may  be  ground  for  taking  out  execution  pending  error,  be  made  after  action  brought. 
The  affidavit,  too,  in  support  of  an  application  to  take  out  execution,  must  shew  that 
it  was  so  made,  either  by  an  averment  to  that  effect,  or  by  naming  the  day.  4  M. 
&  S.  Sol.         0 

Where  the  threat  of  bringing  error  for  delay  was  made  six  months  before  the  writ 
of* error  sued  out,  the  court  allowed  it  to  supersede  execution.  7  Taunt.  837.  1 
Moore,  253. 

If  a  writ  of  error  is  brought  for  delay,  execution  may  be  taken  out ;  but  it  seems 
that  the  regular  course  is  to  move  to  quash  the  writ  of  error.  2  T.  R.  183.  Whea 
the  party  must  state  positively  an  admission,  that  it  was  brought  solely  for  delay.  1 
Smith,  335. 

If  a  party  ha^  declared  that  he  will  bring  a  writ  of  error  for  delay,  and  aflerwards 
sues  one  out,  whereupon  the  other  party  takes  out  execution,  it  shall  be  incumbent 
on  the  former,  on  applying  to  set  the  execution  aside,  to  shew  a  reasonable  ground 
of  error  io  the  court,  or  at  least  that  there  is  some  colour  for  his  writ  of  error.  2 
M.  &  S.  479. 

Proceedings  against  bail  will  not  be  stayed  pending  a  writ  of  error,  when  sued  for 
delay.     3  T.  R.  79. 

Proceedings  in  an  action  on  a  judgment,  or  against  the  bail,  will  be  stayed  pend- 
ing a  writ  of  error  thereon ;  urdess  it  be  shewn  that  the  writ  is  merely  for  delay,  as 
where  the  defendant  or  principal  had  previously  declared  that  he  would  delay  the 
pkuntifrby  bringing  error,  unless  he  accepted  the  terms  offered.  A  bare  afiidavit 
that  it  was  brought  for  delay,  is  not  sufficient ;  nor  is  the  fact,  that  the  defendantfs 
attorney  refused  to  point  out  in  error,  on  an  offer  by  the  plaintiff  to  relinquish  his 
judgment  if  he  would  do  so.     3  T.  R.  7a     Id.  79. 

Where  the  defendant's  attorney,  both  before  and  afler  error  brought,  told  the  plain- 
tiff that  he  must  delay  the  payment  of  the  debt  and  costs  as  long  as  he  could,  as  fais 
client  was  already  considerably  in  arrear  to  him,  the  writ  of  error  was  heM  to  be  no 
tu,per9ttd€a8.    4  T.  R.  436. 

The  defendant's  attorney,  afler  judgment  against  him,  proposed  to  the  plaintifTs 
attorney  '*  to  take  a  cognovit  for  the  debt  and  costs  payable  next  term,  which  he 
offered  to  sign,  observing  that  by  so  doing  he  would  save  a  great  expense  to  tho 
parties^as  he,  the  defendant's  attorney,  should  otherwise  be  under  the  necessity  of 
bringing  a  writ  of  error  to  obtain  the  time  he  had  requested  under  the  cognovit  pro* 
posed,  for  that  he  must  obtain  time."  Held,  that  the  plaintiff  having  declined  acced* 
mg  to  these  terms,  might  consider  a  writ  of  error  brought  for  the  mere  purpose  of 
delay.     2  M.  &  S.  474. 

A  party  applied  for  time,  and  upon  the  other  side  refusing  to  give  it,  said,  "  then 
I  must  bring  a  writ  of  error."  Held,  that  such  writ  might  be  considered  as  brought 
merely  for  delay.     2  M,  &  S.  476. 

[*]The  defendant,  on  being  served  with  process,  informed  the  plaintiff's  attor- 
ney, that  *"*  he  eould  not  pay  ;  that  it  was  useless  to  go  on  with  the  action,  as  he 
would  delay  it  all  he  could,  and  when  the  plaintiff  had  obtained  judgment  he  would 
bring  a  writ  of  error,  and  put  it  off  all  in  his  power."  Afler  judgment  andexecutiony 
the  defendant  requested  the  plaintiff's  attorney  to  keep  tho  execution  a  secret,  as  it 
might  mjure  his  credit,  acknowledged  that  he  had  shewn  him  lenity,  and  requested 
that  he  might  be  allowed  to  pay  the  money  to  the  officer  by  instalments.  Held» 
that  the  necessary  inference  from  the  acknowledgment  was,  tliat  the  defendant  Goa<» 
sidered  the  proceeding  just  ;  and,  therefore,  that  a  writ  at'  error  allowed  between 
judgment  and  execution,  was  brought  merely  for  delay.     2  M.  &  8.  476. 

The  not  arguing  a  writ  of  error  in  the  Exchequer-chamber,  is  not  proof  that  it 
was  brought  for  delay  ;  therefore,  error  brought  atlerwarJs  in  pailiament  sti^s  pro- 
ceedings.    6  T.  R.  400. 
Vol.  VI.  57  r*45lj 
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A  confessiofi  that  a  writ  of  error  is  brought  for  delay,  sworn  to  have  been  made 
hy  *'  a  gentleman  who  attended  the  taxation  of  costa  for  the  defendaat^s  attot ney , 
on  the  behalf  of  tlie  defendant/'  is  not  sufficient  to  wananl  the  issuing  of  execution 
pending  error.     3  Smith,  60. 

Saying  that  the  debt  would  be  settled,  and  that  tin:e  was  alt  that  was  wanted,  is 
not  an  admission  that  error  is  brought  for  delay.     1  N.  R.  307. 

Though  a  writ  of  error  coram  vobis  is  not  in  itself  a  stipersedtas^  yet  execution 
cannot  l>e  taken  out  whilst  it  b  pending,  without  leave  of  the  court.     8  £ast,  412* 

A  writ  of  error  operates  as  a  stay  of  execution,  as  well  in  an  actibn  on  the  judg-^ 
ment  as  in  the  original  action.     3  T.  R.  643. 

The  court  refused  to  set  aside  the  execution  in  the  second  action,  (a  writ  of  er« 

ror  having  been  brought  on  the  first  judgment,)  because  the  defmdant  had  not  be- 

'  fore  appHed  to  stay  the  proceedings  in  the  second  action.     Barnes,  202.     Sir  G. 

Co.  129.  S.  C.     Willes,  183.     Sir  G.  Co.  159.  S.  C.  WiUcs,  184.     Barnes,  203. 

S.C. 

So,  error  with  notice  thereof,  shall  be  a  supcntdeas  before  the  writ  al- 
lowed.    1  Sal.  321 .     2  Mod.  Ca.  1 30. 

It  is  a  $uper8€deaSf  though  sued  out  before  judgment.     Str.  631. 

But  it  can  have  no  effect  till  the  judgment  is  actually  signed.     1  T.  R.  279* 

A  writ  of  error  sued  out  th^  same  term  as  judgment  signed,  (grates  as  a  stay  of 
execution,  though  returnable  before  the  judgment  was  signed,  unce,  when  signed, 
it  has  relation  to  the  first  day  of  term.     5  East,  145. 

A  writ  of  error  (thus  on  a  judgment  by  nil  dictV,  2  BIk.  1 183,)  is  a  suspension  of 
an  further  proceedings  from  the  time  of  allowance  ;  therefore,  asctre/acMU  against 
the  bail  sued  aflerwvds  is  irregular.     1  East,  662. 

The  bail  of  a  member  of  paiSament,  under  st.  4  Geo.  3.  c.  33.,  cannot  be  sued 
pending  error  on  the  judgment  against  their  principal.     2  H.  B.  372. 

A  writ  of  error  allowed  before  Uie  return-day  of  a  co.  to.  taken  out  to  chaige  the 
bail,  is  a  9upersedea$  ;  so  that  the  bail  cannot  afterwards  be  proceeded  wainst 
though  the  ca,  $a.  had  laid  four  days  in  the  office  before  the  allowance.  3  T.  R. 
890. 

A  writ  of  error  is  allowed  two  days  after  the  return  of  the  ca,  hl  The  bail 
may  be  sued  during  the  writ  of  error,  which  is  no  supersedeas.     1  Anst.  176. 

The  ceurt  will  stay  proceedings  against  bail,  until  the  writ  of  error  brought  in 
the  original  action  be  determined,  though  the  application  be  not  made  within  the 
four  days  allowed  to  the  bail  to  supersede  the  principal.     Forrest,  25. 

[^]]  Where  a  writ  of  error  is  sued  out  on  the  last  day  allowed  for  surrendering  the 
.  principal,  the  bail,  on  an  application  to  stay  proceedings  against  them,  because  the 
writ  was  sued  out  aedenU  ctirto,  and  therefore  within  the  allowed  time,  most  shew 
that  faot.    2  East,  546. 

Wh(i|ti  nrror  is  brought  after  the  bail  are  fixed,  proceedings  by  si.  fa,  against  them 
wilt  \^  ^inyotl  pending  error,  only  on  their  undertaking  to  pay  the  condemnation  mo- 
Ht  Vi  Nitil  cubls,  of  the  si.  fa. ;  and  where  there  is  no  bail  in  error,  the  costs  of  the 
wi  it  of  error,  in  case  of  affirmance.  8  East,  546.  But  on  aOowance  of  a  writ  of 
^rrori  before  the  time  for  surrender  is  out,  the  bail  may  stay  proceedings  against 
Iht^inselves,  on  undertaking  in  the  alternative,  to  pay  the  sum  recovemi,  or  sur- 
render within  four  days  afler  affirmance,  &c*     11  East,  316* 

A  writ  of  error  is  no  supersedeas  in  ejectment,  where  the  pbuntifi*  without  wailing 
the  tax,  and  thereby  waiving  his  costs,  sues  out  an  hab.  foe.  pass.     4  Taunt.  239. 

In  error  upon  a  quare  impedit^  there  shall  be  a  non  moUhtandm  to  slay  ex- 
ecution till  errors  discussed.     Dy.  70.  b. 

And,  if  execution  be  afterwards  done,  it  will  be  a  contempt.  R.  2  Bui. 
194. 

But  no  contempt  is  incurred  by  taking  out  execution  till  afler  nolice  of  writ  of 
error.     Barnes,  376. 

And  the  court  will  not  set  aside  an  execution  soed  out  before,  bat  executed  after 
(hf:  allowance  of  a  writ  of  error,  served  on  the  sheriff  and  the  party,  if  the  plaintiff 
[♦452]  *^^  ^  - 
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ia  error  haa  not  regularly  put  in  bail ;  otherwbe  if  bail  be  put  'A  in  time.     2  T. 
R-  44. 

So,  if  execution  be  after  a  writ  of  error  allowed,   without  notice  of  it, 
restitution  shall  be  granted.     R.  3  Lev.  312.      1  Sal.  32  K  322. 

A  writ  of  error  is  no  9uper$edeas  till  allowance  or  notice  of  it.     Willes,  271. 
Barnes,  205.  S.  C. 

And  if  the  sheriff  b&s  levied  under  a  fi.  fa,  after  the  issuing,  but  before  the  ^1* 
lowance  of  «  writ  of  error,  he  must  proceed  to  sell  the  goods.     Ibid.  . 

A  writ  of  error  operates  as  a  supersedeas  from  the  time  of  the  oHowance,  not 
from  the  time  of  service.     1  Bos.  &  Pul.  470.     2  Bos.  &  Pul.  370,  S,  P. 
Bail,  therefore,  must  be  put  in  within  four  days  of  the  former  period.     Ibid. 
If  the  writ  of  error  be  allowed  before  judgment,  the  time  of  putting  in  bail  rises 
from  the  judgment,  if  after  JMdgmeut,  from  the  time  of  the  allowance.     Per  BuU 
ler,  J*  ibid. 

Allowance  of  a  writ  of  error  may  be  served  before  the  plaintiff  is  entitled  to  final 
ju<l^ment.     2  Bos.  &  PuL  137. 

A  writ  of  error  on  which  bail  is  regularly  put  in,  operates  as  a  stay  of  execution 
taken  out  before  it  was  allowed.  Secua,  if  not  duly  followed  up  by  bail.  2  T.  R.  44. 
The  allowance  of  a  writ  of  error  is  itself  a  supersedeas.  The  use  of  serving 
the  allowance  is,  that  tlie  party  may  be  in  contempt,  if  he  sues  out  e^ecutioQt  after* 
wards.  1  T.  R.  279.  1  B.  &  P.  478.  2  B.  &  P  370.  And  so  completely  Li. 
it  a  supersedeas^  that  it  avoids  any  further  proceeding,  without  an  express  notice  to 
the  plaintiff  below  not  to  proceed.  5  Taunt.  204.  So  that  even  a  return  of  non 
est  inventus  by  the  sheriff  afler  an  allowance  to  a  ca.  ad.  sa,  issued  before,  is  a  nul- 
lity ;  and  by  consequence  so  are  subsequent  proceedings  thereon  by  sa,  fa.  against 
the  bail.  2  East,  439.  Final  judgment,  however,  may  be  signed  af^er  a  writ  of 
error  has  been  taken  out,  and  allowance  served,  lyhere  the  allowance  is  not  Servjdd 
till  the  writ  is  spent     3  Taunt.  384. 

.  [*JThough  the  writ  of  error  was  not  allowed  (ill  24  Oct.  and  the  writ  of 
execution  was  tested  the  23d,  for  of  course  judgment  is  not  signed*  till  four 
days  after  the  beginning  of  the  term,  which  was  the  27th  Oct.  3  Lev.  312. 
If  plaintiff  defers  signing  judgment  till  error  spent,  and  then  brings  debt  on  judg? 
ment,  the  court  will  order  new  writ  of  error  at  attorney's  expense.  Barnes,  2$Q^ 
Vid.  1  T.  R.  279.  ace. 

Execution  afler  enror  allowed,  and  bail,  is  irregular,  though  the  ^rit  of  error  was 
roturnabie  before  judgment  signed,  if  it  was  signed  the  same  term,  oven  though  error 
returnable  the  essoin-day :  not  if  signed  in  a  subsequent  term.  Barnes,  197, 198. 
260. 

If  there  is  verdict  against  four  defendants,  and  judgment  by  default  against  a  fiflh, 
who  brings  error,  without  bail,  court  will  give  leave  to  take  execution  agaiiist  the 
four.     Barnes,  202. 

A  certificate  from  clerk  of  errors  that  bail  is  not  put  in,  is  not  necessary  before 
taking  out  execution.     Barnes,  212. 

And  a  writ  of  error  shall  be  a  supersedeas,  though  it  be  of  a  judgment  in  a 
fornier  writ  of  error,  in  which  a  supersedeas  was  granted.  R.  per  three  J. 
Co.  Cont.     2  Cro.  341.     Godb.  250. 

A  second  writ  of  error  is  no  supersedeas  where  the  first  became  ineffectual,  through  " 
the  plaintiff  in  error-     8  East,  412. 

Though  the  record  is  not  ren^oved,  bqt  only  a  transcript  to  the  court  where 
erfor  is  brought.     R.  2  Cro,  ^3d. 

Though  no  notice  of  the  writ  allowed.     R.  2  Mod.  Ca.  373. 
Semble,  that  a  writ  of  error  from  C.  B.  to  K.  B.  in  which  the  record  ia  improper* 
ly  described,  is  no  supersedeas,     5  Taunt.  82. 

The  court  will  not  set  aside  a  writ  of  execution  issued  after  allowance  of  a  writ  of 
eiror  served  on  the  plaintiff,  if  the  writ  of  error  described  the  person  suing  as  the 
king's  debtor,  when  in  fact  he  bad  proceeded oq  s^  capiw  of  privilege.     1  Pricoi  319. 
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So,  if  judgment  U  affirmed,  the  supersedeas  continues  till  the  record  w  Beni 

back.  i.  '     .      .         T>       « 

If  error  is  discontinued  by  the  not  coming  of  the  justices.  R.  6  H.  7.  15.  !>• 
So,  if  the  plaintiff  in  error  is  nonsuited,  or  discontinues,  or  error  abates. 

R.Sbo.  404.     lSah261. 

But  if  the  execution  is  executed  before  error  allowed,  or  notice,  there 
shall  be  no  restitution.     1  SaK  321.     Mod.  Ca.  130. 

Though  it  was  returned  or  tiled  afler  error  notified.     Mod.  Ca.  130. 

And  if  it  is  levied  in  part,  such  part  may  afterwards  be  applied  to  the  debt. 

R.  Yel.  6. 

For  the  sheriff  may  return  the  goods,  and  afterwards  upon  a  venditioni  eae- 
ponas  sell  them.     Ibid.     Vide  Execution,  (C  6.  8.) 

But  without  a  venditioni  exponas  the  sale  will   be   void.     R.  1   Rol.  894. 

L  10. 

If  defendant  is  taken  in  ca,  sa.  and  boil  in  error  is  afterwards  perfected,  he  shall 
be  discharged ;  but  on  a  J*?. /a*  the  proceedings,  so  far  as  sheriff  has  gone,  must 
stand.     Barnes,  212. 

The  same  persons  who  were  bail  in  this  court  may  justify  again  as  bail  upon  writ 
of  error  returnable  in  parliament.     8  T.  R.  639. 

So,  if  a  writ  of  error  abates,  a  new  writ  of  error  in  the  same  court  is  no 
supersedeas,     R.  1  Mod.  285. 

Nor,  error  in  parliamtnt,  and  errors  assigned,  if  the  parliament  be  dissolv- 
ed.    R.  Ray.  5. 

[*]So,  if  error  is  in  parliament,  and  it  abates  by  prorogation,  though  (here 
is  no  default  of  the  party,  yet  a  new  writ  of  error,  returnable  at  the  next  ses- 
sions of  parliament,  is  no  supersedeas*  R.  1  Vent.  31.  1  Sid.  412.  2  Lev.  93. 
So,  where  the  first  writ  of  error  is  returnable  at  the  next  sessions  of  parlia- 
ment, it  is  no  supersedeas  in  respect  oi  the  distance  of  the  return.  R.  1 
Vent.  266. 

Where  a  term  intervenes.     Semb.  3  Mod.  125.     2  Leo.  120. 
Writ' of  error  in  parliament  is  no  wpersedeasy  if  it  be  not  transcribed  in  fourteen 
days,  and  the  parliament  be  dissolved.     Bunb.  64. 

If  error  is  brought  in  parliament,  though  the  house  is  prorogued,  and  the  record 
has  not  been  transcribed,  the  court  will  not  on  motion  grant  leave  to  take  out  exe- 
cution.    Bunb.  131. 

So,  if  a  writ  of  error  is  returnable  in  B,  R.  or  Exchequer,  afler  the  next 
term.     1  Vent.  ^66. 

Or,  on  the  last  return  of  he  next  term,  for  it  seems  an  aOccted  delay.  Semb. 
1  Sid.  45.  454.      1  Vent.  266. 

So,  if  judgment  is  affirmed  in  the  Exchequer-chamber,  and  after  a  scire 
facias  thereupon,  a  quare  execution*  non^  &c.  is  brought,  and  execution  is 
awarded,  and  then  a  writ  of  error  is  brought  thereon,  it  shail  not  be  a  su^ 
persedeas.     R.  5  Mod.  2.30. 

Afler  afhrmance,  error  coram  vobis  without  leave  is  no  supersedeas,  for  it  cannot 
be  allowed  without  leave.     Str.  949. 

So,  if  after  error  the  record  is  not  removed,  for  a  delay  appears.  Pr. 
Reg.  210. 

And  the  plaintifT  may  have  a  writ  de  executione  judicii.     Mod.  Ca.  220. 
So,  if  by  a  defect  in  the  writ  of  error,  the  record   is  not  removed,  execu- 
tion nf^ay  be  taken  out  without  motion.      I  Sal.  265. 
Otherwise,  if  the  vvrit  of  error  abates.     Ibid. 

If  error  abates  by  the  act  of  plaintiff,  (as  if  J  erne-sole  marries,)  execution  shall 
go.     Str.  880.  1016. 

So,  by  the  st.  3  Jac.  8.  error  is  no  supersedeas,  upon  a  judgment  in  debt 
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for  money  onlj)  or  rent  or  any  contract,  if  the  plaintiff  does  not  find  bail' 
&c.  as,  in  debt,  covenant,  &c.  for  non-payment  of  rent,  &c,  Sho*  1 4.  2 
Keb-  131-     Vide  Bail,  (G  2.) 

But  the  fit.  3  Jac.  8.  does  not  extend  where  error  was  before  the  statute, 
and  discontinued  by  the  not  coming  of  the  justices,  and  then  another  writ  is 
brought  after  the  statute.     R.  2  Cro.   135. 

Nor,  by  the  st.  13  Car.  2.  2.  on  judgment  after  verdict  in  debt  for  not  set- 
ting out  tithes  ;  in  an  action  upon  the  case  upon  a  promise  for  payment  of 
money,  trover,  covenant,  detinue,  or  trespass. 

Nor,  by  the  st.  16  &  17  Car.  2.  8.  on  judgment  after  a  verdict  in  any  per- 
sonal action,  or  in  ejectment  or  dower. 

So,  it  is  no  supersedeas^  if  bail  is  not  found  pursuant  to  the  st.  3.  Jac. 
where  error  is  upon  a  judgment  in  debt  upon  a  bond  for  payment  ot  so  much 
money  as  A.  shall  declare  due  upon  account  between  them.  R.  per  three 
J.     1  Lev.  117. 

So,  error  in  parliament  is  no  supersedeas,  if  a  new  recognizance  is  not  giv- 
en by  bail,  where  there  was  bail  upon  error  before  brought  in  the  same 
cause  in  B.  R.,  for  such  bail  is  not  liable  to  the  Costs  in  parliament.  R.  1 
Sal.  97.     R.  2  Mod.  Ca.  79.     Str.  527. 

[*]But  bail  is  suflScient  though  the  defendant  himself  did  not  give  his  re- 
cognizance.    R.  Carth.  121.     2  Bos.  &  Pull.  443.     Barnes,  75.  78.  S.  P. 

So,  there  may  be  exception  to  the  bail,  without  notice,  but  they  cannot 
take  out  execution  without  a  rule  of  four  days  for  other  bail.     1  Sal.  98. 

But  by  thest.  13  Car.  2.  and  16  &  17  Car.  2.  those  clauses  do  not  extend 
to  error  by  an  executor  or  administrator,  nor  are  they  within  the  st.  3  Jac.  8. 
if  error  is  brought  by  them  upon  a  judgment  against  (he  testator,  or  against 
themselves,  as  executor  or  administrator.  R.  2  Cro.  350.  Cro.  Car.  59. 
Lit.  3.  1  Sid.  183.     Vide  Costs,  (B). 

Otherwise,  if  the  executor  or  administrator  is  chargeable  de  bonis  proprtis. 
2  Cro.  350.     R.  1  Sid.  368* 

So  the  st.  3  Jac.  8.  does  not  require  bail  in  error  upon  a  judgment  in  debt 
npon  a  bond  for  performance  of  covenants.     R.  Sho.  15.     R.  2  Bui.  54. 

Though  the  breach  be  for  non-payment  of  rent,  &c.  Sho.  15.  R.  2  Keb. 
131.     R.  Carth.  29. 

Nor,  in  error  upon  a  judgment  in  debt  upon  a  bond  for  payment  of  money 
at  the  return  of  a  ship  and  performance  of  the  articles  of  a  bottomree 
contract.     R.  Sho.  14.     Dub.  Mod.  Ca.  38. 

Nor,  in  debt  for  not  performing  an  award.     Sho.  14.     R.  2  Bu).  54. 

Or,  for  arrearages  of  an  account.     Sho.  15.     R.  2  Bui.  54. 

Nor,  in  error  upon  a  judgment  in  an  action  upon  the  case  upon  a  bill  of  ex- 
change.    Sho.  15. 

Nor,  in  debt  upon  a  bond  to  indemnify.     Sho.  14. 

Nor,  in  error  brought  against  an  avowant  for  rent  by  the  plaintiffin  reple- 
vin ;  for  it  is  not  debt  brought  by  him.     R.  Hob.  265. 

Yet,  in  error  upon  a  judgment  in  debt  upon  a  judgment,  bail  is  required  by 
the  St.  3  Ja.,  though  the  first  judgment  was  in  debt  for  not  performing  cove- 
nants.    R.  per  two  J.  1  Lev.  260. 

(3  B  13.)  Record  how  removed. 

When  error  is  brought  in  B.  R.  of  a  judgment  in  C.  B.  a  mitlitur  is 
wrote  upon  the  roll,  and  thereupon  the   record  itself  (except  in  the  case  of 
a  fine)  is  transmitted  to  B.  R.     1  Rol.  752.  1.  45.     F.  N.  B.  20  F.  fCowp. 
843.J  ,  *•        *^ 
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And  in  error  of  a  fine  in  the  hustings  of  Oxford,  the  record  itself  shall  be 
removed.     1  RoL  753,  !•  5. 

The  whole  record  shall  be  removed.     (Vide  Com.  Alt.  65.) 

If  the  verdict  is  quashed  for  insufficiency  in  point  of  law,  apparent  upon 
the  record,  it  shall  be  removed.     R.  2  Sand.  254. 

But  in  error  of  a  fine,  only  the  transcript  shall  be  removed  ;  for  if  it  is  af- 
firmed, B.  R.  has  no  chirographer,  nor  can  hold  plea  in  quid  juris  clamaK 
D.  Dy.  89.  b.     1  Rol.  752.  1.  50.     F-  N.  B.  20  F.     Vide  Fine,  (H  5.  7.) 

Yet  B.  R.  may  send  for  a  note  of  the  fine,  and  reverse  it.  1  Rol.  752.  I. 
55.     F.  N.  B.  20.  F. 

[*"|Or,  command  the  treasurer  and  chamberlain  to  lake  it  off  the  file.     1 

Rol.  753,  I.  3. 

So,  in  error  in  the  Exchequer  upon  a  judgment  in  B.  R.,  only  the  Irani- 
script  shall  be  sent.     2  Cro.  535.     [Doug.  352.  n.]  Vide  Courts,  (B  1 .) 

So,  in  error  in  parliament  upon  a  judgment  there,  for  the  chief  jus- 
tice conveys  (he  roll  with  The  transcript  to  the  house  of  lords,  and  leav- 
ing the  transcript  there  takes  back  the  roll.  4  Inst.  21.  Dy*  375.  a. 
1  Rol.  753.  1.  20.  2  Cro.  341.  Godb.  247.  [Cowp.  84S.J  Vide  Par- 
liament, (L  2.) 

If  error  in  parliament  is  not  transcribed  in  fourteen  days,  the  defendant  in  error, , 
on  motion,  shall  be  at  liberty  to  take  out  execution,  if  it  is  not  transcribed  and  certi- 
fied in  eight  days.     Bunb.  69. 

But  the  court  will  not  direct  the  master  to  include  interest  in  the  costs  to  be  taxed 
CD  non-prossing  a  writ  of  error,  returnable  b  parliament  for  want  of  transcribing.  2 
T.  R.  68. 

So,  in  error  in  B.  R.  upon  judgment  in  Ireland,  only  the  transcript  was 
removed,  because  of  (he  danger  of  the  seas.  2  Cro.  535.  Yel.  118.  Godb. 
247.     2  Bui.  162,  163.     2  Rol.  126.  274.     [Cowp.  843.] 

If  error  be  in  B.  R.  of  a  judgment  in  C.  B.,  though  the  judgment  and  the 
record,  on  which  it  is  entered,  be  removed  ;'yet  the  original  shall  not  be  re- 
moved.    1  Rol.  753. 1.  7. 

Nor,  in  error  of  a  judgment  in  Ireland.     1  Rol.  753. 1.  15. 

Nor,  is  it  necessary  iii  error  of  a  judgment  in  an  inferior  court.  1  Rol# 
753.1.  10. 

On  a  writ  of  error,  C.  B.  sendo  up  the  very  record,  but  B.  R.  sends  only  a  tran- 
script to  the  Exchequer-chamber,  and  therefore  the  transcript  must  be  brought 
back  to  B.  R.to  be  amended  by  the  original  record.     Str.  837. 

But  in  error  upon  a  judgment  in  an  inferior  court  upon  a  *cire  facias 
against  bail,  the  proceedings  hi  the  original  action  may  be  returned.  R. 
Ray.  431. 

And  when,  upon  error,  the  original,  imparlance,  warrant  of  attorney,  or 
other  part  of  the  record  is  not  returned,  the  plaintiff  in  error  may  allege 
diminution,  and  have  a  certiorari  for  the  part  not  returned.      1  Sal.  267. 

If  exception  is  taken  to  the  omission  of  a  word  in  a  writ,  plaintiff  in  error  must 
bring  it  before  the  court  by  cerliotan.      B.  R.  H.  19. 

Though  it  appear  on  the  return  to  a  certiorari  that  no  bill  was  filed  in  the  court  of 
King's  Bench  against  the  defendant,  (in  a  suit  there  by  bill,)  in  the  term  of  which 
ttie  declaration  is  intitled,  but  that  a  biU  was  filed  against  him  by  the  plaintiffin  the 
foUowmg  vacation,  it  is  not  erroneous,  if  it  also  appear  that  the  bill  was  filed  of  tho 
preceding  term.     2  H.  Bl.  608. 

And  diminution  may  be  alleged  in  error  upon  a  judgment  in  Wales,  in  a 

^"  *^  ^*^**'"®'  *>efore  justices  of  oyer  and  terminer,  as  well  as  upon  ajudg- 

r*V56l        ""^^^^^^  lSid.40.  139.  147.  r        4     ^ 
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So,  if  a  ^ifierfent  original,  &c.  is  returned,  the  defendant  may  allege  dim- 
inution, and  return  a  true  ori^nal.     R.  2  Cro,  130.     R.  Cro.  Car.  91. 

So,  if  want  of  an  originali  <Vc.  h^  assigned  for  error,  the  defendant  in  error 
ma^  allege  diminution,  and  have  a  certiorari.     1  Sal.  267. 

Or,  may  by  rule  compel  the  plaintiff  to  do  it.     tbid. 

[*JBut  if  neither  the  plaintiflfor  defendant  does  it,  but  pleads  in  nullo  est 
erratum,  judgment  shall  be  aflSrmed.     1  Sal.  267.     Sho«  76. 

If  a  certiorari  is  awarded  upon  diminution  alleged,  the  defendant  in  error 
may  enter  a  rule  with  the  secondary  for  a  return  of  the  writ;  and  if  it  be 
not  returned  at  the  day,  the  benefit  of  it  will  be  lost.  Videlntr.  4.  1  Sal. 
207. 

But  diminution  cannot  be  alleged  in  error  upon  a  judgment  in  an  inferior 
court.     1  Sid.  40.     R.  1  Sal.  266. 

Or,  upon  a  judgment  in  Ireland.     Vide  Intr.  4.     R.  cont.  Sho.  214. 

Nor,  after  in  nullo  est  erratum  pleaded.  1  Sid.  139.  Cro.  El.  84.  R, 
Mo^TOO.     I  Sal.  269.     2  Cro.  141. 

The  court  may  take  notice  that  the  record  is  imperfect,  and  award  a  certiorari  for 
their  own  satisfaction  before  errors  assigned.     Str.  440. 

The  court  may  award  certiorari  to  bring  the  original  before  them  ad  informand. 
eonscient.  ctir.,  though  no  diminution  is  alleged.     B.  R.  H.  118. 

And  after  trt  nullo^  Sic.  pleaded,  the  court,  ad  informandum  in  matter  of 
fact,  and  for  affirmance  of  the  judgment,  mny  award  a  certiorari.  1  Sal.  269* 
Sho*  214. 

So,  in  all  cases  the  court  may  award  a  certiorari  for  any  part  of  the  record 
not  returned,  or  mistaken  :  for  though  the  party  is  estopped  by  plea  of  m 
nullo  est  erratum<,  the  court  shall  not  be.     R.  I  Sal.  270. 

If  an  erroneous  writ  of  privilege  is  assigned  for  error,  it  must  be  brought  before 
the  court  by  certiorari  ;  the  recital  in  the  declaration  is  not  sufficient.  Ld.  Baym. 
1398. 

If  Co  a  cei'tiarari  return  is  made  that  there  is  no  such  writ  remaining  in  the  office, 
and  on  a  second  eertioran  return  is  made,  that  on  searching  the  \\  rits  there  is  such 
a  writ,  the  second  return  shall  be  taken  to  be  true.     I^.  Raym.  1476. 

\  second  certiorari  shall  not  be  granted  to  reverse  a  judgment.     Str.  765.  819. 

Afler  tn  wd(o  est  erratum  pleaded  and  argued,  and  allowed  to  be  a  confession  of 
(he  errors,  the  court  on  affidavit  may  award  certiorari  for  affirmance  of  judgment 
Str.  907. 

Errors  cannot  be  verified  by  a  certiorari  tested  before  the  writ  of  error.  Str.  819. 
Ld.  Raym.  1554. 

The  return  is  good,  though  the  name  of  office  is  omitted,  if  it  says,  as  to  me 

within  is  directed.     Str.  695. 

If  there  is  a  material  variance  between  the  writ  of  enlry  and  the  record 
certified,  the  record  is  not  removed  thereby  :  as,  if  it  varies  in  the  style  of 
the  court.     R.  1  Rol.  754.  1.  50.     R.  Sho.  145. 

A  writ  oferror  to  remove  a  judgment  upon  a  plaint  levied  before  the  mayor,  alder- 
men, and  shtriffii  of  a  city,  will  not  remove  a  judgment  on  a  plaint  before  the  mayor 
and  constables  of  the  staple.     IL  Ld.  R.  819. 

If  it  varies  in  the  judges  of  the  court.     R.  2  Cro.  254. 

Or,  says  in  curia  nostra,  &c.  where  the  judgment  was  in  the  time  of  the 
predecessor.  R.  Dy.  f05*  b.  1  Rol.  764.  1.  15.  45.  Sho.  186.  3.  R. 
Carth.  158. 

So,  if  it  varies  in  the  name  of  any  party,  his  abode,  or  addition.  1  Rol. 
754.  I.  5.     R.  I  Sid.  104.  193.     JR.  Dy.  173.  b.     1  Sal.  264. 

Or,  mentions  more  or  fewer  parties.  R.  I  Rol.  753.  I.  45.  R.  1  Sid.  269. 

Or,  a  difiercnt  sum  for  damages,  &.c.     1  Rol.  754.  I.  40. 
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I  Or,  difierent  particulars  recovered,     3  Co.  2.  a. 

r^*]Or,  difierent  parishes  where  the  laadd  lie.     3  Jon.  171. 

So,  if  the  writ  be  directed  to  A.  of  a  judgment  coram  vobis^  and  the  record 
hplacita  eoram  B.  and  afterwards  there  is  an  entry  that  B.  died,  and  A.  was 
made  chief  justice.     R.  Sho.  26. 

If  error  is  sued,  and  the  record  returned  before  judgment  given.  Semb* 
1  Lev.  137. 

So,  if  the  writ  of  error  mentions  a  suit  by  bill,  where  it  was  by  writ  of 
privilege,  or  by  original.     R.  Sal.  660. 

Bat  if  the- writ  of  error  does  not  mention  some  things  so  fully  as  the  re- 
cord, the  writ  shall  not  abate  for  it ;  as,  if  it  does  not  mention  the  party^s 
addition.     Per  Twisd.  1  Sid.  104.     Per  two  J.  Dy.  356.  b. 

If  the  writ  is  inter  A.  nuper  de  Westm.  in  com,  Midd.,  and  the  record  is  only 
nuper  de  Westm. ;  if  Middlesex  is  in  the  mai^gin  it  is  well  enough.     Str.  316. 

If  it  is  of  a  judgment  in  Wales,  or  in  an  inferior  court,  in  a  qvod  ei  de- 
forceat  proiesiandoy  &.C*  and  it  omits  the prolesiondo,     R.  1  Sid.  139. 

If  error  of  a  judgment  in  quart  impedit  says,  quia  in  recordo  ei  reddit.judi' 
ctt  coram  vobisj  &c«  where  the  judgment  was  before  justices  of  assise.  Dy» 
77.  a. 

Or,  error  is  to  a  sherifi^  without  naming  hisnaoie,ofa  judgment  coram 
vobis^  where  it  was  before  a  former  sheriff.     R.  Mod.  Ca.  61. 

If  a  writ  of  error  omits  the  title  of  the  judge,  or  that  the  suit  was  by  writ, 
&c.     Dub.  Godb.  248. 

If  a  writ  of  error  has  a  material  variance,  it  abates,  and  the  plaintiff  shall 
have  a  new  writ. 

And  the  plaintiff  may,  by  motion,  quash  his  own  writ  for  expedition. 
(Vide  5  Mod.  67.)  -^'     -^  '  *i  ^ 

A  writ  of  error  fi«m  E.  B.  to  the  Exchequer-chamber  cannot  be  quashed  in  K, 

B.     Doi^L  aw.     Nor  in  Chancery.     Id.  858. 

So,  if  the  plaintiff  does  not  assign  errors,   and  take  out  a  scire  facias  in 

the  term,  when  the  record  is   removed,  it  is  a  discontinuance.    Vide  post, 
(3  B  14.) 

So,  if  the  plaintiff  or  defendant  in  error  dies,  the  writ  abates.  Vide 
Abatement,  (H33.) 

So,  the  writ  abates,  if  it  does  not  mention  the  assise  to  be  capt.  &c.  ei  post 
adjorn.,  though  the  record  is  removed  by  it.     R.  Yel.  3. 

But  the  plaintiff  cannot  quash  his  writ  of  error  upon  a  foreign  sugges  tion  : 
as,  for  want  of  all  the  parties,  &c.     5  Mod.  67. 

If  error  abates,  or  is  discontinued,  after  the  record  itself  is  removed,  there 
Yel.  6    *  ^^^  ^"*  *"*  *^^*'^"*  ^^*^**   rwic/f/.     R.   1  RoL  753.  I.  40.     R. 

^f^l'^^^V"^*",******^*  two,  and  a  writ  of  enror  be  brought  ad  damnum 
oi  one  and  be  abated  for  that  variance,  then  coram  vobis  is  the  only  proper  writ 
2  Ijd.  Raym.  1408.     Str.  606.  ^  ^    r 

rnn^  ^^tr^?^  '*  brought  for  error  in  fact,  &c.  upon  a  judgment  in  the  same 
court.     Vide  ante,  (3  B  1.)  J     b 

^  So,  if  a  writ  of  error  is  au 


•upra. 
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So,  if  only  the  transcript  of  the  record  was  removed.  R.  1  Rol,  755.  1* 
10.  D.     3  Co.  15.  b.     Vide  supra. 

Vet,  if  error  of  a  jadgment  in  Ireland  abates,  there  shall  be  a  new  Writ  ^tuB 
coram  vobis^  though  onlj  the  transcript  was  removed.     R.  l  Rol.  755.  1.  5. 

Defendant  cannot  have  leave  to  transcribe  the  record  (though  plaintiff  has  not  dome 
it)  to  non-'pros.  the  writ,  and  have  the  benefit  of  the  recognizance.     Wils.  35. 

Rale  to  transcribe  may  be  served  on  plaintiff  himself.     Barnes,  410« 

A  non-^ros.  signed  for  want  of  transcribing  the  recarJ,  shall  be  S9t  aside,  if  final 
judgment  is  not  entered.     Barnes,  1 95. 

(3  B  14.  )  Assignment  of  errors,  Tidd.   IIJ6.  &  post.— When 

it  shall  be. 

When  the  record  is  removed,  the  plaintiff  in  the  same  term  ought  to  assign 
his  errors.     F.  N.  B.  20  G.     Lut.  354. 

And  after  errors  assigned,  he  shall  have  a  scire  facias  ad  audiendum  errores^ 
returnable  in  the  same  or  in  the  next  term.     F.  N.  B.  20  Q* 

And  if  he  does  not  assign  errors,  and  take  out  a  scire  facias  in  the  same 
term,  the  writ  of«rroris  discontinued^  and  the  piaintifTput  to  a  new  writ« 
F.  N.  B.  20  G. 

{  The  plaintiffin  error,  may  proceed  by  scire  facias  adaudiendiun  errores 
orhy  a  rule  to  join  in  error;  and  if  the  defendant  does  not  appear,  judgment 
will  be  reversed,  of  course*     Sheldon  v*  M'Evers,  1  Johns.  Cas.  169; 

Where  the  record  is  made  up,  a  general  assignment  of  errors  on  a  bill  of 
exceptions,  is  sufficient.     Shepardv.  Merrill,  13  Johns.  Rep.  475.  } 

Or^  the  defendant  may  have  a  scire  facias,  quare  executionem  non,  &c.  and 
upon  two  nihils  and  judgment  thereon,  he  shall  have  execution,  though  error 
is  afterwards  assigned*     Carth.  41. 

If,  after  a  writ  (terror  allowed,  defendant  in  error  become  bankrupt^  his  assignees 
cannot  sue  out  a  scu  fa,  qvuirey  &c.  ia  their  own  names  ;  but  they  must  go  on  with 
the  writ  of  error  in  the  bankrupt's  name  till  judgment.     1  T.  R.  463« 

But,  if  plaintifTin  error  is  dilatory,  defendant  must  give  a  rule  to  transcribe  ;  and 
if  he  will  not,  defendant  may  nonpros,  writ  of  error.     B'  R.  H.  351. 

For  there  can  be  no  «ct.  fa.  quare  extcuL  non  till  the  transcript  of  the  record  be* 
low  is  returned.     Semb.  ibid. 

The  scire  facias  quare  executionem  non  may  be  sued  out  immediately  on  the  re-* 
cord  being  certified,  though  it  be  certified  before  the  eacpiration  of  the  time  given  by 
therulefor  that  purpose.     2T.  R.  17. 

The  scire  facias  quare  executionem  non  may  be  sued  but  on  expiration  of*  the  tiJn 
to  certify  the  record,  though  the  transcript  has  not  then  been  actually  delivered  and 
filed.     15  East,  646. 

A  scire  facias  in  error  need  not  lie  four  days  in  the  office,  before  the  return.  3 
Burr.  1723.     4  Burr.  2439. 

So,  if  the  plaintiff  does  not  appear  at  the  return  of  the  writ  of  error,  or 
assigns  errors  insufficiently,  being  his  own  default,  the  defendant  may  take 
out  execution.     YeU  7. 

So,  if  one  plaintiff  assigns  error,  he  must  do  it  in  the  name  of  all,  etcept 
where  the  others  are  severed.     Mod.  Ca.  40. 

So,  errors  must  be  assigned  in  term,  and  not  in  vacation  ;  for  the  court 
cannot  then  take  notice  of  them,  though  they  are  material.  (Vide  Pr«  Reg* 
203*) 

So,  they  must  be  assigned  upon  the  rccordr     (Vide  Pr«  Reg.  196.) 

[*]So,  if  upon  rule  given,  the  plaintiffin  error  in  B*  R*  does  not  assign  er* 
rors  and  certify  the  record  within  eight  days,  he  will  be  nonsuited* 

In  error  in  an  action  by  original,  the  nde  to  appear  cimnot  be  given  befbre  the 
Vol.  VI.  58  ,  [*460] 
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quarto  dupoit  of  the  return-day  of  tl»e  second  scire  facia$  (the  first  having  been 
returned  fMAt/.)    13  East,  391. 

Writ  of  error  cannot  be  fum-proMcd  without  anile  to  assign  errorB.  3  B.  M. 
1772. 

If  the  attorney  for  the  plaintiff  in  errcHrfrom  Ireland  cannot  be  founds  the  court  will 
make  a  rule,  that  if  errors  are  not  assigned  within  a  certain  time  after  notice  is  fixed 
up  in  the  office,  the  defendant  in  error  may  sign  a  non-proa.     Str.  417. 

If  neither  plaintiff  in  error,  nor  his  attorney,  can  be  found,  the  court  will  oider  thai 
rule  to  assign  errors  fixed  up  in  King's  Bench  office  shall  be  good  notice*  B.  R.  H. 
130. 

The  phintifi'in  eiror  in  the  House  of  Lords,  may  non-pros,  his  writ  without  car- 
rying up  Uie  transcEipt,  and  semble,  in  the  Exdiequer-chamber  likewise.  1  M.  &  S. 
104. 

So,  if  the  defendant  takes  out  a  scire  facias  quare  execution,  non^  &c.  after 
saVtf/ect  returned,  tbeplaintifi*at  the  day  of  return  may  assign  errors.  Dj» 
77.  a. 

{  The  infancy  of  the  defendant,  is  well  assigned  as  error,  by  averring  bim 
to  be  an  infant  at  the  time  of  appearance  and  plea  pleaded,  and   not  at  the 
time  of  the  rendition  of  judgment.    Arnold  v.    Sandford,  14  Johns.  Rep.. 
417.  } 

(3  fi  15.)  How  it  shall  be. 

The  plaintiff  may  assign  for  error,  an  error  in  fact,  or  errors  in  law.  F. 
N.  B.  20.  E. 

On  error  in  fact  assigned,  plaintiflfmay  conclude  with  an  averment ;  for  defend- 
ant may  put  it  in  issue,  if  he  pleases.     1  B.  M.  410. 

But  he  cannot  assign  both  ;  for  this  will  be  double.  R.  1  Rol.  761.  1. 
35.  D.  1  Sid.  147.     1  Lev.  76.  105. 

As  error  in  fact  and  in  law  cannot  be  both  assigned  on  one  writ ;  so,  after  affirm- 
ance on  error  m  law  assigned,  error  coram  vohis^  and  error  in  ftict  assijgned,  shall 
not  be  allowed.     Str.  975. 

Nor,  can  be  assign  several  errors  in  fact.     F.  N.  B.  20  E. 

Yet  he  may  assign  several  errors  in  law,  and  it  will  not  be  double.     Ibid. 

Nor,  can  he  assign  an  error  in  fact,  if  it  was  not  assigned  before  the  *ctre 
facias.     Ibid. 

So,  he  cannot  assign  error  in  process  after  m  mdlo  est  erratum  pleaded. 
R.  Cro.  El.  83.  *^ 

Nor,  error  for  want  of  an  original,  for  the  party  cannot  allege  diminutioD* 
R.  Cro.  £L  84. 

If  plaintifi^in  error  means  to  take  advantage  of  there  being  no  bail,  &c.  he  muat 
V^  **  ,.  ®^'»  ^®  ^«*  ^^iiorari,  and  get  it  returned.     Ld.  Raym.  144 1 . 
1  he  plaintiff  generally  may  appear  by  attorney,  and  assign  his  errors. 
But  If  he  be  in  execution,  he  must  assign  them  in  person.  F.  N.  B.  21.  A. 
Yet  the  fcoini  may  give  leave  to  a  defendant,  in  execution,  to  assign  errors  by  at- 
tomey*     otr.  448. 

Or,  the  plaintiffs  must  join  in  assignment  of  errora,  for  an  assignment  by 
one  18  a  discontinuance.     R.  2  Cro.  94. 

Though  after  a  »ctVe/acta*  ad  audiendum  errores,  they  all  join  in  the  re- 
assignment.    Ibid.  '        J       J 

IbiS"'  '^*"*''^*'  it  be  in  a  quart  impedtt,  where  the  bishop  is  only  nomin.1. 
F.  n!V.'20.*G.°""*  ^"* '°  ■  •*'"'  ""**'»'"g  tbe  w^eral  erron  assigned. 

ticu^rl^t«Jr•  jjTc&c"  Ts?'  "^"'"'" "''  »"•*  '*  """*  •''«''  p"- 
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Yet  general  error,  that  judgment  was  given  for  the  plaintiff,  where  it 
ought  to  have  been  for  the  defendant,  is  well. 

Error  may  be  assigned  in  every  part  of  the  record.     1  Rol.  760. 1.  4tf. 

It  may  be  assigned  for  error,  that  judgment  is  given  for  more  than  the  party  ap- 
pears on  the  record  entitled  to  recover.     R.  Ld.  R.  547. 

Thus,  on  a  aei,  fa,  upon  a  recognizance,  whereby  two  persons  severally  bound 
themselves  in  the  sum  of  2000/.,  a  judgment  that  the  plaintiff  should  have  execu- 
tion against  them  of  the  several  sums  of  2000/.  and  2000/.  was  held  erroneous, 
but  the  court  thought  it  amendable  as  a  clerical  misprision.    Ld  R.  647. 

If  the  assignment  of  error  concludes  with  an  averment,  prou/«  cur.  considp 
it  will  be  well,  though  it  is  error  in  fact.    Semb.  3  Lev.  73. 

Bat  if  error  in  feet  be  assigned,  notoriously  false,  the  attorney  may  be 
fined.     Sal.  516. 

If  error  be  assigned  on  a  mistake  in  form,  the  mistake  may  be  amended  in  the 
coqrt  below  pending  the  writ  of  error.     Doug.  114. 

And  this  in  a  penal  action.    Ibid. 

(SB  16.)  What  matters  cannot  be  assigned. 

But  the  plaintiff  cannot  assign  for  error  a  matter  contrary  to  the  record^ 
2Cro.   28.     R.   1  Lev.  76.     R.  1   Sa!.  262.     1  Lev.  310.     2  Cro.  244. 
\  Wight  V.  Mott,  Kirby,  154.  | 

Nor,  a  thing  whereof  he  may  have  advantage  by  plea.  R.  1  Roh  762, 
1.  40. 

Though  judgment  be  by  default.     Dub.  2  Cro.  547. 

Or,  by  complaint  to  the  court  of  irregularity  :  as,  that  the  original,  &c. 
was  not  returned  by  him,  who  was  sheriff.     R.  1  Sal.  265.     Ld.  R.  884* 

Nor,  a  thing  which  was  his  own  default;  as,  a  defect  in  bis  plea.  Mo. 
692. 

Nor,  a  thing  which  tends  to  his  advantage,  if  it  was  not  by  the  court's  de- 
fault. R.  5  Co.  39.  b-  1  RoK  760.  I.  10.  13.  R.  1  Vent.  60.  2  Sand. 
42.  45.     Vide  8  Co.  59.  a. 

}  A  judgment  in  debt  on  a  former  judgment,  cannot  be  reversed  for  error 
in  the  first  judgment.     Hawes  v.  Hathaway,  14  Mass.  Rep.  233.  } 

A  defendant  cannot  assign  for  error,  that  the  court  awarded  a  respondeai  omter 
only,  where  final  judgment  ought  to  have  been  given.     R.  Ld.  R.  593. 

Or  that  the  court  allowed  an  essob,  where  it  was  not  allowable.  D.  Ld.  R. 
593,  80. 

On  error  on  a  judgment  in  ejectment,  the  death  of  the  nominal  plaintiff  in  the 
course  of  the  suit  cannot  be  assigned  for  error :  the  court  will  quash  the  assignment, 
and  make  the  attorney  shew  cause  why  an  attachment  should  not  be  granted  against 
him.     1  F.  52. 

Error  assigned,  that  defendant,  an  infant,  appeared  by  attorney ;  plea,  that  de- 
fendant was  of  fill!  age ;  demurrer,  for  that  no  place  shewn  where  he  was  of  fiill 
age.  R.  venue  as  to  full  age,  or  other  personal  quality,  not  necessary  ;  they  are 
triable  where  action  brought.     Str.  8. 

Error  assigned,  that  A.  who,  on  the  first  trial,  was  withdrawn  in  order  for  a  view, 
was  sworn  to  the  second  pannel,  not  allowed.     Str.  70. 

[*]If  the  description  of  the  judges  of  assise,  A.   and  B.  juaL  6cc.  ad  capiendo 
juxtaformamy  &c.  omitting  the  word  etsaisaa  ;  yet,  if  it  appears  in  other  parts  of 
the  record  that  they  were  justices  of  assise,  it  cannot  be  assigned  for  error,   for  it 
would  be  contradicting  the  record.     B.  R.  H.  166. 

Defendant  in  ejectment  cannot  assign  that,  being  an  infant,  he  appeared  by  attor- 
ney.    Str.  25. 

Nor  bail,  matter  which  lies  properly  in  the  mouth  of  the  principal.     Str.  197. 

Nor,  matter  which  might  have  been  pleaded  to  the  scire  facias.     Ibid. 
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Thai  the  judgment  is  entered  quia  videhitur  instead  of  videlnvj  is  not  enor  :  lor 
itid^hn*  cur.  is  no  judgment,  and  is  implied  in  the  idea  cannderuium  egL     Str.  44(1. 

T^at  A.  who  was  sworn  as  a  juror  returned  on  the  principal  pannel,  was  not  re- 
turned by  the  sheriff;  for  it  is  contrary  to  the  record.  Str.  684.  2  Ld.  Ra/n. 
J414. 

That  there  is  no  ventre  nor  habeas  corpora.     Ibid. 

That  ^e  defendant  died  before  the  day  of  nisi  prttw,  if  the  record  mentions  that 
be  appeared  on  that  day.  -  2  Ld.  Raym.  1415. 

The  want  of  a  writ  of  inquiry,  cannot  be  assigned  for  error,  it  being  a  judicial 
writ,  and  the  want  of  all  judlicial  writs  being  expressly  aided  by  IS  £liz.  c.  14.  R, 
1  F.  6.  Note. — ^Jt  was  said,  that  it  should  be  intended  that  the  writ  was  lost,  and 
that  there  had  not  been  any.  Therefore  Qjr*  the  express  words  of  the  assignment 
and  the  entry  of  the  judgment 

It  cannot  be  assigned  for  error,  that  it  does  not  appear  before  whom  a  writ  of  in- 
quiry in  the  cause  was  entered  ;  for  if  it  was  executed  before  a  wrong  person, 
the  inquisition  ought  to  be  brought  before  the  court  of  error  by  ctrHorari.  R.  1 
F.  12. 

That  the  damages  and  costs  gtren  by  the  court  on  demurrer  are  not  said  to  be 
given  tx  assentu  of  the  plaintifT.     Str.  867.     Ld.  Raym.  1570. 

If  judgment  be  entered  ideo  cons,  it  is  an  abbreviation  of  connderahir^  and  as 
good  as  cons,  est^  for  comaideratum  est.     Str.  874. 

In  quare  tnipedit  brought  by  the  crown,  the  original  writ  was  returnable  at  a  gen- 
eral return,  the  ventre  at  a  day  certain,  not  error,  not  discontinuance  but  miscontin- 
uance, and  helped  by  statute  of  jeofails,  32  H.  8.  which  extends  to  the  crown  in 
civil  suits.     Str.  62, 

In  error  out  of  B,  R.  in  Ireland,  for  affirmance  of  a  judgment  in  C.  B.  there 
^ant  of  w^rr^ts  of  attorney  on  the  writ  of  error,  assigned,  but  set  aside.     Str.  141. 

A  judgment  cannot  be  reversed  by  the  recital  of  the  writ,  but  the  very  process  it- 
9elf  shall  be  brought  before  the  court.     Str.  225. 

If  a  peer  is  put  tn  mteertcordta,  Ike.  generally,  it  is  not  error.     Ibid. 

If  the  plaintiff  is  adjudged  to  be  tn  misencordia,  instead  of  the  defendant,  it  is  not 
error.     2  H.  Bl.  312. 

It  is  not  a  cause  of  error  to  enter  a  judgment  of  imeericordia  iq  a  qui  iam  action 
for  a  penalty.     6  T.  R.  255. 

The  death  of  plaintiff  in  ejectment.     Str.  899. 

That  a  writ  of  inquiry  does  not  bear  teste  in  the  name  of  the  person  who  is  chief 
justice  of  C.  B.,  for  the  court  will  not  judicially  take  notice  who  are  judges'  of  C 
B,     Str.  1080,    Andr.  74,     S.  C.  by  the  tide  of  Hook  v.  Ship. 

That  defendant  filed  warrant  to  defend  by  A.  his  attorney,  and  that  on  the  judg- 
ment it  appears  he  appeared  and  defended  by  B.  his  attorney ;  for  it  is  contrary  to 
the  recoid,     Wils.  85. 

Plaintiff  in  error  to  a  sei.fa.  quare  ereeut.  nqn,  may  not  plead  payment.  Nor  that 
ihe  damages  recovered  had  been  levied.     Str.  679.     2  Ld.  Raym.  1414. 

If  issue  was  joined  on  such  plea,  and  found  for  defendant  in  error,  he  might  take 
out  executioQ ;  but  qot  nonrpros.  the  writ  of  error  till  after  a  rule  to  assign  errors. 
Ibid, 

[♦](3  B  17.)  Scire  facias  ad  audiend.  error es. 

If  the  defendant  in  error  does  nqt  appear  upon  the  return  of  the  scire 
facias^  another  scire  facias  issues. 

|f  he  does  not  apjpcar  at  the  return  of  tl^e  second  scire  fqcias,  the  judgr 
ment  shall  be  reversed  ;  for  two  nihils  amount  to  a  garnishment.  Yel.  I  \  ti. 
Vide  post,  (3  L  9.)  ^ 

On  ectre  /cci  returned,  if  the  defendant  does  not  appear  and  join  in  enor,  plain^ 
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Scire  foeias  in  error  need  not  lie  four  dajs  in  the  office  before  the  return,  though 
iCfre  foMt  against  bail  roust.     3  B.  M.  1723.    4  B.  M.  2439. 

if  the  defendant  appears,  the  plaintiff  must  assign  his  errors,  or  by  rule 
with  the  clerk  shall  have  day  for  it  till  another  term.     Yel.  7. 

And  if  he  does  not,  the  defendant  may  have  a  scire  facias  quare  extculio 
fion^  &c«  and  if  the  sheriff  returns  nihil  habei^  a  second  scire  facias  having 
fifteen  days  between  the  teste  and  return.     Cro.  Ei^  706. 

If  the  sheriff  returns  scire  feci^  or  otherwise,  at  (he  return  of  the  secpnd 
scire  faciasy  the  defendant  may  give  a  rule  to  assign  his  errors  ;  and  if  the 
plaintiff  does  not  assign  them,  the  judgment  shall  be  affirmed*  Vide  Intr« 
4.     2  Leo.  107. 

There  must  be  a  rule  on  the  scire  Jacias  quare  execution  &c.  before  there  can  be 
a  rule  to  assign  errors.     Str.  917. 

If  the  defendant  in  error  from  C.  B.  into  B.  R.  give  an  eight  day  rule  to  cfertify 
Uie  reoord,  the  record  may  be  certified  in  less  time,  though  the  rule  expire  in  vaca* 
tion ;  and  a  scire  faciaa  quare  execulionem  non  having  been  issued  immediately  up« 
on  the  record  being  certified,  returnable  the  first  day  of  the  following  term,  the  de- 
fendant may  serve  the  plaintifi  in  error  on  that  day,  with  a  rule  to  appear  to  the  set" 
re  facias  J  and  a  rule  to  assign  errors.     2  T.  R.  17. 

The  rule  to  assign  errors  cannot  be  given  before  the  eacpiration  of  the  rule  to  ap- 
pear.   $  T.  R.  367.  over-niliog  2  T.  R.  17. 

TVhere  a  plaintiff  brings  error  to  reverse  his  own  judgment,  and  will  not  proceed, 
the  couit  will  rule  him  to  assign  errors  within  a  limited  time.  3  Burr.  1772.  6  T. 
R.  367.   over-ruling  2  T.  R.  17. 

If  there  are  two  defendants  in  error,  and  one  only  prays  scire  facias  quare^  &c. 
and  plaintiff  comes  in  and  assigns  his  error,  it  is  not  error  though  possibly  he 
might  have  moved  to  quash  it,  but  he  has  waived  his  objection.     3  B.  M.  17S9. 

If  original  plaintiff  dies  pending  error,  his  executor  may  have  scire  Jacias  qnare^ 
&a  out  of  C.  B.  before  record  transcribed ;  afler,  out  of  B.  R.,  and  plaintiff  in  error 
may  have  scire  facias  ad  audiend.  out  of  B.  R.  against  executor.     Barnes,  432. 

If  upon  the  return  of  a  scire  Jacias  plaintiff  assigns  his  errors,  all  further  pro* 
ceedings  shall  be  staid  upon  it ;  but  where  he  stands  out  upon  pleadings  to  the  set. 
Ja.  execution  shall  go,  if  it  be  adjudged  against  him.     Str.  390. 

If  a  defendant  in  error  dies,  a  sdre  facias  goes  against  his  executor ;  and 
upon  scire  feci  or  two  nihils  returned,  the  plaintiff  shall  assign  his  errors ; 
and,  if  it  be  erroneous,  the  judgment  shall  be  reversed.     R.  Yel.  1 13. 

In  error  upon  a  quare  impeditj  if  the  defendant  takes  out  a  scire  facias^ 
quare  execulio  non,  &c.  which  is  returned  scire  feci^  at  the  day  [*Jof  the 
returoi  the  plaintiff  may  assign  his  error  though  the  scire  facias  was  gene- 
ral, and  not  ad  assignandum  errores,     R.  Dy.  77.  a. 

If  the  plaintiff  in  error  >Yas  outlawed  before  error  brought,  and,  after  ap- 
pearance by  the  defendant,  he  does  not  assign  errors,  the  defendant  may  take 
out  a  capias  uilagatum^  and  need  not  have  a  scire  facias*     R.  Cro.  El.  706. 

If  the  plaintiff,  outlawed,  appears  to  assign  errors,  he  shall  be  committed 
till  he  finds  bail  for  the  outlawry,  and  also  for  satisfaction  of  the  party. 
Cro.  El.  707. 

If  the  defendant,  in  error  upon  a  judgment  for  land,  appears  and  is  not 
the  tortenant,  a  scire  facias  shall  be  awarded  against  the  tcrtenant,  before 
the  judgment  reversed  or  errors  examined  :  ns,  in  error  upon  a  fine  against 
the  heir  of  the  conusee.     Dy.  321 . 

So,  in  error  upon  a  common  recovery.     R.  3  Mod.  1 19. 

If  on  error  from  Ireland,  B,  R.  had  afiirmed  their  judgment  on  a  collateral  poiut, 
(that  the  parol  might  demur),  plaintiff,  on  defendant  in  error's  coming  of  age,  could 
not  take  outs/^Ve  facias  ad  audiend  error es  in  B.  R.  in  England  :  but  the  record 
must  have  (>een  remitted  to  Ireland.     Str.  1258 
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If  plaintiff  bdow  brings  error  to  reverse  his  own  judgment,  end  does  not  pro- 
ceed, the  court  will  make  a  rule  toassign  errors  in  limited  time,  orhia  writ  to  be 
non^proMed ;  for  scire  facias  would  here  be  improper.     3  B.  M.  1772. 

Scire  facias  ought  to  be  made  returnable  according  to  the  nature  of  the  ori^^ 
suit  below  ;  as,  if  the  original  suit  was  returnable  on  a  day  certain,  and  the  set.  fa. 
on  a  general  return  or  vtceoersft,  the  sd.  fa.  may  be  quashed  on  motion.  Ld. 
Rajm.  1417.    Str.  694. 

(3  B  18.)  Pleas  to  errors  assigned. — In  nuUo  est  erratum. 

When  the  defendant  appears,  if  the  plaintiff  assigns  error  in  fact,  the  de- 
fendant may  join  issue  upon  the  fact.     1  Lev.  80. 

If  he  pleads  in  nullo  est  erratum^  be  admits  the  fact  assigned  for  error. 
R.  Yel.  57.  R.  2  Lev.  38.  {  Bliss  v.  Rice,  9  Johos.  Rep.  159.  Har- 
vey V.  Rickett,  15  Johns.  Rep.  87.  | 

But  if  the  fact  assigned  for  error  is  no  error,  in  nullo  est  srraium  is  a 
good  plea,  for  it  is  in  the  nature  of  a  demurrer,  and  refers  the  matter  to  the 
judgment  of  the  court.     R.  Yel.  58.     R.  2  Cro.  521.  1  Lev.  311. 

As,  if  the  error  is  that  A.  returned  upon  a  panel,  was  afterwards  sworn 
upon  the  tales  ;  for  it  is  contrary  to  the  record.     R.  S  Cro.  28. 

That  A.  was  returned  in  the  panel  and  B.  sworn.     Sho.  49. 

So,  if  the  plaiutifT  assigns  errors  in  law,  the  defendant  may  plead  th  nullo 
est  erratum. 

After  in  nullo  est  erratum  pleaded,  if  the  plaintiff  discontinues,  he  shall 
have  no  new  writ  of  error,  as  he  may  where  he  discontinues  before  plea. 
(Vide  Pr.  Reg.  200.) 

If  the  defendant  dies  after  in  nullo  est  erratum  pleaded,  the  court  may 
reverse  the  judgment  without  a  new  writ  of  error ;  for  the  writ  does  not 
abate.    Sho.  186. 

After  in  nullo  est  erratum^  assignment  of  a  general  error  shall  not  be 
amended.    2  Mod.  Ca.  304. 

[*](3  B  19.)  Release  of  errors,  and  estoppel  from  suing. 

So,  the  defendant  may  plead  a  release   of  errors,  &c.     Sho.   50.     Ash. 

Ent.  332. 

A  release  of  errors  in  the  same  instrument  with  the  warrant  of  attorney,  and  dat- 
ed in  term  in  which  judgment  is  entered,  is  good.     Str.  1215. 

A  release  of  errors  given  after  judgment,  and  an  award  of  execution  on  sl  scire 
faciaSf  extends  to  the  award  of  execution ;  but  not,  had  it  been  given  after  the  judg- 
mtat,  and  before  the  scire  facias  taken  out     3  AtL  297. 

So,  an  heir  in  error  against  him,  though  he  has  nothing  in  the  land.  1 
Rol.  766.  1.  15. 

And  if  several  sue  and  have  judgment  against  them,  and  bring  error,  a 
release  of  one  plaintiff  is  a  bar.     3  Mod.  135.     2  Rol.  413.  1.  12.    2  Cro. 

117. 

So,  if  there  are  several  judgments  against  several  defendants  in  trespass, 
and  they  join  in  error,  a  release  of  one  is  a  bar.     2  Rol.  411.1.  50. 

But  a  release  by  one  of  the  defendants  in  error  is  no  plea  against  the 
others.     R.  3  Mod.  109.  135.    R.  6  Co.  25.  b. 

Though  they  were  all  sued  jointly,  and  for  a  personal  thing.  R.  3  Mod. 
109.     R.  2  Cro.  1 1 7. 

For  he  who  released  may  be  summoned  and  severed,  where  summons  and 
severance  lie  in  the  original  action.     6  Co.  25.  a. 

So,  where  there  is  judgment  against  several  for  a  thing  in  the  realty,  a 
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release  of  errors  by  one  is  do  bar  against  the  others :  as,  upon  a  judgment  in 
partition*     R.  Cro.  El.  G5« 

A  release  of  errors  pleaded  after  the  essoin-day,  and  before  the  quarto  die 
fostt  inustbe/>ut5  darrein  coiitinuance.     R.  2  Cro.  343. 

If  a  release  of  errors  is  pleaded,  the  judgment  shall  be  quod  the  plaintiff  in  error 
nil  capiat  per  breve^  not  that  the  judgment  shsdl  be  reversedi  when  it  is  erroneous. 
R.  Sho.  50.     Str.  127.     Str.  663. 

Nor,  will  the  court  affirm  the  judgment,  on  the  principle  that  the  plea  is  a  confes* 
sion  it  was  erroneous.     Str.  127.     §tr.  683. 

So^  if  the  release  is  mispleaded,  or  found  against  the  defendant,  the  judg- 
ment shall  not  be  traversed,  except  where  error  appears  upon  the  record. 
Semb.  1  Sal.  368. 

If  error  in  fact  is  alleged,  which  does  not  appear  by  the  record, 
nor  is  confessed  by  the  party,  the  court  ex  officio  award  a  certiorari"^  ad 
injormand.  conscientiam.  Per  three  J.  Holt  cent.  1  Sal.  268.  Mod.  Ca. 
1 1 3.  206. 

So^  the  defendant  in  error  may  plead  a  fine  after  the  land  recovered  and 
five  years  passed.     R«  1  Rol.766.  1.  10. 

So,  a  release  by  the  demandant  of  his  right  in  the  land,  though  the  de- 
fendant has  nothing  in  the  land.     Ibid.  I.  20. 

Or,  bastardy  of  the  demandant,  where  it  is  material.     Ibid.  I.  17. 

The  statute  of  limitations  may  be  pleaded.     Str.  1055.     B.  R.  H.  345. 

But  on  error  to  reverse  a  common  recovery,  a  terre-tenant  can  plead  nothing  to 
the  scire  faciaSf  but  a  release  of  errors.     1  B.  M.  359. 

It  frequently  happens,  in  the  course  of  a  cause,  that  the  defendant  among  other 
things  consents,  by  rule  of  court  to  bring  no  writ  of  error,  which  has  so  far  the  ef« 
feet  of  a  release  of  errors. 

[*]But  a  consent  to  confess  a  judgment  does  not  imply  consent  not  to  bring  er- 
ror.   2B1L7S0. 

An  agreement  under  a  consolidation  rule  not  to  bring  error,  is  an  estoppel,  though 
error  is  apparent     1  H.  Bl.  21. 

(3  B  20.)  Judgment  in  error. 

If  the  judgment,  upon  writ  of  error,  be  affirmed,  the  Court,  who  affirm  it, 
may  also  give  judgment  for  costs  for  delay  of  execution.  2  Sand.  225*  4 
Mod.  127. 

And  may  award  execution  by  capias^  fieri  facias^  or  elegit^  without  a  scire 
facias.    (5ro.  El.  707.     Vide  Execution,  (I  1.) 

By  St  3  H.  7.  c.  10.  enforced  by  19  H.  7.  c.  20.  it  is  enacted,  that  when  judg- 
ment shall  be  affirmed,  or  the  writ  discontinued,  or  the  party  nonsuited  on  a  writ  of 
error  brought  by  a  defendant  or  tenant,  the  person  against  whom  it  vs  sued  out  shall 
recover  his  costs  and  damage  for  his  delay  and  wrongful  vexation  in  the  same,  by 
diiMretion  of  the  justices  before  whom  such  writ  of  error  is  sued. 

The  court  of  Exchequer-chamber  will  allow  interest,  to  a  defendant  in  error  un- 
der this  statute  on  a  ju^;ment  oi  non-pros^  as  well  as  on  a  judgment  of  affirmance. 
1  Bos.  &  Pull.  Rep;  29. 

For  the  future  the  interest  allowed  will  be  bl.  per  cent,  instead  of  4/. 
Ibid.  Vide  Costs,  in  Error,  (B). 

The  wml  damage  in  this  statute  means  something  different  from  costs.  Doug. 
758.  a. 

And  where  the  action  is  for  the  recovery  of  a  debt,  the  interest  ought  to  be  the 
measure  of  the  damage.    Ibid.    Vide  Damages,  (D.) 

In  debt  on  a  recognizance,  bail  in  error  in  the  Exchequer-chamber  are  not  liable 
to  pay  interest  on  the  judgment  between  the  time  of  signing  the  judgment  in  B.  R. 
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and  the  affirmance  of  it  in  Cam,  Scacc.^  but  they  are  liable- for  interest  due  Bubae' 
quent  to  the  affirmance.     2  T.  R.  157. 

In  debt  on  a  judgment  affirmed  in  error,  the  jury  by  way  of  damages  may  give  in- 
terest on  the  sum  recovered  by  the  judgment  from  the  time  of  signing  it^  where,  by 
the  practice  of  the  court  in  which  error  is  brought,  such  interest  is  not  allowed  in 
costs  on  the  affirmance.     2  T.  R.  7S. 

If  judgment  of  C.  B.  be  affirmed  in  B.  R.,  the  latter  may  award  execution.  Cowp. 
843. 

But  in  a  writ  of  error  to  the  House  of  Lords,  if  the  judgment  be  affirmed,  the 
transcript  is  remitted  into  B.  R.,  which  awards  execution.     Ibid. 

So,  formerly,  in  a  writ  of  error  from  B.  R.  in  Ireland  to  B.  R.  hare,  the  transcript 
was  sent  back  by  miUimus  to  B.  R.  in  Ireland,  which  issued  the  subsequent  process. 

Ibid. 

If  judgment  in  quare  impedit^  with  damages  to  the  patron,  be  affirmed,  the  dama- 
ges on  the  delay  shall  only  be  assessed  at  the  rate  ef  the  into^est  of  the  origiiial  dam- 
ages.    Str.  925. 

If  on  a  adve  facias  against  an  executor,  execution  is  awarded,  and  then  the  re- 
cord goes  on  with  a  consideraium  est  eftam,  and  awards  costs ;  judgment  shall  be 
reversed  as  to  the  costs,  and  affirmed  for  the  rest.     8tr.  188. 

In  an  action  for  words,  if  the  jury  on  writ  of  inquiry  give  10«.  damages,  and  costs 
are  taxed  at  13/.  and  judgment  to  recover  them,  judgment  shall  be  reversed  in  folo. 
Str.  934. 

An  avowant  is  not  a  plaintiff  within  3  H.  7.  c.  10,  and  is  not  entitled  to  costs  or 
damages  on  the  affirmance  by  a  court  of  error  of  a  judgment  in  his  favour.  Doaig. 
709.  n. 

If  the  judgment,  upon  writ  of  error,  be  reversed,  the  court  who  reverse 
[*]it  shall  give  the  same  judgment  generally  as  (he  inferior  court  at  first 
ought  to  have  given.     2  Sand.  256.     1  Sal.  401. 

As,  if  a  judgment  in  B.  R.  for  the  defendant  in  ejectment  is  reversed  in 
parliament,  judgment  shall  be  there  given  that  the  plaintiflT  recover  his  term* 
4  Mod.  127,  8.    Ca.  Pari.  57.     I  Sal.  403.    Carth.  180.     Skin.  515. 

A  court  of  error  ought  to  give  the  same  judgment  upon  reversal  which  the  court 
below  ought  to  have  given.  1  Anst.  178.  <^  YidePangbumv.  Ramsay,  11  Johns* 
Rep.  141.  Commonwealth  v.  EUis,  11  Mass.  Rep.  466.  Swearingen  9.  Pendleton, 
4  Serg.  &  Rawle,  389.  y 

Where  judgment  for  the  defendant  in  ejectment  on  a  special  verdict  ia  reversed  ia 
the  Exchequer-chamber,  that  court  on  motion  will  give  final  judgment  for  the  plain- 
tiff.     1  Bos.  &  PuU.  Rep.  30. 

And  if  the  parliament  omits  or  refuses  such  judgment,  B.  R.  cannot  after- 
wards give  it,  for  by  the  first  judgment  the  court  has  executed  its  authority* 
R.  4  Mod.  127.     Ca.  Pari.  57.     I  Sal.  403. 

So,  if  judgment  in  C.  B.  for  the  defendant  in  trespass  is  reversed  in  B.  R. 
this  court  shall  give  judgment  for  the  plaintiff.  2  Cro.  206.  R.  1  Sal.  262. 
401. 

So,  if  judgment  in  C.  B.  that  the  writ  abate  is  reversed  in  B.  R.  this  court 
shall  give  the  same  judgment  as  C.  B.  ought  to  have  given*  2  Sand*  250. 
2  Inst.  23.     4  Inst.  72.     R.  I  H.  7.  12.  a. 

So,  if  a  judgment  in  Wales  is  reversed  there.     2  Sand.  257.  1  Vent.  6U 

So,  when  a  record  is  removed  into  B.  R.  from  a  county  palatine  by  writ  of  error,. 
Mid  that  writ  is  non-'prossedj  the  court  of  B.  R.  will  award  oxecutioD  inta  any  coun- 
ty in  the  kingdom,  which  could  not  have  been  issued  in  the  court  below  beyond  th« 
limits  of  the  county  palatine.     3  T.  R.  657. 

So,  if  the  last  judgment  in  account  in  an  inferiorcourt  is  reversed  in  B*  R*, 
a  capias  ad  compuiandum  shall  be  sued  out  of  B.  R.    R*  Cro.  El.  806. 

So,  if  judgment  in  Ireland  in  ejectment  for  the  defendant  is  reversed  in  B. 
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R*  tbey  shall  give  judgment  for  the   plaintiif.     Cro.  Car.  5]].    Vide  Ire* 
land,  (G). 

So,  if  a  judgment  in  the  hustings  is  reversed  in  error  before  commission-* 
ers  assigned.     R.  3  Sand.  2d6. 

Or,  judgment  in  an  inferior  court  is  reversed  in  error  in  B.  R.  I^.  Sho* 
400. 

If  there  is  judgment  against  two  tenadts  (A.  and  B.)  in  dower,  for  dower,  and  for 
damages  and  costs,  and  they  two  bring  error/ and  A.  dies,  and  his  heir  and  B.  bring 
new  writ  of  error,  and  judgment  is  affirmed ;  execution  for  damages  and  costa  must  be 
awarded  against  both  plaintiffs  in  error  ;  and  there  must  bo  a  writ  of  inquiry  to  com*' 
pute  damages  from  the  judgment  to  the  affirmance : '  and  if  otherwise,  on  error 
brought  here  on  judgment  in  error  in  Ireland,  B.  R.  will  affirm  as  to  the  dower,  and 
reverse  as  to  the  damages,  and  command  B.  R.  in  Ireland  to  award  writ  of  inquiry^ 
and  to  do  as  by  law,  &c.     Str.  971.     B.  R.  H.  50. 

But  if  judgment  in  B.  R.  is  reversed  in  the  Etchequer-chamber,  the 
record  shall  be  remanded  by  the  st.  27  El.  ;  for  the  Exchequer  has  no  au- 
thority but  to  affirm  or  reverse  the  judgment  of  B.  R.,  Cent,  if  it  is  upon  a 
special  verdict.     1  Sal.  403. 

And  therefore,  if  there  is  judgment  in  trespass,  upon  a  demurrer,  for  the 
defendant  in  B.  R.  which  is  reversed  in  the  Exchequer-chamber,  the  record 
shall  be  remanded,  and  B.  R.  shall  award  a  writ  or[^]inquiry,  and  shall  give 
final  judgment  thereon.  R.  2  Cro.  206.  Yel.  26.  4  Mod.  125.  Sal.  403- 
.  Where  the  house  of  peers  reverses  a  judgment,  and  a  new  judgment  is  neoessa- 
ly,  it  may,  unless  there  are  damages  or  something  of  that  kind  to  bo  ascertained, 
enter  that  judgment.     R.  Ld.  R.  6. 

And  where  the  house  of  peers  might  have  entered  the  new  judgment,  had  the 
reoord  been  there,  the  Exchequer-chamber  may.     Semb.  Ld.  R.  10. ' 

So,  the  record  shall  be  remanded  where  the  plaintiff  in  error  is  non-suited 
or  discontinues.     2  And.  123. 

*So,  if  judgment  in  C.  B.  for  the  plaintiff  is  reversed  in  B.  R.  in  error 
by  the  defendant,  there  shall  be  judgment  for  the  reversal  only.  R.  1  Sal* 
262. 

On  the  reversal  of  a  judgment  for  the  defendant,  final  judgment  for  the  plaintiff 
will  be  given,  without  a  rule  to  shew  cause.     1  B.  &  P.  30. 

And  if  a  special  verdict  be  found,  which  is  insufficient  whereon  to  give  final 
judgment,  a  court  of  error  into  which  the  record  has  been  removed,  will  (as  they 
lawfully  may,  Dougl.  722.)  direct  the  court  below  to  award  a  venire  de  novo.  1  T* 
R,  78J. 

If  a  judgment  in  C.  P.  for  the  plaintiff  is  reversed  in  B-  R.  in  error  by  the  defend- 
ant, and  a  venire  facias  de  novo  is  awarded,  the  venire  must  be  returnable  in  B.  R« 
3  T.  R.  27. 

lif  judgment  is  reversed  for  error,  the  whole  shall  be  reversed :  and  there- 
fore where  the  declaration  is  upon  several  counts  and  judgment  for  the 
plaintiff,  it  cannot  be  reversed  for  part,  if  there  is  error  only  in  one  count, 
and  stand  for  the  residue.     R.  1  Sal.  24.     R.  Carth.  235/ 

So,  it  shall  not  be  reversed  quoad  one  defendant  and  remain  against  the 
others  who  are  charged  with  him  :  as,  if  there  are  three  defendants,  and  one 
is  an  infant,  it  shair  not  be  reversed  7 woarf  the  infant  only.  R.  Sty.  121# 
125.  Al.  74.  \  Vide  Arnold  r.  Sandford,  14  Johns.  Rep.  417.  Gay  lord  p. 
Payne,  4  Conn.  Rep.  190. 

So,  where  judgment  was  against  two  persons,  and  only  one  appeared* 
Richard  v.  Walton,  12  Johns.  Rep.  4  34.  J 

So,  if  one  is  dead.      1  Rol.  775.  1.  12. 
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So,  if  it  18  reversed  for  a  fault  in  one  particular  of  the  writ,  it  shaHbe  re* 
Tersed  for  the  whole.     R.  1  Rol.  2.     I  Rol.  775.  1.  5.     Cro.  Car.  471. 

But  a  judgment  given  upon  the  common-law  as  to  part,  and  upon  a  stat- 
ute as  to  other  part ,  may  be  reversed  for  so  much  as  was  founded  upon  the 
statute,  if  it  is  erroneous,  and  shall  stand  for  the  residue.     1  Sal.  24. 

So  when  the  parts  of  a  judgment  are  separated  ;  it  may  be  affirmed  as  to  part, 
and  reversed  as  to  the  rest  Lill.  Ent.  233.  Str.  169.  803.  4  Burr.  2022.  3 
T.  R.  435,  ^  Vide  Smith  v.  Jansen,  8  Johns.  Rep.  86.  2d.  edit  Bradshaw  v.  Cal- 
lagfaaiB,  8  Johns.  Rep.  435.  2d.  edit  Anon.  12  Johns.  Rep.  340.  Nelson  «• 
Andrews,  2  Mass.  Rep.  164.  Waite  v.  Garland,  7  Mass.  Rep.  453.  Whiting  v. 
Cochran,  9  Mass.  Rep.  532.     Ciimmings  v,  Pruden,  1 1  Mass.  Rep.  ^06. 

But  n*  costs  are  to  be  allowed  on  either  side.     Anon,  ut  supra,  y 

But  on  a  writ  of  error  where  one  count  appears  bad,  and  the  verdict  is  entered 
generally  on  all  the  counts,  the  court  must  reverse  the  judgment  in  toto,  since  they 
eannot  see  on  which  of  the  counts  the  damages  were  given.  But  this  is  not  appli- 
cable to  the  case  where  the  damages  are  assessed  severally  on  the  separate  counts. 
JRy  Buller,  J.  3  T.  R.  435.  <  Vide  Cheetham  v.  TilloUon,  5  Johns.  Rep.  430. 
Backps  V.  Richardson,  5  Johns.  Rep.  475.  Richard  r.  Walton,  12  Joboa. 
Rep.  434.     Shaflfer  v.  Eintzer,  1  Binn.  537.  >^ 

So,  judgment  in  an  information  qui  tam^  &c.  may  be  reversed  as  to  the  in- 
former, and  stand  for  the  king.     R.  Mo.  565. 

I  Judgment  in  a  criminal  case,  cannot  be  reversed  in  part.  Jackson  v. 
Commonwealth,  2  Binn.  79.  Vide  Duncan  r*  Commonwealth,  4  Serg.  & 
Rawle,  451.  } 

If  judgment  for  common  informer  gives  damages  for  detention  and  costs  At  tfi- 
crement,  the  judgment  for  the  penalty  may  be  affirmed,  and  for  the  damages  and 
costs  reversed.     4  B.  M.  2018.  2489. 

>^  So,  as  to  costs.     Bronson  v.  Mann,  13  Johns.  Rep.  460.  y 

So,  a  fine  may  be  reversed  for  part,  and  stand  for  the  residue.  R.  Cfo. 
El.  469.     R.  Jon.  3.     R.  Skin.  343. 

[*]So,  a  fine  of  land  of  ancient  demesne,  and  other  land,  if  it  is  reversed 
for  the  land  of  ancrent  demense  in  a  writ  of  deceit,  shall  stand  Cor  the  residue. 
R.  1  Rol.  775. 1.  45.     Vide  Ancient  Demense,  (E  2.) 

If  a  judgment  in  a  civil  action  can  be  separated  into  parts,  it  may  be  reversed  an 
to  part  and  affirmed  as  to  the  residue.     4  T.  R,  537. 

So,  where  there  are  distinct  judgments,  one  may  be  reversed  and  not  the 
other;  as,  a  judgment  quod  computet^  and  afterwards  a  final  judgment ;  if 
this  is  reversed,  the  judgment  quod  computet  shall  stand,     t  Rol.  776.  J.  40* 

So,  if  error  is  brought  upon  the  principal  judgment,  and  also  upon  the 
judgment  in  scire  facias^  and  the  last  judgment  is  reversed,  the  first  shall 
stand.     1  Rol.  776. 1.  45. 

If  several  damages  are  given,  it  shall  be  reversed  for  one  count,  and  stand 
for  another  and  costs.     R.  2  Cro.  343. 

Where  two  separate  and  independent  judgments  are  given  on  the  sasne  record^ 
upon  one  alone  of  which  error  is  assigned,  the  court  of  error  cannot  esmmine  tba 
sufficiency  of  the  other.     6  T.  R.  200. 

If  judgment  is  reversed  in  error,  the  party  shall  be  restored  to  all  be  has 
lest. 
.  The  judgment  of  a  court  of  error,  reversing  a  judgment  for  the  plainti/T  below, 
myst  award  to  the  defendant  the  costs  of  the  original  action,  as  well  as  an  acquittal, 
when  entitled  to  them.     12  East,  668. 

And  a  writ  of  restitution  shall  be  awarded  to  inquire  what  profits  the 
plaintiff,  who  recovered,  has  taken  colore  judicxi  pradict.y  and  for  the  dama- 
ges found  by  such  inquisition  the  defendant  shall  have  execution.  R.  2  Cro. 
698. 
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And  it  is  safficient  .to  say  all  pro&ts  taken  colore  juiiciiy  without  saying 
fiDce  execution  ;  for  the  plaintiff  might  have  entered  and  taken  the  profits 
before  exeeution  sued*     R*  2  Cro.  698. 

And  the  writ  of  restitution  shall  not  be  avoided  by  bringing  the  value,  for 
which  the  goods  were  sold,  into  court,  or  paying  it  to  the  defendant^  for 
perhaps  they  were  sold  under  the  value.     4  Mod.  ].@l^ 

But  all  profits  a  tempore  judkii  will  be  bad.     R.  2  Cro.  69^8. 

So,  where  the  money  appears  upon  record  to  be  levied  and  paid  to  thie 
party,  the  defendant  shall  have  restitution  without  a  scire  facias,  R.  Sal. 
5B8. 

But  there  shall  be  no  writ  of  restitution  against  a  stranger  to  the  record, 
without  a  5cireyacia^.     R.  Sho.  261. 

As,  if  a  judgment  upon  an  indictment  for  barratry  is  reversed  after  the 
money  levied  and  paid  to  the  collector,  a  writ  of  restitution  shall  not  be 
awarded  against  the  collector.     R.  Sal.  687. 

if  the  plaintiff  after  a  recovery  in  ejectment  is  disseised,'  or  makes  a  feoff- 
ment^ and  then  the  judgment  is  reversed,  a  writ  of  restitution  shall  not  be 
awarded  against  the  disseisor  or  feofiee.     Sal.  587. 

If  the  money  is  levied  by  the  sheriff,  and  not  paid' to  the  plaintiff,  a  writ 
of  restitution  shall  not  be  awarded  against  the  sheriff  without  a  scire  facias. 
Sal.  588. 

If  infancy  be  assigned,  whereof  the  court  doubts,  a  feigned  issue  shall  go  ;  and 
if  found  for  plaintiff  in  error,  judgment  will  be  reversed  on  return  of  the  posttOy  on 
potion,  without  argument  in  the  paper.     Str.  127. 

[*]If  plaintiff  in  error  assigns  infancy  in  defendant,  and  appearance  by  attorney, 
takes  out  scire  facias  ad  audiend,  and  on  scire  feci  returned,  enters  the  default ;  on 
producing  the  record,  judgment  shall  be  reversed,  witheut  makipg  it  a  eonciliumy  er 
putting  it  in  the  paper.     Str>  1210. 

The  judgment  on  demurrer  for  duplicity  of  errors  assigned,  shall  be  an  entry, 
quod  ajfirmetur.     Str.  439. 

If  the  statute  of  limitations  is  pleaded,  the  judgment  shall  be,  that  the  plaintiff 
be  barred ;  although  defendant  bad  prayed  that  judgment  be  affirmed ;  for  the  courf 
is  not  bound  by  the  prayer  of  an  improper  judgment.     B.  R.  H.  345. 

If  error  is  not  brought  in  the  same  court,  they  cannot  award  a  ventre /oeccw  de  nor 
vo.     Ibid. 

If  error  is  brought  against  the  judgment  against  testator,  and  award  of  executioi^ 
against  executors,  the  first  may  be  affirmed,  and  the  other  reversed.     Ibid. 

If  writ  of  error  is  quashed,  the  court  gives  leave  to  defendant  in  error  to  take  ou| 
execution.     Andr.  287. 

•^  In  what  cases,  a  ventre  de  novo  shall  be  awarded,  oo  reversal  of  judgment,  and 
in  what  not.  Vide  Livingston  v.  Rogers,  1  Caines'  Rep.  583.  Brown  v.  Clark,  3 
Johns.  Rep.  443.  Arnold  v.  Crane,  8  Johns.  Rep.  62.  Ebersolli>.  Krug,5  Binn. 
51.  Sterrett  V.  Bull,  1  Binn.  238.  Shaffer  v.  Eintzer,  1  Binn.  537.  Miller  i?.  R^l%- 
ton,  1  Serg.  &  Rawle,  309. '   Reed  v.  Collins,  5  Serg.  &  Rawle,  351. 

On  writ  of  error  coram  vohisy  the  proceedings  only  which  are  erroneous  will  he 
reversed  ;  and  the  plaintiff  may  after  reversal,  continue  the  pr^qr  proceedings,  with- 
out being  obliged  to  commence  his  action  de  novo,  Pewitt  v.  ^ost,  1 1  Johns.  Rep. 
460. 

The  judgment  on  reversal  for  error  in  fact  is,  that  the  judgment  below  6e  recalled^ 
and  not  that  it  be  reversed^  as  in  case  of  error  in  law.     Ibid,  y 

(3  C)  PROCEEDING  IN  ESCHEAT. 

In  escheat  the  plaintiff  must  count,  that  the  land  was  held  of  hin^,  or  his 
ancestor,  and  the  tenant  died  without  heir.  Rast.  Ent.  Escheat,  pi.  1  ^ 
Vide  Escheat. 
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Thai  the  lenaQt  was  outlawed,  or  banged  for  felonj.    Rast.  Escheat,  pi, 

6.  F.  N.  B.  144.  H,  * 

And  the  writ  shall  say  suspensua  per  collum^  though  the  tenant  died  after 
judgment  before  execution*     F.  N^  B.  144.  H* 

Pleas. 

In  bar  the  tenant  may  traverse  the  tenure*  4  Co.  1 1 .  a.  Rast*  Escheat, 
pl«  3. 

Or,  plead  that  the  land  descended  to  himself  or  another.  Rast.  Escheat, 
pl.  3.  5. 

But  seisin  of  services  alleged  in  the  count  is  not  traversable.  4  Co. 
H.a* 

(3  D)  PROCEEDING  IN  FALSE  JUDGMENT. 

A  writ  of  false  judgment  lies  where  an  erroneous  judgment  is  given  in  any 
court  not  of  rjecord.  in  which  the  suitors  are  judges.     F.  N.  B.  IB.  a. 

False  judgment  lies  for  misprision  in  a  customary  claim,  (hough  ith  not 
claimed  by  the  common  law.     R.  Mo.  854. 

Upon  a  judgment  in  a  court  of  record,  there  shall  not  be  a  writ  of  false 
judgment,  but  a  writ  of  error.     Vide  ante,  (3  B  1,  &c.) 

If  there  are  no  suitors,  by  whom  the  plaint  may  be  certified,  there 
shall  not  be  false  judgment :  as,  in  a  copyhold  court,  in  which,  upon  an  er- 
roneous proceeding,  the  copyholder  must  sue  to  his  lord  by  petition.    F.  N. 
B.  18  H.' 

A  writ  of  false  judgment  upon  a  judgment  in  the  sheriflPs  court,  is  in  the 
nature  of  a  rccoraari.     Ibid.  A.  B. 

[«]Upon  a  judgment  in  another  court,  not  of  record,  it  is  in  the  nature  of 
an  acceaas  ad  curiam*     Ibid.  D. 

And  it  may  be  sued  by  any  one  against  whom  false  judgment  is  given,  his 
heir,  executor,  or  administrator. 

Or,  by  tenant  there  by  resceit.     F.  N.  B.  19.  G.  H. 

Or,  by  any  one  who  has  damage,  though  the  other  defendants  do  not  join, 
as  they  ought  to  do  in  error.     R.  Mo.  854. 

And  against  the  party  to  the  judgment  and  the  UrUnant.  F.  N.  B. 
18.  C. 

Or,  against  the  ierltnant  only,  without  naming  him  who  was  party  (o  the 
judgment.     Ibid.  I. 

When  the  whole  record  is  certified,  and  not  before,  the  plaintiff  shall  as- 
sign  his  errors.     F.  N.  B.  18.  I. 

And  shall  have  a  scire  facias  ad  audiendum  errores,  as  in  error.     Ibid. 

F.  G. 

Or,  if  the  defendant  has  day  by  the  roll,  the  plaintiff  may  assign  errors 
V^ithout  a  scire  facias  against  him.     Ibid.  F. 

If  the  defendant  makes  default  after  appearance,  a  grand  cape^  &c»  shall 
issue  against  him,     F.  N.  B.  19.  B. 

And  if  he  cannot  save  his  default,  or  makes  a  second  default,  tbe judgment 
phall  be  reversed.     Ibid. 

)f  a  writ  of  false  judgment  abates,  or  (he  plaintiff  is  nonsuited,  the  plain- 
tiff shall  havi;  a  scire  facias  quare  execvtion.  non.  F.  N.  B.  18.  F.  G. 

The  writ  of  faUe  judgment  ought  to  be  served  in  court.     6  H.  7.  16.  a. 

And  if  Iho  lord  refuses  to  hold  his  court,  a  distringas  tenere  curiam  goes 
liyninit  him.     Ibid, 
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The  writ,  being  senredi  shall  be  a  stq^ersedeas  to  all  proceedings  there* 
6H.  7.  15.  b. 

(3  E)  PROCEEDING  IN  FORMEDON. 
(3  E  1.)  Process. 

Formedon  lies  in  discender,  remainder,  or  reverter. 

When  it  lies  or  not,  and  the  nature  of  the  writ,  vide  F.  N.  B.  311.  L. 
212,  &c. 

Thejprocess  in /orme Jon  is  summons,  ^ran J  and  petit  cape  ^  as,  in  dower. 
(Vide  Com.  Att.  217.  edit.  1695.)     Vide  ante,  (2  Y  1.) 

At  the  return  of  the  summons  the  tenant  or  his  attorney  may  cast  an  es- 
soin, which  shall  be  adjourned  to  the  151h  day  after. 

And  every  defendant  may  casta  several  essoin,  for  the  st.  W.  1.  43.  does 
not  extend  to  an  essoin  before  appearance.     R.  Hob.  8.     Vide  ante,  (2  Y  1.) 

If  the  tenant  does  not  appear  at  the  return  of  the  summons,  or  day  to 
which  the  essoin  is  adjourned,  a  grand  cape  issues. 

And  by  thest.  32  H.  8.  21.  and  16  Car.  6.  it  seems  that  the  grand  cape 
and  summons  respectively  have  return  upon  the  9th  return  after  the  teste  in- 
clusive. 

f  *]At  the  return  of  the  grand  cape  the  tenant  may  save  his  default  by  wag- 
ing his  law  of  nonsinnmonsj  iSzc.    Vide  ante,  (2  Y  1 .) 

(3  E  2.)  Count. — Informedan  In  discender. 

If  the  tenant  appears  upon  the  summons,  or  a  day  is  given  by  essoin,  or  if 
he  appears  at  the  return  of  the  grand  cape^  and  the  demandant,  upon  waging 
his  law  of  non'S%jtmmim8i  releases  the  default,  then  the  demandant  shall 
count. 

The  demandant  claimed  under  a  devise,  to  which  was  annexed  in  the  will  a  con- 
dition to  pay  a  sum  of  money ,  the  count  set  forth  only  the  devise,  omitting  the  condt^ 
tion,  and  held  to  be  no  objection.     WiUes,  Rep.  1. 

In  Sijormedon  in  discender^  if  husband  and  wife  were  beth  seised  in  tail,  the 
issue  must  demand  as  heir  to  both  ;  if  one  was  in  tail,  the  other  for  life,  he 
mast  make  himself  heir  to  him  in  tail  only.     Reg.  239.  a. 

The  demandant  must  make  himself  heir  to  him  who  was  last  seised  by 
force  of  the  entail.  8  Co.  88.  b.  Dy.  216.  a.  F.  N.  B.  212.  F.  216. 
C.  Reg.  238.  b. 

And  must  mention  every  one  in  his  pedigree,  who  was  seised,  or  had  a 
right  descended  to  him  by  force  of  the  entail.  8  Co.  86.  b.  F.  N.  B. 
212.  F. 

And  every  one  who  was  seised  by  force  of  the  entail  ought  to  be  named 
son  and  heir,  or  brother  and  heir,  &c.     Ibid. 

But  if  an  heir,  who  survived  his  ancestor,  died  before  he  was  actually  sei- 
sed, it  is  sufficient  to  name  him  son,  without  saying  heir.  8  Co.  88.  b.  F. 
N.  B.  212.  F. 

Yet  if  he  is  named  son  and  also  heir,  it  docs  not  prejudice.  8  Co.  98.  b. 
But  is  a  safer  way.     F.  N.  B.  212.  F. 

So,  the  deniandant  must  shew  him  who  was  last  seised  to  be  heir  to  the 
dome.     8  Co.  88.  b. 

And  it  is  not  sufficient  that  he  is  named  son,  if  he  is  not  also  heir.     Ibid. 

So,  if  the  defendant  claims  as  cousin  and  heir,  he  must  shew  how  cousin. 
F.  N.  B.  216.  C. 
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In  fi  forniedon  by  husband  and  wife,  the  descent  must  be  alleged  to  tb^ 
wife  on  ly.     Hob.  1  •    Vide  supra* 

But  it  a  son  dies  in  the  life-time  of  his  ancestor,  he  need  not  be  named  in 
the  pedigree.     F.  N.  B.  212.     F.  8  Co.  88.  b.     Cro.  Car.  435. 

So,  if  a  son  sunrives,  and  is  seised  and  dies  without  issue,  his  brother  need 
not  shew  that  he  died  without  issue,  but  it  is  sufficient  to  name  himself  soa 
and  heir.     F.  N.  B.  216.  C.     Reg.  238,  9. 

So,  it  is  sufficient,  if  it  js  not  said  by  express  words  that  the  ancestor  19  dead ; 
For  son  and  heir  supposes  it.     Reg.  243.  a. 

(3  E  3.)  In  remainder  or  reverter. 

Infortnedon  in  remainder  the  demandant  ought  to  mention  all  mesne  re> 
mainders.     8  Co.  88.  a. 

Aformedtni  in  remainder  must  say  that  the  prior  donee  died  without  isfue. 
Reg.  230. 

[*1So,  iTiJormtdonxu  reverter,  as  heir,  he  must  mention  his  pedigree  from 
the  donor.     8  Co.  88.  a. 

And  in  Jormtdon  in  reverter,  he  must  allege  the  esplees  in  the  donor  and 
in  the  donee.     F.  N.  6. 220.  C. 

l[  the  tenant  in  tail  discontinued,  the  formedon  shall  say,  rtmansit  jus, 
if  not,  quod  tenemenia  reinanserunt.     8  Co.  86.  a. 

But  if  the  remainder  is  executed,  the  demandant  shall  have  a  formtd(m 
in  discender^  without  mentioning  the  precedent  remainders.  8  Co.  88.  a. 
Reg.  243.  b.  244.  a. 

So,  \u  formedon  in  remainder,  or  reverter,  the  demandant  need  not 
name  the  issues  of  the  donee  \  but  it  is  sufficient  to  say,  eo  quod  the  donee 
died  without  issue.     Dy.  216.  a.     8  Co.  88.  a. 

And  in  formedon  in  remainder  or  reverter  by  husband  and  wife,  ibc 
reverter  may  be  alleged  to  the  wife  only,  or  to  both*     R.  Hob.  1* 

{  A  count  in  formedon  in  remainder,  must  set  out  the  gift,  the  seisin  of 
the  first  donee,  and  the  demandants'  title  ^o  the  estate  ;  and  that  on  the 
death  of  tenant  for  life,  the  right  to  the  estate  remained  to  him  ;  and  the 
Beisin  of  the  first  donee  must  also  be  proved.  Wells  9.  Prince,  4  Mass. 
Rep.  64.  I 

(3  E  4.)  Pleas. 

After  count  the  tenant  may  imparl. 

And  after  imparlance  (at  least  after  a  special  imparlance)  may  demand  a 

view.     Lut.  857. .   Vide  ante,  (2  Y  3.) 

The  tenant  may  demand  a  view  either  before  or  after  the  demandant  haa  counted. 
Willes,  d44. 

But  he  is  not  entitled  to  a  view  where  it  is  clear  that  he  knows  what  lands  are 
demanded.     Ibid 

It  is  no  bar  to  a  view  to  counterplead  that  the  tenant  is  in  actual  possession  of  tbp 
iands  demanded,  without  adding  ^<  and  of  no  other  lands  in  the  same  viil,''  &e« 
WiUes,  844. 

And  after  view  may  cast  an  essoin.     Vide  ante,  (2  Y  3.) 
At  the  day  given  by  essoin  the  demandant  counts  de  novo,  and  the  tenant 
may  imparl. 
At  the  day  by  imparlance  the  tenant  must  plead  or  vouch. 
He  may  plead  in  abatement,  as  in  other  real  actions.     Vide  Abatement. 
He  may  plead  in  bar  the  general  issue,  ne  donas  pas.     Lut.  861.  b. 
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.  Or,  a  special  plea  ;  as,  a  common  recoyery*     Noy,  1  • 

{  The  geoeral  issue  in  formedon  is  ne  dona  pas,  and  non  devisavit  is  a 
$pecial  issoe.     Dudley  v.  Sumner,  5  Mass.  Rep.  438.  \ 

Gift  after  disseisin,   and  a  recovery   by  the  disseisee  subsequent  to  the 

gift. 

An  exchange  by  the  ancestor  of  the  demandant  with  the  ancestor  of  the 
tenant  for  these  lands,  and  that  the  demandant  has  the  lands  given  in  ex- 
change*    (Vide  Co.  Lit.  384.  b.) 

An  estate  prior  to  the  gift,  and  after  the  gift  a  remitter  to  the  prior  estate. 

That  the  donor  was  seised  after  the  gift,  and  made  an  estate  to  the  tenant, 
&c.  in  fee. 

Warranty  by  way  of  rebutter,     (Vide  Co.  Lit.  384.  b.  385.  a.) 

So,  in  formedon  in  discender,  a  fine  with  proclamations.  (Vide  Co.  Lit. 
372.) 

Or,  a  feoffment  with  warranty  and  assets.  (Vide  Co.  Lit.  374,  375. 
384.  b.) 

So,  in  formedon  in  remainder  or  reverter,  a  collateral  warranty.  (Vide 
Co.  Lit.  372.) 

[*]Or,  a  fine  and  non-claim  for  five  years  after  title  accrued.  (Vide  Co. 
Lit.  372.  b.) 

Or,  a  fine  with  warranty,  which  descended  upon  the  demandant.  Lut* 
852.  b. 

l{  the  formedon  is  of  a  moiety,  though  it  shews  the  uses  of  the  other  moie- 
ty, the  defendant  need  not  plead  but  to  the  moiety  demanded.     Sav.  86. 

(3  E  6.)  Voucher. 

If  the  tenant  vouches,  a  summons  ad  warrantizandum  issues  against  the 
vouchee,  returnable  at  the  ninth  return  after.  (Vide  Com.  Att.  217.  Edit. 
1695.^ 

And  if  nihil  is  returned,  an  alias,  pluries,  and  then  a  scqnal  sub  suo  pericu- 
loj  and  at  the  return  of  the  sequat,  the  vouchee  may  be  essoined. 

Then  the  demandant  counts  &gainst  the  vouchee,  who  may  imparl,  plead, 
and  vouch  over,  &c. 

(3E6.)  Amendment. 

In  formedoHy  the  plaintiff  had  leave  to  amend  all  his  proceedings  on  payment  o£ 
costs,  and  costa  of  an  ejectment     3  Wils.  207.     2  ^.  758. 

(3  E  7.)  Discontinuance. 

Famudon  discontinued  on  payment  of  costs  of  two  former  ejectments.  3  Wils. 
207.     2  Blk.  758.     <  Vide  Wells  v.  Prince,  4  Mass.  Rep.  68.  >> 

(3  F)  PROCEEDING  IN  PARTITION. 

(3  F  1.)  The  process. 

When  partition  lies,  between  whom  and  how  it  shall  be  made,  vide  Par- 
cener, (C  l,&c.) 

The  process  in  partition  is  summons,  attachment,  and  distress  in6nite. 
P.  N.  B.  63.  M.     1  Brownl.  156. 

At  the  return  of  tbe  sumnM)ns  each  defendant  may  cast  an  essoin.  >  t 
Brownl.  156. 

Or,  if  he  does  not,  then  at  tbe  return  of  tbe  porie.    Cora.  Att.  168. 
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If  the  defendant  does  not  appear  upon  the  pane^  a  distringas  ahall  iwue, 
upon  which  he  shall  be  amerced  to  five  pounds,  which  shall  be  doubled 
toiies  guotiesm     Comp*  Att.  I68« 

If  one  defendant  casts  an  essoin,  the  other  may  have  another  essoin  ;  (or 
the  St.  W.  1.  43.  does  not  extend  to  an  action  for  division  of  Jand.  R. 
Hob.  8. 

A  writ  of  partition  must  be  against  the  tenant  of  the  freehold.    Co.  Lit. 
167.  a.     (Vide  Parcener,  C  6.) 

But  it  is  sufficient  that  the  writ  is  general,  though  it  is  by  joint-tcnants  or 
tenants  in  common,     R*  Cro.  £1.  743.  759. 

[♦](3  F  2.)  Declaration. 

When  the  defendant  appears,  the  plaintifT declares  against  him* 

By  St.  8  &  9  W.  3.  c.  31.  s.  1.  afler  process  of  po»e  or  attachment  returned  on  a 
writ  of  partition,  affidavit  being  made  by  any  credible  person  of  due  notice  given  of 
the  said  writ  of  partition  to  the  tenant,  &c.  and  a  copy  thereof  led  wkh  the  occupi- 
er, &c.  at  least  forty  days  before  the  day  of  the  return  of  the  said  pone  or  attach- 
ment, if  the  tenant,  &c.  do.  not,  within  lifleen  days  after  the  return  of  such  writ  of 
ptnUf  &c.  cause  an  appearance  to  be  entered  in  the  court  where  the  process  is  re- 
turnable, then  in  default  of  appearance,  the  court  may  proceed  to  examine  the  de- 
mandant'a  title  and  quantity  of  his  part  to  purport,  and  award  a  writ  of  partition  ac- 
cordingly.    Tide  2  BI.  1 134. 

Which  provisions  in  s.  1.  of  st  8  &  9  W.  3.  c.  31.,  do  not  apply  where  the  tenant 
appears.     1  B.  &  P.  344. 

Declaration  by  one  parcener  or  joint*tenant  against  the  others,  must  shew 
hbw  they  are  parceners  or  joint-tenants.     Cro.  El.  64.     Vide  ante,  (C  34.) 

But  not  where  they  are  tenants  in  common  ;  for  they  claim  by  several 
titles,  and  one  is  not  conusant  with  the  other's  title.     R.  Cro.  EL  64. 

So,  if  they  are  parceners,  &c.  a  declaration  which  shews  that  it  was  the 
inheritance  of  the  common  ancestor  in  tail,  is  sufficient,  without  saying  bow 
the  estate-tail  commenced.     R.  Dy.  79.  b. 

But,  if  the  declaration  says,  that  the  plaii^iflT  and  defendant  were  seised 
in  fee,  where  it  is  found  that  the  defendant  has  only  in  tail,  the  writ  abates. 
R.  Cro.  El.  760. 

Declaration  on  a  writ  of  partition,  and  the  sheriff's  return,  amended  by  striiciog 
out  an  erroneous  description  of  the  quality  of  the  estates  conveyed  to  the  difierent 
parties.     1  Mars.  687.     6  Taunt.  193. 

(SFS.)  Plea. 

To  the  declaration  the  defendant  may  plead  non  itmnl  insimtd. 
But  by  the  st.  8  &  9  W.  3.  31.,  plea  in  abatement  shall  not  be  admitted  in 
partition. 

And  a  writ  of  partition  shall  not  abate  by  the  death  of  defendant.  {  Vide 
M'Kee  v.  Straub,  2  Binn.  1. 

A  writ  of  partition  can  issue  only  in  the  district  where  the  lands  lie,  and  if 
lands  lie  in  several  districts,  several  writs  must  issue.  Brown  r.  M'MulIeo, 
1  Nott  &  M'Cord,  252.  } 

So,  the  defendant  cannot  plead  another  writ  of  partition  depending 
brought  by  him  against  the  plaintitf.     R.  1  Brownl.  158. 

Nor,  non  demisii  ;  for  this  amounts  to  non  tencnt  iusimvL  R.  I  BrownU 
157. 

\  Upon  the  plea  of  non  ttnent  insimul^  the  defendant  is   not  estopped  by 

the  patent  granted  to  him  and  the  plaintiff,  as  tenants  in  common,  from  giv- 
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ing  evidence  that  the  former  owners  had  amicably  made  partition.     Bates 
•».  M'Crory,  3  Veales,  192. 

Under  such  plea,  evidence  may  be  given,  that  some  of  the  defendants  are 
mere  tenants  at  will.     Bethel  v.  Lloyd,  1  Dall.  2.  \ 

(S  F  4.)  Judgment. 

After  confession  of  the  action  or  issue  tried  for  the  plaintifT,  there  shall 
be  judgment  7i/or//).ir/i^io^a/.     Co.  Lit.  167.  b. 

And  (hereon  a  writ  shall  issue  to  the  shcrilTto  make  partition.     Ibid. 

Upon  this  writ  the  sheriff  ought  to  attend  with  the  jury  in  person.  Lit. 
sec.  248. 

But  now,  by  the  st.  8  &  9  W.  3.  31.,  if  the  sheriff  is  sick,  &c.  the  under- 
sheriff  with  two  justices  of  the  peace  may  make  partition  : 

And  they  are  obliged  1o  attend,  on  pain  of  5/.,  and  shall  have  fees,  &c. 

[*]  The  sheriff,  after  notice  to  the  parties,  in  their  presence,  si  %ntere$se 
voluerint^  must  by  the  oath  of  the  jury  divide  the  tenements  into  equal  parts, 
with  regard  to  the  value,  and  deliver  one  part  to  each  parcener  in  several- 
ty.    Co.  Lit.  167.  b. 

So,  he  who  oflSciates  as  under-sheriff  with  two  justices,  shall  do  under  the 
St.  8  &  9  W.  3.     R.  per  C.  B.  M.  6  Geo. 

And  if  the  manor  to  be  dividcdjies  intermixed  with  other  lands,  so  that 
the  jury  do  not  know  the  limit?,  quantity,  Sic.  of  the  tenements  to  be  divided, 
and  the  owner  of  the  intermixt  lands  will  not  shew  the  certainty  of  his  land, 
yet  the  jury  ought  to  make  partition  as  well  as  they  can.     Dy.  266.  a. 

After  partition  made,  it  must  be  returned  to  the  court,  under  the  seals  of 
the  sheriff  and  twelve  jurors.     Lit.  sec.  249. 

After  return  of  the  partition  by  the  sheriff,  there  shall  be  final  judgment 
quod  par litio  prctdicia  stabilisimperpeluumUneat.  Co.  Lit.  168.  a.  [i  Bf. 
1  159.] 

So,  by  the  st.  8  &  9  W.  3.  31.  if  no  tenant  enters  his  appearance  within 
fifteen  days  after  the  return  of  the  attachment,  upon  affidavit  of  notice  to 
the  tenant,  and  copy  thereof  left  with  the  tenant  of  the  land  40  days  before 
the  return,  (if  he  be  not  demandant),  the  plaintiffmaydcclarc,  and  the  court 
examine  his  title,  &c.  and  give  judgment  by  default  with  a  writ  of  partition  ' 
to  set  out  his  part  in  severalty  : 

And  after  such  writ  executed  upon  eight  days^  notice  to  the  tenant  of  the 
land,  and  retuaned,  judgment  final  shall  be  given,  which  shall  conclude  all 
persons  after  notice,  though  not  named  in  the  proceeding,  and  though  the 
title  of  the  tenant  be  not  truly  set  forth. 

Provided  if  any  within  a  year  after  judgment,  or  if  infant,  covert,  nonsane, 
or  out  of  the  realm,  within  a  year  after  inability  removed,  by  motion  shew  a  . 
probable  bar,  or  that  the  plaintiff  had  not  title  to  so  much,  the  court  may 
admit  him  to  plead,  ic. ;  or,  if  he  shews  an   inequality  of  partition,  the 
court  may  award  a  ne\y  partition. 

{  It  IS  np  objection  to  a  judgment  for  partition,  that  the  description  of  the 
land  is  loose  and  uncertain,  because  it  may  be  rendered  certain  by  the  p\^n 
and  survey  to  be  made  by  commissioners.  Mitchell  v*  Slarbuck,  10  Mass. 
Rep.  20.  ^ 

The  return  of  commissioners  will  be  supported,  unless  it  be  clearly  erro- 
neous or  unjust.     Geer  r.  Winds,  4  Des.  85. 

The  effect  of  a  judgment  in  partition,  and  who  aro  bound  by  it.  Cook  v. 
Allen,  2  Mass.  Rep.  462.  \ 
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(3  G)  PROCEEDING  IN  PERAMBULATIONE  FACIENDA. 

A  writ  de  ptrambulalionefacUnda  lies,  when  two  lords  are  in  doubt  of  the 
limits  of  their  lordships,  vills,  &c.  and  by  consent  appear  in  Chancerj^,  and 
agree  that  aperambolation  be  made  between  (hem ;  their  consent  shall  be 
enrolled  in  Chancery,  and  thereupon  a  writ  dt  perambtdationefadenda  shall 
be  directed  to  the  sheriff  to  make  perambulation  assumpt*  secum  12  mt/tfi- 
bus,  &G.  per  meU  4r  cfevu.,  &c.     F.  N.  B.  1S3,  D.  134.  C. 

Or,  the  king  may  erant  a  commission  to  others  than  the  sheriff  to  make 
perambulation.     F.  N.  B*  134.  A. 

And  if  the  parties  cannot  appear  in  person  in  Chancery,  a  dedimus  poies^ 
tatem  may  issue  to  take  their  consent,  which  shall  be  certified,  and  thereupon 
a  commission  or  writ  shall  be  awarded.     F.  N.  B.  134.  C. 

Sof  it  may  be  awarded  to  make  perambulation  of  two  or  three  counties. 
Ibid.  B. 

r^]So,  to  make  perambulation  of  a  forest.     Vide  Chase,  (G  1.) 

The  return  upon  such  writ  or  commission  ought  to  asceriain  ibe  division 
by  metes  and  bounds. 

And  perambulation  made  binds  all  parties  to  it  and  their  heirs,  if  the  par- 
ties have  a  fee.     F.  N.  B.  134.  A. 

But  perambulation  by  consent  of  the  tenant  for  life  does  not  bind  him  in 
reversion.     Ibid.  B. 

Proceeding  in  pone,  vide  post,  (3  K  6.) 

(3  H)  PROCEEDING  IN  PROHIBITION. 

Prohibition  is  an  action  founded  upon  an  attachment  for  a  contempt,  where 
the  defendant  proceeds  after  a  writ  of  prohibition  served  upon  him. 

Leave  to  decbre  in  prohibition  only  granted  when  the  court  inclines  to  prohibii  ; 
not  when  it  inclines  to  the  contrary.     1  Bl.  81. 

^^A^c ^^^^^  cause  the  nde  is  made  absolute,  and  plaintiff  directed  to  declare, 
yet  defendant  may  refuse  to  accept  it,  and  apply  to  stay  proceedings,  and  submit ; 

A   J  ^^^  ^  °^^  procee^gs  thereupon,  wthout  costs.     Str.  1 149. 

And  the  plaintiff  must  sue  qui  tarn,  &c.  because  a  contempt  to  the  king  is 
supposed*     1 2  Co.  6 1 .     Vide  Prohibition,  (I). 

If  several  writs  of  prohibition  are  sued  against  divers  persons  in  the  same 
suit,  he  must  declare  against  them  severally.     F.  N.  B.  40.  I. 
rail   '  "^j*^.®  8a°^e  writ  is  served  in  several  counties,  and  they  proceed  scve- 

R*Cro.^Ca7'l6?"^^''°'"  in  prohibition  where  the  complaint  is  several. 

n«f  ^K**^®  plaintiff  must  allege  a  venue,  where  the  prohibition  was  served, 
and  the  proceeding  m  contempt  was,  otherwise  it  will  be  error,  though  there 
was  judgment  upon  a  writ  of  inquiry  and  damages  found.  R.  1  Vent.  348. 
350.     Ravm.387.     2  Jon.  128. 

abomS"[^  s{!*'48?^  contempt  is  but  fonn,  and  the  jury  need  not  give  any  veidict 

noZS^I^^A^fe''!^  r^!!f  ^'  ^^^. ^?^»  """^  ^V^  at  trial,  he  must  be  called  and 

S&nTtt  t  ?^Vl^  ^aI"^.  ^'  ''^^^^'  ^"^^^  i"*<>  ^^-  P«>o^as  a  verdict 
If  a^^    ii      '"®«"iari  and  shall  be  set  aside.     1  Wils  300 

must  l^eS^l^'TiJ^^^^,  ^l  l^t  P'^°^^  ^  "^ ^'  in Vn>hfl>ition,  them 
fmm  that  laidrtSu  £  aJi^c^d  ?o^^^ ''  ^  "^  ^'^^^  "^^^  ^  found, '^though  difleieal 
[♦477]      '  "^  "*  *  «'^^  fo-^  ^  court  to  refuse  a  conaultation!!  T-  R.  427. 
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(3  I>  PROCEEDING  IN  QUARE  IMPEDIT. 

(311.)  The  process. 

All  writs  ofadvowson  of  a  church,  viz.  right  of  advowson,  miart  impedit, 
and  assise  of  darrein  presentmtntj  bj  a  common  person,  shall  be  in  C.  B. 
Reg.  29,  30< 

But  a  quart  imptdit  by  the  king  may  be  la  6.  R.  or  C  B.  F.  N^  B. 
32.  E. 

[*]The  process  in  quart  imptdit  is  summons,  attachment  and  distress.  1 
Brownl.  158.     2  Inst.  126. 

And  by  the  common  law  it  was  distress  infinite.     2  Inst.  124. 

But  now,  by  the  st.  52  H.  3.  12  Marl,  if  the  defendant  does  not  appear^ 
nor  cast  an  essoin  on  the  first  distress,  or  before,  there  shall  be  judgment 
for  the  plaintiff,  and  a  writ  to  the  bishop.  2  Inst.  124.  Dy.  363.  b.  1 
Brownl.  158.     2  H.  4.  1.  b. 

Though  upon  the  summons  or  /xme  the  defendant  was  not  summoned,  but 
niAt7  returned.     1  Brownl.  158.     2  Inst.  124. 

By  the  stat.  Marl,  the  sheriff* ought  to  make  summons  by  good  summon* 
ers,  and  return  their  names  upon  the  original.     1  Brownl.  158. 

And  if  the  sheriff*  does  not  do  it,  disceii  lies  against  him.  1  Brownl.  158. 
Dy.  353.  b. 

The  summons  shall  be  served  upon  the  defendant,  or  at  the  church  door* 
1  Brownl.  158.     2  Mod.  265. 

And  if  he  be  not  actually  summoned,  there  shall  not  be  judgment  upon  de* 
fault  at  the  distress.     R.  1  Mod.  248.     2  Mod.  264. 

If  there  are  two  defendants,  and  one  does  not  appear,  &c.  upon  the  first 
distress,  the  plaintiff* shall  have  judgment  and  a  writ  to  the  bishop,  though  the 
other  defendant  appears,  and  perhaps  shall  have  a  writ  to  the  bishop  auo.  3 
Inst.  124,  5.     R.Bendl.  pi.  136. 

And  if  all  the  defendants  make  default  upon  the  distress,  the  plaintiff 
shall  have  judgment  aeainst  all ;  for  all  are  supposed  disturbers.     R.  Mo.  8 1  • 

But  upon  default  after  continuance,  there  shall  be  a  distringas  instead  of 
2l petit  cape*     2  H.  4.  1.  b. 

.  But  before  a  writ  to  the  bishop,  the  plaintiff  ought  to  make  title,  and 
there  shall  be  process  to  inquire  of  four  points.  R.  Mo.  81.  Vide  post,  (3 
111.)  Shall  make  title.     Bend.  pi.  136.  207. 

At  the  return  of  the  summons  or/>one,  the  defendant  may  have  the  com- 
mon essoin.     2  Inst.  125.     1  Brownl.  159.     Vide  ante,  (2  Y  I.) 

Or,  an  essoin  de  malo  lecti.     Semb.  2  Inst.  124. 

And  if  there  are  several  defendants,  one  may  be  essoined  after  another. 
1  Brownl.  159. 

But  the  defendant  shall  not  have  an  essoin  de  servitio  regisj  in  terra 
sanct.y  or  ultra  mare*     2  Inst.  125.     1  Brownl.  160. 

Nor,  shall  have  protection,  nor  his  age.     1  Brownir  160. 

So,  by  the  st.  12  Ed.  2.  st.  2.  after  default  and  re-sommons  the  defendant 
shall  not  have  an  essoin.     R.  Cro.  Car.  341. 

If  the  defendant  casts  an  essoin,  the  plaintiff* ought  to  adjourn  it  for  fif- 
teen days,  otherwise  he  shall  be  nonsuited.     1  Brownl.  159.     Dal.  81,  2. 

And  at  the  day  given  by  the  adjournment  the  defendant  need  not  appear, 
nor  before  the  return  of  the  distringas.     I  Brownl.  159. 

By  the  common  law,  and  now  by  the  st.  Art.  sup.  Chart.  15.  in  sum- 
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monses  and  attachments  there  ought  to  be  15  days  exclusive  at  least  between 
the  teste  and  relarn,  in  which  time,  at  20  miles  per  diem,  any  one  may  come 
from  the  extreme  part  of  England.     2  Inst*  567. 

[*jBy  the  st.  Marl.  52  H.  3.  12.  \o  darrein  presentment^  or  quareimpediif 
there  ought  to  be  only  15  or  91  days  before  the  return. 

Or,  a  longer  day  may  be  given  by  consent  of  parties.     2  Inst.- 124. 

But  such  consent  ought  to  appear  upon  record.     Ibid. 

The  summons  ought  to  be  tested  the  same  day  it  issues,  that  there  maybe 
no  prejudice  in  respect  of  lapse.    Reg.  30.  a.     Bro.  Qu.  Imp.  151. 

(312.)  Original. 

An  original  in  quare  impedit  may  be  sued  de  ecciesiuj  which  always  im- 
ports a  rectory  or  parsonage.     F.  N.  B.  32.  H. 

So,  it  may  be  by  common  law,  or  at  least  by  the  st.  W.  2.  5.  de  capellisy 
prabendiSf  vicariis,  hospital. ,  prior  at.,  abbat  et  aliis  domibus^  quc^  9uat  ^t 
advocationibus  aliorum.     2  Inst.  363.     2  Roi.  98. 

And  therefore  of  an  archdeaconry.     R.  1  Leo.  205.     1  And.  2^1. 

The  writ  ought  to  name  the  advowson  truly  as  it  is,  viz.  eccUsia^  vicar.y 
&c.     F.  N.  B.  32.  H.  33.  F.  G. 

Yet,  if  it  be  in  (he  disjunctive,  ad  ecclisiam  sive  /tofptfa/.,  it  is  good.  R. 
Cro.  El.  79  ii 

Yet,  the  writ  may  be  general  and  the  count  special ;  as,  if  a  qiutre  impedit 
be  brought  by  him  who  has  only  a  moiety  of  the  advowson,  or  the  advowson 
medietatis  ecclesia^  (he  writ  may  be  general,  prcesentare  ad  ecelesiam^  and 
the  plaintiff  shall  count  upon  the  special  matter.  F.  N.  B.  33»  A.  5  Ck>. 
J02.  b.     10  Co.  135.  ^ 

So,  if  the  plaintiff  has  only  (be  nomination,  collation,  &c.  and  not  the 
right  of  presentation,  the  writ  shall  say  presentare,  and  the  plaintiff  sbalJ 
count  specially.  F.  N.  B..  33.  B.  C.  D.  E.  And  if  it  be  nontinare,  it 
abates.     1  Brownl.  159. 

So,  the  writ  may  say  generally,  qvcB  ad  nostram  spectat^  donatienem,  and 
the  count  declare  by  what  title.  R.  Cro.  El.  241.  R.  3. 1-ev.  377.  1 
Leo.  227. 

But  if  there  be  a  distinct  patron  and  incumbent  of  one  moiety  or  part  of 
a  church,  and  another  patron  and  incumbent  of  the  other  nHMety  or  part, 
the  writ  is  good,  if  it  is  special  prasentare  ad  tncdietat.,  &c.  icclesiaa.  Rl 
10  Co.  135.  b. 

And  ad  rector,  medietat.,  or  niedietal*  rector*,  is  of  the  same  import.  4 
Co.  75.  ^ 

In  what  county  it  shall  be  brought,  vide  Action,  (N  1,  &c.) 
If  it  abates  by  death,  it  may  be  brought  by  joxtmies  accompts.     I  Brownl. 
158* 

So,  summons  and  severance  lies,  if  one  plaintiff  will  not  sue.     Ibid.  • 
So,  the  plaintiff  may  have  several  quare  impedits  against  every  defendant. 
Vide  Abatement,  (H  24.)  .     .  "^ 

(3  1 3.)  Declaration  in  quare  impedit. — ^For  and  against  whom. 

If  one  defendant  appears  before  the  others,  the  plaintiff  may  declare 
agamst  h'lm  simul  cum,  Lc.     1  Brownl.  159. 

A  qmre  impedit  shall  be  brought  by  the  king,  in  right  of  his  crowp.  or 
upon  a  title  by  lapse. 


f*]Or,  by  a  conamon  person. 
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Severaly  who  have  the  same  title,  majr  join.     Mo.  184. 
A  jDaa  who  has  the  nomination,  and   another  who  has  the  presentation, 
may  join,  if  a  stranger  presents.     Dy.  48.  a*  in  mai^g. 
Or,  have  several  quart  imptdilt.     Mo.  49.    Dal.  48. 
An  executor  or  administrator  may  have  a  quare  impedit  upon  an  avoidance 
in  the  lifetime  of  the  testator,  &c.     R.  Sav.  9d.     Lut.  1 .     Sav.  118.     1 
Lep.  305,      1  And.  241. 

Bat  this  is  where  the  advow  son  is  preaentative ;  for,  where  it  is  donative,  the 
turh  goes  to  the  heir,  and  not  to  the  executor,  &c.     2  Wils.  160. 

If  a  grant  of  the  next  avoidance  be  to  two,  and  one  releases  to  the  other, 
the  releasee  alone  may  have  a  quare  impedit.     R.  Mo.  467. 

If  A.  and  B.,  coparceners  of  an  advowson,  do  not  agree  to  present  on  a  vacancy, 
A.  the  eldest,  (or  her  assigns,)  may  present  to  the  first  turo,  and  B.,  or  her  assigns, 
to  the  next.     Willes,  659.     2  H.  Bl.  412.  S.  C. 

And  if,  when  A.  and  B.  do  not  agree,  C.  (a  stranger)  implead  A.  only  by  quare 
imftM  on  a  vacancy,  and  recover,  it  is  a  bar  to  a  quare  imipedit  brought  by  B. 
against  C.  for  that  turn,  though  not  for  the  next  turn.     Ibid. 

In  pleading  a  right  in  coparceners  to  present  to  an  advowson  by  turns,  it  is  good 
to  state  that  such  right  arose,  because  tb«y  did  not  agree  to  present     1  H.  BL  376. 
A  quare  impedit  is  usually  sued  against  the  patron  who  presents,  the  in* 
cnmbent  who  was  presented,  and  the  bishop.     1  Brownl.  159. 

But  the  writ  does  not  abate,  if  the  bishop  is  omitted ;  and  therefore  it 
wiil  be    well  to  omit  him,  if  the  church  is  full.     Hob.  320. 

Yet  the  bishop,  if  he  is  omitted,  may  present  by  lapse,  except  when  a  iu 
admxttas  is  sued  by  the  plaintiff  within  six  months.  Reg.  31.  a.  Co.  Lit. 
344.  b.     Hob.  3S0. 

Semb.  that  the  bishop  may  present  by  lapse,  though  a  ne  admiltas  be  de- 
livered within  six  months ;  but  he  cannot  admit  the  clerk  of  the  party,  or  of 
any  other  presented  within  six  months.     F.  N.  B.  48.  L. 

So,  the  writ  may  be  against  the  patron  alone,  omitting  the  incumbent ;  but 
then  the  plaintiff  shall  not  have  a  writ  to  the  bishop  to  remove  him,  if  he 
was  didmitied  pendente  lite.     Co.  Lit.  344.  b.     F.  N.  B.  35.  C. 

So,  in  a  writ  of  right  of  advowson,  the  incumbent  shall  not  be  named. 
Hob.  319. 

Nor,  shall  be  removed,  if  the  plaintiff  recovers.  Ibid.  Sav.  109. 
So,  it  Hiay  be  against  the  incumbent  alone,  where  the  patron  is  not  dis- 
turbed, nor  has  prejudice  by  the  suit :  as,  in  quare  impedit  upon  an  avoid- 
ance by  simony  of  the  incumbent.  Semb.  Lut.  1089.  R.  3  Lev.  16.  206. 
So,  in  ouare  impedit  by  him  who  has  the  nomination  to  a  church  in  the 
presentation  of  an  abbot,  which  comes  to  the  king,  and  he  presents  a  clerk, 
without  any  nomination,  the  fuare  impedit  shaW  be  against  the  incumbent 
alone  ;  for  the  king  cannot  be  a  disturber.     R.  Dy.  48.  a. 

So,  where  the  incumbent  is  collated  by  lapse,  or  is  the  only  disturber.  I 
Leo.  45*     R.  3  Leo.  68.     Sav.  108. 

So,  in  every  case,  where  the  interest  or  estate  of  the  patron  is  not  devest- 
ed by  the  judgment  in  the  quare  impedit.     R.  7  Co.  26.  a. 

[^JAnd  it  is  safest  not  to  make  more  defendants  than  necessary.  Hob. 
320. 

If  the  patron  is  not  named  a  defendant,  when  he  ought,  if  it  be  not  plead- 
ed in  abatement,  it  shall  not  be  error.     R.  3  Cro.  651. 

So,  where  the  king  is  patron,  it  shall  be  sued  against  the  presentee  only. 
Keil.  53.  a. 
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(3 1  4.)  Must  shew  a  title  to  the  advowson. 

The  plaintiff  in  quare  imp^dii  must  nUege  a  title  to  the  adTOWfOli  in  8om9 
one  from  whom  he  claims  by  descent.     Hob.  103. 

For  a  presentment,  without  a  tiHe  to  present,  is  not  sufficient*    Vau.  57. 

And  generally,  he  ought  to  all^fe  a  seisin  in  fee.     Vide  ante,  (E  19,  &c.) 

But,  that  he  was  seised  generally,  shall  be  intended  in  fee.     8  H*  5.  4.  b. 

So,  seisin  for  life  is  sufficient.     Semb.  8  H.  5.  4.  b# 

Or,  by  purchase. 

Or,  by  grant  of  the  next  avoidance*     8  H.  3«  4.  b.     Lut.  1.    . 

Or,  by  grant  of  an  estate  for  life,  for  yeans,  or  other  particular  estate* 
Semb.  5  Co.  98.  a. 

Or,  he  may  allege  a  title  to  the  advowson  in  himself.    Hob.  103. 

And  a  title  to  the  advowson,  as  well  as  presentment,  oodht  to  be  alleged 
in  the  case  of  the  king,  as  well  as  of  a  common  person.     Vau.  57. 

So,  the  king  ought  to  allege  in  what  right  he  is  seised.     1  Leo.  227. 

If  the  plaintiff  claims  by  a  gift  in  tail,  he  must  allege  a  title  to  the  advow- 
son in  the  donor,  and  derive  his  title  under  the  donee.    Hut.  31  • 

So,  if  the  plaintiffclaims  a  right  to  present  against  common  right,  he  mutt 
shew  the  commencement  of  it :  as,  if  he  alleges  presentations  by  turns,  be 
must  shew  how  this  commenced,  by  prescription,  compositioni  or  otherwise. 
Dy.  299.     3  Leo.  163,4. 

Yet  if  A.  was  seised  of  a  manor  to  which  an  advowson,  viz.  to  present 
twice,  belongs,  &c.  it  is  sufficient ;  for  this  shews  a  prescription,  R.  Dy« 
399.  a. 

So,  the  plaintiff  must  shew  whether  the  advowson  be  appendant,  or  in 
gross.     Semb.  Lut.  1 .     Vau.  7,  8. 

But  if  the  king  entitles  himself  to  a  presentation  by  a  aimoniacal  contract, 
it  is  sufficient  to  allege  a  presentment  by  such  an  one,  cut  dejure  fertinuUj 
without  shewing  what  title  he  had  to  the  advowson,  for  the  king  is  a  stran* 
ger  to  it.     Semb.  Lut.  1093. 

So,  if  the  plaintiff  alleges  that  he  was  seised  of  the  advowson,  scilketj  to 
present  every  first  turn,  it  will  be  good.     R.  Mo.  867. 

So,  the  plaintiff  must  shew  a  title  in  himself  before  the  avoidance  ;  and 
therefore  if  the  acceptance  of  a  plurality,  by  which  the  church  is  void,  be 
alleged  at  a  day  before  the  grant  of  the  next  avoidance,  by  which  the  plain- 
tiff  claims,  it  will  be  bad.  R.  after  verdict  for  the  plaintiff.  Dy.  129.  b. 
Bend.  pi.  79. 

[*]}f  there  are  several  plaintiffs,  and  they  vary  in  title,  the  writ  abatea. 
R.Afo.  184. 

If  tenants  in  common  make  composition  to  present  by  turns,  the  plaintiff 
in  his  count  must  mention  the  composition  before  it  is  executed.    Dy.  29.  a. 

So,  in  every  case  where  the  plaintiff  shews  a  right  to  present  by  turn,  he 
ought  regularly  to  shew  how  such  right  commenc^,  by  prescription,  compo- 
sition, or  otherwise.     Semb.  Dy.  259.  b.  299.  b. 

And  it  may  commence  between  parcenersf  joint-tenants,  and  tenants  in 
common,  by  record,  or  by  deed.     R.  1  Sal.  43. 

But  after  every  tenant  in  common  has  presented  in  bis  turn,  the  composi- 
tion is  executed,  and  it  need  not  be  shewn.     Dy.  29.  a.     1  Sal.  43. 

So,  a  composition  bv  parceners  need  not  be  shewn  ;  for  it  may  be  without 
deed.     Dy.  29.  a.     I  Sal.  44. 

So,  where  the  plaintiffclaims  a  turn  to  an  advowson  appendant,  he  need 
not  shew  the  commencement  of  the  presentation  by  turns,  whether  it  was 
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by  prescription,  composition,  or  otherwise ;  for  the  appendancy  imports  a 
prescription.     Dy.  399* 
.  And  the  plaintiQ  may  claim  the  entire adyowson  when  it  is  bis  turn*     R* 
I  BrownL  165. 

The  crown  has  a  prerogative  right  to  pnseat  cm  the  promotion  of  an  incumbent 
to  a  bishopric ;  but  where  this  happens  in  the  case  of  a  right  in  patrons  to  present 
by  tumsy  it  does  not  make  a  turn.     3  Wib.  232. 

Yl^ere  an  act  of  parfiament  unites  three  churches,  and  gives  the  first  presentation 
to  the  patron  of  die  church  of  which  the  living  was  of  the  highest  value,  without 
taking  any  notice  of  the  others,  and  it  appears  on  the  fiice  of  the  declaration  that 
a  certain  order  of  presentation  has  taken  place  under  die  act  of  parfiament  which 
has  been  acquiesced  in,  that  is  sufficient  ground  for  presuming  that  the  order  set 
forth  is  the  true  mrder,  according  to  the  meaning  of  the  act  of  parliament.  3  Wil9« 
233. 

So^  in  jfuars  impedU  by  a  grantee  of  the  next  avoidance,  he  must  shew  that 
it  is  the  next  avoidance.     Semb*  Dy.  129,  b. 

(3  1 6«)  Must  allege  a  presentment. 

The  plaintiff  in  quare  impedit  ought  always  to  allege  a  presentment  by 
himself,  or  by  his  ancestor,  or  some  other  under  whom  be  claims.  Vau. 
1 7.  57. 

Though  the  advowson  be  vested  in  the  patron  by  act  of  parliament.  Semb. 
3  Lev.  436.     Cont.  21  Ed.  4.  3.  b. 

And,  regularly,  a  presentment  ought  to  be  alleged  to  have  been  by  him 
who  has  the  inheritance*     5  Co.  97.  b. 

And  it  may  be  alleged  to  have  been  by  him  from  whom  the  plaintiff  purchas* 
ed.     2  Inst.  356. 

-So,  if  ft  presentment  be  alleged  by  a  tenant  for  life,  for  years,  or  other 
particular  tenant,  it  is  sufficient  for  him  in  reversion.     5  Co.  98.  a. 

So,  if  the  plaintiff  shews  a  grant  of  the  next  avoidance,  and  alleges  a  pre- 
sentment by  a  grantee,  it  is  sufficient  for  him  who  claims  under  the  grantor; 
for  he  presented  in  right  of  the  grantor.  R.  5  Co.  97«  h.  Cro.  El.  518.^ 
Mo.  456.     Scmb.  Dy.  106.  a. 

[*]So,  in  quart  impedit  a  purchaser  may  allege  a  presentment  by  the  ven- 
dor.    2  Inst.  356. 

So,  in  quare  impedit  by  a  tenant  for  life,  or  years,  it  is  sufficient  that  the 
plaintiff  alleges  seisin  in  the  lessor,  the  demise,  and  a  presentment  by  the  les- 
see himself.     Dub.  Hob.  285.     R.  1  Leo.  230. 

The  plaintiff  may  allege  presentments  by  the  grantor  and  the  grantee  of  a 
particular  estate,  and  it  will  not  be  double.     5  Co.  98.  a.  Cro.  El.  518. 

If  the  plaintiff  alleges  a  presentment,  without  a  precedent  title,  he  must 
say  that  it  was  tempore  pacts*     1  Mod.  230. 

Upon  pleading  a  presentment,  the  party  must  shew  expressly  that  the  church  was 
vacant  at  the  time  of  such  presentment.     1  F.  17.  51.  99;  127. 

Otherwise,  it  will  he  bad  even  after  a  verdict,  if  the  verdict  was  on  a  collateral 
issue.     Ibid. 

But  the  want  of  it  will  be  cured,  if  ^  opposite  party  states  it  on  his  pleadings,  and 
bis  statement  is  not  controverted.    Ibid. 

Notwitiiatanding  such  statement  is  in  the  inducement  to  a  traverse,  and  that  tra- 
verse cannot  be  passed  over.     Ibid. 

But  he  need  not,  if  a  precedent  title  is  alleged.     Ibid. 
If  a  presentment  be  alleged  by  a  common  person,  he  must  say  that  the 
clerk  was  thereon  instituted  and  inducted.     Bend.  pK  997. 
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If  by  (he  king,  or  by  liim  who  entitles  himseifby  the  king,  that  he  was  in- 
Btituted,  is  sufGcient.     Ibid. 

Upon  pleading  a  presentment  by  the  king,  the  party  must  shew  that  the  preaentoe 
was  admitted,  instituted  and  inducted.  R.  1  F.  17.  51.  99.  127. 

Otherwise,  it  will  be  bad  even  after  a  verdict,  if  that  verdict  were  on  a  collateral 
issue.    Ibidl 

But  the  want  of  it  will  be  cured,  if  the  opposite  party  states  it  in  his  pleadings,  and 
his  statement  is  admitted.     Ibid. 

Notwithstanding  such  statement  is  in  the  inducement  to  a  travei^e  which  cannot 
be  passed  over.     Ibid^ 

Upon  a  quare  impedit  by  a  person  entitled  under  an  act  of  union  to  present  alter- 
nately with  the  crown  upon  every  second  turn,  the  declaration  stated,  that  afler  the 
union  the  crown  7«re  coirm<B  presented  J.  S.,  and  upon  objeotion,  after  a  verdict  oo 
a  collateral  issue,  because  the  church  was  not  stated  to  have  been  vacant,  nor  J.  S. 
to  have  been  admitted,  instituted,  and  inducted  ;  without  which  that  presentment 
would  have  been  a  nullity,  and  the  turn  in  question  the  crown's.  The  court  held 
each  of  the  objections  good ;  but  it  appearing  that  the  vacancy,  the  admission,  in- 
stitution, and  induction  were  stated  in  the  defendant's  plea  as  part  of  the  indoce- 
ment  to  a  traverse,  the  courtalso  held,  that  statement  had  removed  the'objections.  Ibid. 

The  last  presentment  regularly  shall  be  mentioned,  and  therefore  if  the 
bishop  presents  by  lapse,  upon  the  next  avoidance,  the  patron  in  quare  tm- 
pedit  shall  make  mention  of  that*     3  Leo*  ^8.     Dal*  75. 

But  if  there  be  an  usurpation  upon  .the  king,  a  grantee  of  the  next  aroid- 
ance  need  not  mention  that,  but  only  the  last  presentation  by  the  king.  3 
Leo.  18.     Hob.  140.     R.  Dal.  75. 

The  crown,  as  well  as  a  subject,  must  allege  a  presentation  ;  and  a  commendam 
retinere  is  not  sufficient     Str.  1006. 

But  the  want  of  it  is  cured  by  verdict.     Ibid. 

If  the  declaration  shews  that  the  right  of  presentation  under  which  he  claims  was 
newly  created  by  act  of  parliament,  and  that  every  vacancy  since  the  act  has  been 
filled  by  persons  under  whom  the  plaintiff  does  not  claim,  [*]the  necessity  of  shew- 
ing a  presentment,  either  in  himself  or  in  some  one  under  whom  he  daims,  IB  aa* 
perseded  on  account  of  its  obvious  impossibility.     1  F.  17.  51.  99.  127. 

Notwithstanding,  the  plaintiff  might  suffer  an  usurpation  upon  himself,  on  some 
vacancy  nflcr  the  act. 

Thus,  where  the  declaration  stated  that  the  parishes  of  a  rectory  impropriate, 
which  had  been  granted  to  the  plaintiff,  and  of  a  common  rectory,  which  belonged  to 
the  crown,  were  united  by  act  of  parliament ;  that  the  act  provided,  that  the  crown 
and  the  plaintiff  should  present  alternately ;  that  only  three  vacancies  had  happened 
since  the  act,  and  that  the  crown  had  presented  upon  each  :  an  objection,  that  the 
plaintiffhad  shewn  no  presentation  b  himself,  or  in  those  under  whom  he  claimed, 
was  overruled.     S.  C.  1  F.  17.  61.  99. 127.  P.  C. 

So,  a  man  who  founds  a  church,  and  is  disturbed  upon  the  first  presentation,  may 
maintain  a  quare  impedit^  without  shewii^  a  presentation.     Ld.  R.  201. 

So,  if  the  appropriation  of  a  church,  which  has  been  appropriated  inunemorially,  is 
dissolved,  the  heir  of  the  first  founder  may  maintain  a  qtmre  impedit,  Without  shew- 
ing a  presentation.     D.  Ld.  R.  201. 

So  may  a  man  who  is  disturbed  upon  the  first  vacancy  afler  his  recovery  in  a  writ 
oi  right  of  advowson.     Ibid. 

And  so  may  the  king  upon  the  first  vacancy  afler  his  title  found  by  o&ce.     Ibid. 

But  if  two  presentative  churches  are  united,  and  the  right  of  presentation  alter- 
nately given  to  the  persons  who  before  had  the  right  of  presenting  to  each.     £achy 
upon  his  fir^  turn,  must  shftw  a  presentation  to  the  church  in  right  of  which  he 
claims.     R.  Ld.  R.  192. 
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(3  I  6,)  And  disturbance* 

The  plaintiflT  in  quart  impedit  ought  to  allege  a  disturbance. 

And  if  it  be  by  an  executor  or  administrator  upon  an  avoidance  in  th6 
life  of  the  testator,  a  disturbance  in  the  life  of  the  testator  is  sutiicient.  R* 
Sav.  95.  Lut.  2.  ^ 

But  he  shall  not  say  in  retardatione  executionis  testamentu  R.  Sav^  95. 
R.  1  Leo.  205. 

(3 1 7.)  Pleas  in  quare  impedit. ---^In  abatement.— ^Misnomer,  fee- 
To  a  declaration  in  qnare  impedit  the  defendants  may  imparl* 
And  afternrards  may  join  in  plea,  or  plead  severally.  Bro.  Qu.  Imp.  157« 

165. 
The  defendants  shall  plead  in  abatement,  or  to  the  action. 
An  ordinary  cannot  plead  in  abatement,  or  cast  an  essoin,  without  mak- 
ing himself  a  disturber.     Hob.  200.  ^ 

'  In  abatement  the  defendant  may  plead  that  the  plaintifTor  defendant  is 

misnamed,  or  has  a  false  addition  to  his  name.     Bend',  pi.  109. 
Variance  between  the  count  and  writ.     Sal.  559. 
That  there  are  two  church^,  and  neither  without  addition,  &c*  or,  that 

t|i6  church  is  misnamed.     Vide  Abatement,  (H  19.  23.) 

So,  the  incumbent  may  plead  in  abatement  that  such  an  one  rs  not  f  ^Jnam** 

ed  a  defendant  when  he  ought  to  be.     7   Co.  25  b.     Ho^).  SiG.    Vide  an« 

te,  (3 1  3.) 

But  the  bishop  cannot  plead  in  abatement  that  the  patron  is  not   named#- 

Hob.  317. 

So,  he  may  plead  another  ^uar^  tmjo^^^tl  depending  for  tlie  same  disturb" 
L  ance.     R.  1  Brownl.  168.     Vide  Abatement,  (H  24.) 

So,  though  it  is  for  another  disturbance  for  the  same   avoidance.     R. 

Hob.  137. 

Or,  adds  another  defendant.     R.  Hob.  138. 

So,  he  may  plead  in  abatement  darrein  presentment.     Vide  Abatemeot, 

(H26.) 

(3  I  8.)  Plenarty. 

So,  he  tnay  plead  plenarty,  before  the  writ  purchased,  of  the  presentment 
of  the  plaintiff  himself.     Th.  D.  I.  1 1 .  c.  42.  s.  20. 

Though  he  does  not  say  that  the  plenarty  was  for  six  months*  Th.  D.  1. 
1 1.  c.  42.  s.  20.  R.  by  common  law  ;  for  by  institution  and  induction,  or  by 
institution  only,  against  a  common  person,  the  church  is  full,  and  the  plain* 
tiff  shall  lose  his  presentation  kac  vice  for  ever.     R.  G  Co.  49.  a. 

So,  he  may  plead  plenarty  for.  six  months  before  the  purchase  of  the 
writ  of  the  presentment  of  the  defendant  himself.  Th.  D.  I.  ll.  c.  4^« 
s.  22. 

Or,  of  the  presentment  of  a  stranger.     Co.  Ent.  498.  b. 

By  the  common  law,  plenarly  before  the  writ  for  any  time  was  a  good 
plea*     2  lost.  360. 

But  by  the  st.  W.  2.  5.  it  mn«8t  be  a  plcnnrly  ft>r  six  months. 

And  it  ought  to  be  six  months  before  the  first  writ,  if  another  writ  be  sued 
by  journeys  accompts.     Th.  D.  1.  11.  c.  42.  s.  8. 

But,  generally,  plenarty  is  no  plea  against  the  king.     2  Inst.  361. 
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Though  he  claims  in  right  of  his  ward,  &c*  and  not  in  jure  coronas,  ^ 
Inst.  361.     R.  1  Leo.  2:26. 

Yet  if  the  defendant  alleges  a  right  of  advowson  in  himself,  he  may  plead 
plenarty  for  six  months  against  the  king.  Th.  D.  1.  11.  c.  42.  s.  7.  17» 
Dub.  8.  3. 

So,  hy  Ihe  law,  plenarty  shall  be  a  good  plea  against  the  queen.    2  Inst. 

So,  plenarty,  upon  a  collation  by  a  bishop  by  wrong,  is  no  plea.  R.  1 
And.  243.     SaT.  118. 

So,  though  the  bishop  collated  after  a  lapse.     Dub.  1  And.  243. 

If  the  defeadaot  pleads  plenarty,  he  must  shew  of  whose  presentment. 
Th.  D.  1.  U.c.  42.  s.  2. 

And  at  what  time.     Ibid. 

So,  regularly,  if  the  defendant  pleads  plenarty  of  the  presentment  of  an 
ccclesiasUcal  person,  he  ought  to  shew  the  right  of  patronage  in  him.  Ibid. 
"s.  4,  5:. 

So,  if  he  pleads  plenarty  of  the  presentment  of  himself  by  such  an  one. 
R.  1  Brownl.  162. 

But  a  lay-patron  may  plead  plenarty  of  his  own  presentment,  [^^witbout 
shewing  a  right  to  the  patronage  in  him.     Th.  D.  1.  11.  c.  42.  s.  4. 

Plenarty  shall  not  be  intended,  if  it  fs  not  pleaded.    Jon.  332.^ 

(319.)  In  bar. 

In  bar  of  a  <7tiare  tm/7«<ftV,  the  bishop,  to  shew  be  is  not  a  disturber,  may 
plead  that  he  claims  nothing  but  as  ordinary.  Co.  £nt.  498.  d.  Hob.  198* 
38  Ed.  3.  2.     Keil.  43.  a. 

The  ordinaiT  must  disclaim  or  admit  himself  a  disturber.  Hob.  320. 
Vide  ante,  (3  17.^ 

If  he  refuses  a  clerk  without  cause,  he  is  a  disturber.     1  Leo.  230* 

If  the  bishop  pleads  that  the  king  made  A.  dean  of,  &c.  whereby  he  became  pos- 
sessed of  the  church  in  question,  he  must  shew  that  the  church  is  a  member  of  the 
deanery.     Str.  887. 

The  clerk  may  plead  that  he  claims  nothing  but  as  persona  impersonal  tx 
prcBsentatione  o[  svLch  An  one. 

Upon  such  plea  by  the  bishop,  the  plainlifi  may  have  judgment  against 
him  with  a  writ  to  the  bishop,  but  cessat  execuiio  till  the  other  pleas  are  de- 
termined.    Vau.  6.     Hob.  320.     Keil.  43.  a.     Vide  post,  (3  I  12.) 

If  a  cessat  execuiio  is  not  entered,  it  is  only  form.     R.  1  Rol.  363. 

And  if  there  be  not  a  cessat  execution  it  is  error,  if  execution  be  before  the 
other  pleas  are  determined.     Ibid. 

So,  every  other  defendant  may  plead  quodnon  impedivit.  Win.  Ent.^  709. 
Vau.  58. 

But,  if  the  bishop  disclaims,  and  the  plaintiff  does  not  accept  his  disclaim* 
er,  but  will  maintain  him  a  disturber,  and  it  is  found  against  the  plaintiff, 
he  shall  not  have  a  writ  to  remove  a  clerk  collated  pendente  Ule.  Hob. 
320. 

If  one  defendant  pleads  nam  impedivit,  and  it  is  found  against  him,  tlicre 
shall  be  a  writ  to  the  bishop  with  a  cessat  execuiio  till  the  plea  between  the 
others  is  determined.     1  Brownf.  159. 

So,  the  plaintiff  upon  such  plea  may  have  a  ;writ  to  the  bishop,  or  by  re- 
plication maintain  the  disturbance  in  order  to  l>ave  damages.     Vau.  68. 

So,  the  defendant  may  plead  in  bar  a  release. 
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So,  the  defendant  may  plead  that  he  is  parson  imparsonte^  and  traverse  bis 
resignation. 

If  the  incumbent  pleads  that  he  \%  persona  impersonataj  he  ought  to  say  of 
ffirhose  presentation*     Hob.  320ir 

So,  the  defendant  may  plead  in  bar  a  presentation  upon  title,  and  traverse. 

But  if  the  incumbent  pleads  a  presentation  of  siicb  an  one,  he  cannot 
make  title  except  to  the  same  patrojci  by  whom  he  was  presented*  Jon.  5. 
Hob.  321. 

And,  therefore,  if  he  pleads  himself  to  be  persona  impers^nata  of  the  pre- 
sentment of  such  an  one,  the  plaintiff  may  reply  that  he  was  not  presented 
by  him.     TL  Jon.  5. 

But  it  will  be  more  formal  to  say  that  he  is  not  per^ojia  impersonator  or  to 
shew  by  whom  he  was  pres.epted,  and  then  traverse  the  presentment  alleged. 
Hob.  321. 

r*]Yet  the  other  way  is  sufficient  on  a  general  demurrer.     Hob.  321. 

So,  by  common  law  the  incumbent  or  bishop  shall  not  plead  to  the  right 
of  patronage;  for  every  one  ousht  to  plead  apt  matter,  and  he  has  nothing,  i^ 
ihe  patronage^     7  Co.  26.  a.     Hob.  318.     Jon.  5. 

Yet  by  the  st.  25  Ed.  3.  7.  to  avoid  feint  pleading  in  the  patron,  the  arch- 
bishop, bishop,  &c.  and  possessor,  may  counterplead  the  title  of  the  king. 

And  therewre  every  incumbisnt  instituted  and  indij^cted  may  plead  to  th^ 
Tight  of  advowson.     7  Co.  26.  a.     Hob.  319. 

So,  an  incumbent  by  collation.     Hob.  319. 

So,  if  he  be  instituted  ;  for  by  institution  the  church  is  full  against  a  com- 
mon person ;  and  the  st.  25  Ed.  3*  7.  by  equity  extends  to  common  persons^ 
7  Co.  26.  a.     Dy.  1.  b.  in  marg* 

Otherwise,  if  be  was  only  presented.     R.  Dy.  1.  b. 

Or,  in  the  case  of  the  king,  was  only  instituted.     Hob.  319. 

Or,  if  after  institution  he  resigns,  or  is  created  a  bishop,  pending  the  writ. 
Dy.  1.  b.  in  mai^.     Hob.  319. 

But  the  incumbent  shall  not  only  xrounierplead  the  king's  (iUe,  but  sball^ 
also  make  title  to  himselC     Hob.  319.     Videinfra^ 

And  roust  shew  himself  possessor.     R.  Dy.  293.  a. 

So,  by  the  st.  25  Ed.  3.  7.  an  archbishop,  or  bishop,  who  collates  by  lapse 
may  make  title  to  the  patronage  in  a  quare  impedit  brought  by  the  king. 
JHob.  318. 

So,  in  a^tiare  impedit  by  a  common  person,  who  isobt  die  rightful  patron 
where  the  oishop  presents  by  lapse.     Hob.  319. 

But  an  ordinary,  who  has  not  collated  by  lapse,  cannot  plead  to  the  right, 
since  the  st.  25  Ed.  3.  any  more  tban  by  the  common  law.     (bid.  Jon.  5. 

In  q'uare  impedit  the  defendant  is  actor,  and  may  have  a  writ  to  the  bis;^- 
op,  if  judgment  be  for  him,  as  well  as  the  plaintiff.     Vau.  7. 

And  when  the  defendant  is  actor,  and  requires  a  writ  to  the  bishop,  he 
must  make  a  title  in  himself^  as  well  as  the  plaintiff.     Ibid. 

And  therefore  he  must  allege  a  title  to  the  advowson.  Vau.  8.  Vide 
ante,  <3  I  4.) 

A  presentation  in  himself,  or  another  under  whom  be  claims.  Vau.  7. 
Vide  ante,  (3  I  5.) 

But  where  the  defendant  has  presented,  and  hi^  presentee  is  instituted 
and  inducted,  so  that  a  writ  to  the  bishop  for  jii^  is  not  necessary,  he  is  ^t 
then  regarded  as  an  actor.     Vau.  7. 

And  therefore,  if  the  defendant  controvcrts^the  title  alleged  by  (he  plaintiff, 
and   does  not  stand  upon  his  own  title,  he  moy  allege  a  title  pro  fonna,  and 
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that  his  clerk  is  inducted,  without  alleging  a  presentment  in  himself.  R« 
Vau.  8. 

So,  if  the  defendant  demurs  to  the  plain  tiff  ^s  count,  which  is  adjudged 
insufficient,  the  defendant  shall  Irave  a  writ  to  the  bishop,  without  making 
title.     Dy.  24.  b. 

So,  in  a  i/uare  impedit  by  the  king,  if  the  defendant  shews  a  lease  by  (he 
king's  ancestor  to  At  and  that  during  his  possession  B.  presented  him,  it  is 
sufficient,  without  shewing  a  title  in  B.,  for  he  shews  the  estate  out  of  the 
king.     R.  1  Leo.  45. 

[*]If  the  defendant  traverses  the  title  alleged  bj  the  plaintiff  in  his  count,  I 

the  traverse  must  be  of  a  matter  not  only  inconsistent  with  the  defendant's 
title,  but  which  also  destroys  the  plaintiff's  title,  if  it  be  found  against  him. 
Vau.  Bf 

As,  if  the  plaintiff  alleges  seisin  of  an  advowson  in  gross  and  a  presenta- 
tion in  himself,  and  the  defendant  alleges  a  seisin  of  it  as  appendant,  he  ought 
not  to  traverse  the  seisin  in  gross,  though  it  be  inconsistent  with  the  defend-  ! 

ant's  title  ;  for  if  he  presented,  though  by  usurpation,  he  has  a  title,  whether  | 

the  advowson  be  appendant  or  in  gross.     K.  Vau«  9,  10.     Semb*Dy*  78.  b,  ; 

1  Leo.  154, 

So,  he  ought  not  (o  traverse  the  seisin  of  the  advowson.     Vau.  12. 
So,  if  he  alleges  seisin  of  the  advowson  as  appendant,  and  a  presentment, 
without  saying  that  he  presented  to  it  as  appendant,  he  cannot  traverse  th^ 
appendancy.     R.  1  And.  270.     Vau.  15. 

Bqt,  if  the  plaintiff  alleges  seisin  of  the  advowson  as  appendant,  and  a 
presentment  to  it  as  appendant,  the  defendant  may  traverse  the  appendancy 
or  the  presentment,  for  one  or  the  other  destroys  the  plaintiff's  title,  if  it  be 
found  against  him.     R.  Vau.  15.     R,  1  Leo.  154. 

So,  if  the  plaintiff  alleges  seisin  of  it,  as  appendant,  and  a  presentment  by  ! 

the  king  by  lapse,  and  the  defendant  says  that  the  king  was  seised  in  gross, 
and  presented,  he  ought  to  traverse  the  appendancy.     Vau.  13. 

So,  if  the  defendant  alleges  appendancy  to  other  lands,  &c.     Vau.  12.  | 

So,  if  the  plaintiff  alleges  seisin  in  gross,  and  the  defendant  claims  as  ap- 
pendant, he  ought  to  traverse  that  it  is  in  gross.  Keil.  51.  b.  Semb.  Keil. 
91,  a.     Though  there,  R.  that  he  may   traverse  the  seisin  in  gross  or  the  j 

presentment.  i 

If  the  plaintiff  alleges  a  vacancy  by  the  death,  resignation,  or  deprivation  1 

of  the  former  incumbent,  and    the  defendant  alleges  an  avoidance  by  the  | 

pthpr  means  ;  as,  by  a  sinnoiiiacal  contract,  &c.  he  must  traverse  the  avoid-  ■ 

iince  by  death,  &c.  and  not  the  seisin,  appendancy,  &c.     Vau.  16.  i 

So,  if  the  plaintiff  alleges  a  vacancy  by  death,  and  the  defendant  alleges  1 

an  avoidance  by  plurality,  by  which  it  belongs  to  the  king  by  lapse,  he  ought  J 

to  traverse  the  avoidance  by  death.     Semb.     Sav.  78.  1 

On  quare  impedit  by  the  king,  for  the  next  turn  ^©ta  living  void  by  promotion ;  if  * 

defendant  confesses  and  avoids  by  pleading  that  thecuqwn  presented   A.  who  is  ] 

since  dead,  and  himself  now  presented,  and  parson  imparsi^n^^he  need  not  traverse  | 
thiBLt  the  ckurch  is  vacant  by  the  promotion  ;  if  he  does,  it  tmySl^^^sed  over,  and 
Jssue  taken  on  the  avoidance.     Str,  837,                                        ^^^fc 

So,  if  the  defendant  by  his  plea  shews  a  title  subsequent  to  tlilS^'O^'ff's 
titJe,  he  need  not  traverse  it :  for  he  confesses  and  avoids.     VidJj?^®'^^ 

As,  if  the  defcodHnl  alleges  a  seisin  and  presentment  subsequerit  t^^ 
presentment  alleged  by  the  plaintiff.     Vau.  (6.  V 

•    If  the  defendant  alleges  a  seisin  and  presentment  by  the  king,   and  ^^ 
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plaintiff  hj  his  replication  alleges  a  grant  by  the  king  to  him,  and  a  present- 
ment by  the  grantee,  and  upen  his  death  a  presentment  [*]orthe  king  by 
lapse,  &c.  this  avoids  the  presentment  by  the  King.     R.  Jon,  12. 

Subscribing  the  articles  need  not  be  ayerred  in  the  plea,  nor  in  the  declaration. 
Str.  837. 

(3  I  10.)  Replicatioii. 

If  the  plaintiff  replies  to  the  defendant's  title,  it  is  not  sufficient*  (o  destroy 
the  defendant's  title,  without  maintaining  his  own  title.     Yau,  60. 

Though  the  king  be  plaintiff.     R.  Vaa.  61 . 

But  where  the  king's  title  appears,  (being  found  by  office  or  other  matter 
of  record,)  there  the  king  may  relinquish  his  title,  being  established  by  rec- 
ord, and  traverse  the  defendant's  title.     Vau.  62. 

If  a  bishop  pleads  nothing  but  as  ordinary,  and  dies,  another  defendant  may 
suggest  his  death  on  the  roll,  and  pray  that  the  plaintiff  may  reply,  and  if  he 
be  nonsuited,  it  shall  be  peremptory.     R.  Sal.  559. 

(3111.)  JudgDfient  in  quare  impedU. 

In  a  quare  impedU  by  the  king,  the  attorney-general  may  enter  a  nolle 
prosequu  upon  which  there  shall  be  judgnient,  quod  defendants  eani  sine  die. 
Towns.  Jud.  177,  8. 

'So,  if  there  be  judgment  against  the  king  upon  a  verdict  or  demurrer. 
Ibid.  179. 

If  the  plaintiff  is  nonsuited,  it  is  peremptory,  and  the  defendant  shall  have 
a  writ  to  the  bishop.     1  Brownl.  161. 

And  if  any  defendant  bars  the  plaintiff,  his  action  fails.     Ibid. 

In  quare  impedit  by  the  king  or  a  common  person,  if  the  ordinary  claims 
nothing  but  as  ordinary,  there  shall  be  judgment  against  him  with  a  ctssat 
execulio  quousq.^  &c.     Hob.  198.     Vide  ante,  (3  I  9.) 

If  the  plaintiff  does  not  accept  his  disclaimer,  but  maintains  him  to 
be  a  disturber,  and  he  is  found  so,  there  shall  be  judgment,  and  the 
ordinary  will  be  subject  to  answer  damages.  Hob.  320.  Vide  Damages, 
(A  3.) 

If  it  is  found  against  the  plaintiff,  he  shall  be  barred,  and  cannot  have  judg- 
ment or  a  writ  to  the  bishop.     Hob.  320. 

Though  the  bishop  collated  by  lapse,  j9enc/enfe  liie^  and  so  the  clerk  coUa? 
ted  shall  not  be  removed.     Ibid. 

If  the  patron  and  incumbent  confess  the  action,  or  nil  dicunt^  &c.  there 
shall  be  judgment  for  the  plaintiff,  and  a  writ  to  the  bishop. 

So,  if  judgment  be  given  against  them  upon  a  demurrer. 

If  a  verdict  in  qttare  impedit  be  found  for  the  plaintiff,  the  jury  ought  to 
inquire  ex  officio  oi  four  points,  viz.  whether  the  church  be  full;  2d,  of 
whose  presentation ;  3d,  the  value  of  the  church ;  4th,  how  long  vacant. 
Keil.  57.  b. 

And  this  is  since  the  st.  W.  2.  5.  not  by  the  common  law.     Hob.  318. 

So,  there  shall  be  a  writ  of  inquiry  upon  ja  judgment  by  default,  or  upon 
demurrer,  to  inquire  of  those  four  points.     Dy.  241.  b. 

Or,  after  a  verdict,  if  the  jury  omit  it.     Towns.  Jud.  191.     Dy.  135.  a. 

[*]And  till  this  is  executed,  the  writ  to  the  bishop  stays,  i  Bro.  Ent. 
3S7. 

But  an  inquisition,  which  finds  tbe  church  full  of  the  presentation  of  a  stran* 
ger,  does  not  hurt.    Dy.  77.  a. 
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After  a  verdict  before  justices  of  awise,  by  the  st.  W.  3.  30*  st.  12  Ed. 
2.  4.  14  Ed*  3.  ]6«  the  justices  may  give  judgment  immediately,  and 
award  a  writ  to  the  bishop.  Py.  76.  b.  2  lost.  434.  Dy.  135.  a.  260.  a* 
Hob.  327. 

Or,  it  may  be  given  in  C.  B.     2  Inst.  424.     Kel.  57.  b.     Dy.  135.  a. 

And  error  may  be  to  the  judges  of  assise,  or  to  the  judges  of  C.  B.  Djm 
77.  a. 

If  judgment  be  given  for  the  plaintiff  to  recover  hre  presentatioD»  eieca- 
tion  shall  be  by  a  writ  to  the  bishop.     Vide  post.  (3  1  12.) 

If  it  be  given  for  damages,  as  it  may  by  the  st.  W.  2.  5.  execution  shall  be 
hyfi.  fa.  or  elegit.     1  Browni.  158. 

6ut  not  by  capias  ad  saiisfacitnd*     Ibid. 

If  in  a  guare  impedit  between  common  persons  a  title  appears  for  the  king, 
judgment  shall  be  given  for  the  king,  and  a  writ  to  the  bishop  for  the  king's 
clerk.     F.  N.  B.  38.  E.     Bend.  pi.  301.     R.  1  And.  53. 

So,  in  a  quare  impedit  by  the  king,  if  the  issue  be  whether  the  king  is  seised 
of  the  advowson  of  B.,  and  it  is  found  that  he  is  seised  of  two  turns,  and  the 
bishop  of  the  other  turn,  and  it  appears  to  be  the  king's  turn,  there  sbaJi  be 
judgment  for  him.     R.  1  Browni.  164.  Hob.  118. 

But  if  a  title  for  the  king  appears  by  the  defendant's  plea,  there  shall  not 
be  a  writ  for  the  king's  clerk,  without  the  plaintiff^s  confession  of  his  title, 
upon  record.     R.  Hob.  126.     2  Cro«  216. 

Judgment  by  the  common  law  was  only  for  recovery  of  the  presentation, 
and  a  writ  to  the  bishop.     5  Co.  58.  b. 

By  the  st.  W.  2.  5.,  the  plaintiff  shall  also  recover  damages.     Ibid* 

But  since  the  statute,  the  plaintiff  may  waive  the  benefit  of  it,  and  take  bis 
judgment  at  common  law.     R.  5  Co.  59.  a. 

When  damages  or  costs  are  allowed  in  quare  impedit^  vide  Costs,  (A  2.) 
— Damages,  (A  2,  3.) 

(6  I  12.)  Writ  to  the  bishop. 

After  judgment  in  quare  impedit^  the  plaintiff  or  defendant  for  whom  th^ 
judgment  is  given,  shall  have  a  writ  to  the  bishop  to  admit  his  clerk,  if  he  b/e 
not  before  instituted  and  inducted.     F.  N.  B.  38.  B.  Vide  ante,  (3  I  9.) 

And  it  shall  be  directed  to  the  same  bishop  who  is  defendant.  Ibid.  1 
Browni.  159. 

Or,  if  he  be  the  patron  to  the  metropolitan.     Dy.  353.  b.    . 

For,  it  shall  be  to  one  or  the  other  of  the  plaintiff's  election.  Vide  Cer- 
tificate, (I  S.) 

Or,  if  the  bishop  is  absent  or  out  of  the  realm,  to  the  guardian  of  the  spir- 
itualties.    Dy.  350.  a.  77.  a. 

r*]If  the  archbishop  of  Canterbury  is  plaintiff,  it  shall  be  to  the  arch- 
bishop  of  York.     Per  Holt,  Sho.  329. 

It  may  be  to  the  archbishop  upon  a  judgment  in  quare  impedit  inr  Wales  ; 
for  it  is  within  his  province.     R.  Jon.  332. 

«  But  (he  defendant  shall  not  have  a  writ  to  the  bishop,  if  the  quare  impedit 
abates  for  form  or  false  Latin.     F.  N.  B.  38.  H. 

So,  if  the  patron  makes  default  to  the  distringas^  he  shall  not  have  it, 
though  it  abates  by  the  incumbent^s  plea*  Ibid.  Semb.  coni.  Bend.  pi. 
136.207. 

So,  if  a  quare  impedit  abates  for  form,  misnomer,  or  insufficiency.     F.  N. 
B.  38.  M.     R.  7  Co.  27.  b. 
If  the  sheriff  returns  quod  quer  non  invenit  pleg.  upon  which  the  plaintiff 
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finds  pledges  in  C.  B.  and  has  another  writ,  and  the  sberifT  returns  tardcj  if 
the  defendant  appears,  and  the  plaintiff  makes  default,  the  defendant  shall 
not  have  a  writ  to  the  bishop,  because  the  guare  impedit  was  never  served 
upon  him.     F.  N.  B.  38.  O. 

So,  the  defendant  sliall  not  have  a  writ  to  the  bishop  where  he  claims  a» 
parson  imparsonee*     F«  N*  B*  38.  L. 

Where  there  is  another  quare  impedit  depending  for  the  same  church 
against  him.     Ibid.  R. 

•   So,  if  the  plaintiff  is  nonsuited,  the  defendant  shall  not  have  a  writ  to  the 
bishop  before  title  made.     Ibid.  K.     Rast.  in  Qu.  Imp.  Evesq.  2. 

Otherwise  where  the  defendant  has  judgment  upon  a  demurrer  to  the  de- 
claration.    Dy.  24.  b. 

So,  the  plaintiff  shall  not  have  a  writ  to  the  bishop  before  be  has  counted, 
though  all  make  default  but  the  bishop.     F.  N.  B.  38.  L. 
'     So,  the  king  shall   not  have  a  writ   to  the  bishop  upon   default  till  title 
made.     Sal.  559. 

But  the  plaintiff  shall  have  a  writ  to  the  bishop  without  making  title,  if 
the  defendant  makes  default  upon  the  distringas*  F.  N.  B.  38.  N.  Semb* 
cont.  1  Brownl.  158.     Vide  ante,  (3  I  1.) 

If  a  writ  is  awarded  to  the  bishop,  he  shall  admit  the  clerk  of  the  partj, 
and  remove  all  who  were  admitted  pendente  lite.  Hob.  320.  R.  3  Leo. 
138.     R.Sav.89.     Hut.  24. 

Though  admitted  upon  the  presentation  of  a  stranger  to  the  writ.  Hob. 
320. 

Or,  upon  a  presentment  by  the  king.  Cont.  Dy.  2G0.  a.  364.  a.  But  it 
is  there  said  that  this  opinion  was  not  law.  R.  by  three  J.  that  the  presen- 
tee of  the  king  or  a  stranger  pendente  lite  shall  not  be  removed  without  a 
scire  facias*     2  Cro.  93. 

If  the  plaintiff  is  Outlawed  afler  judgment,  and  the  king  presents  by  reason 
of  the  outlawry,  and  then  the  outlawry  is  reversed,  the  phiintiff  shall  have 
execution  upon  the  first  judgment,  and  by  writ  to  the  bishop  shall  remove 
the  king's  presentee.     R.  by  three  J.  Periam  cont.  Sav.  89. 

If  the  ordinary  does  nothing  upon  the  first  writ,  there  shall  be  an  alias 
directed  to  the  bishop,  which  may  be  returnable,  and  upon  this  an  attach- 
ment.    Reg.  42.  a.  80.     F.  N.  B.  38.  C.     Dy.  25  U  b.  350.  a. 

f*] And  the  ordinary  returns  the  writ  ^MoJ  a3/ni5i7.     Towns.  Jud.  192. 

Or,  he  may  return  quod  non  est  idonea  persona,  shewing  how.  Semb. 
Dy.  264.-  b.     Br.  Jud.  9. 

That  the  clerk  did  not  request  to  be  admitted.     R.  Keil.  71.  b. 

But,  if  (he  incumbent  of  whom  the  church  is  full,  be  not  a  party  to  the 
writ,  he  shall  never  be  removed.     Co.  Lit.  344.  b. 

If  the  bishop  refuses  admittance  upon  a  writ  to  him,  an  alias  pluries  and 
attachment  lies  against  him.     F.  N.  B.  38.  C.  47.  C. 

And  there  was  a  fine  of  10/.  for  a  bad  return  upon  the  first  writ,  and  an 
alias  under  the  penalty  of  100/.     3  Leo.  139. 

Or,  the  party  may  have  a  quare  non  admisit,  and  recover  his  damages. 
F.  N.B.  47.  C.     21  H.  7,  8.  b. 

A  quare  non  admisit  shall  be  sued  in  the  county  where  the  refusal  was. 
F.  N.  B.  47.  F. 

And  out  of  C.  B.  in  terra,  where  the  recovery  was.     Ibid.  C. 

So,  it  may  be  sued  by  the  king  in  B.  R.  though  the  recovery  was  in  C.  B. 
Ibid.  D. 
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Or,  by  a  common  person,  if  the  record  was  removed  there  bjr  error. 
Ibid.  E. 

So,  it  may  be  sued  out  of  Chancery,  in  term-time  or  vacation.  F.  N.  B. 
47,  C. 

And  it  lies  if  tke  bishop  refuses,  though  he  afterwards  admits  the  clerk. 
Ibid.  L. 

But  the  plaintiir  shall  not  have  his  clerk  admitted  upon  a  quart  non  admi^ 
sit  ;  for  it  is  only  to  recover  damages.     Ibid.  G. 

And  the  bishop  may  plead  that  the  church  is  full  of  the  presentment  of 
such  an  one,  not  party  to  the  recovery.     Ibid.  K. 

(3  K)  PLEADING  IN  REPLEVIN. 

(3  K  1.)  Process  : — ^By  writ  of  replevin. 

If  a  man  tortiously  takes  the  person  or  goods  and  chattels  of  another,  and 
detains  them,  a  replevin  lies,  upon  which  the  sheriff  shall  be  commanded 
upon  pledges  to  make  deliverance  of  the  same  person  or  goods.  \  Vide 
Cresson  v.  Stout,  17  Johns.  Rep.  1 16.  Badger  v.  Phiunej,  15  Mass.  Rep. 
359.  } 

By  the  common  law,  the  person  of  a  man  was  replevied  by  a  writ  dt  horn* 
repUgiando.     Reg.  77.  b.  ^ 

So,  by  the  common  law,  there  was  a  replevin  of  cattle  or  goods  by  writ  to 
the  sheriff.     Reg.  18.  a.     F.  N.  B.  68.  D. 

And  replevin  should  be  brought  by  him  who  has  the  property,  absolute  or 
qualified,  in  the  goods.     Vide  Replevin,  (B). 

And  against  him  who  took  or  commanded  the  taking,  or  both.  3  Rol. 
431.  I.  5. 

If  the  sheriff  himself  took  them,  it  shall  be  against  him  bj  his  proper 
name.     Reg.  81.  b. 

If  the  writ  of  replevin  be  for  divers  sorts  of  cattle,  it  shall  be  quart  averia 
sua,  &c.     F.  N.  B.  68.  D. 

[*]If  only  for  one  beast,  it  shall  be  quare  equumsuumt  or  bovtm  suumy  &c« 
Ibid. 

If  a  live  beast  and  a  dead  chattel  are  in  the  same  writ,  the  beast  shall  be 
named  first.     Reg.  81.  b. 

For  what  things  and  when  a  replevin  lies,  vide  Replevin,  (A,  Sic*) 

A  writ  ot  replevin  is  in  the  nature  of  a  justicies.     2  Inst.  140. 

If  the  sheriff  does  not  return,  or  does  nothing  upon  the  writ  of  Aom.  rtpltg. 
orMhe  writ  of  replevin,  the  plaintiff  shall  have  an  alias  horn.  repUg.  F. 
N.  B.  68.  E.  .         /-   6 

Or,  an  alias  replevin.     Ibid. 

And  the  alias  usually  has  this  clause,  vel  causam  nobis  significes.     Ibid. 

Bat  such  clause  may  be  omitted  in  the  alias*     Ibid. 

If  the  sheriff  does  nothing  upon  the  alias,  the  plaintiff  may  have  a  pluries 
hoin.  repleg*  vifhich  recites  the  a//a5  and  contempt  upon  it,  ^nd  commands 
that  the  sheriff  make  replevin,  or  that  he  himself  be  present  to  answer  to 
the  contempt.     2  H.  7.  5.  b. 

So,  he  may  have  2i  pluries  replevin.     F.  N.  B.  68.  E. 

And,  if  he  thinks  fit,  he  may  have  a  writ  of  replevin,  alias^  and  pluries  all 
at  the  same  time.     Ibid. 

If  the  sheriff  makes  replevin  upon  the  pluries,  he  does  not  return  the  writ ; 
but  It  he  does  not  make  replevin,  he  ought  to  return  the  cause.  2  H.  7. 
o.  b. 
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If  upon  the  aliai  the  sheriff  returns  property  claimed,  a  writ  deproprU" 
tait probanda  issues.     Dj*  173.  a*     Vide  post, (3  K  \\^) 

Irtbe  sheriff  does  nothing  upon  the  reple.vin,  alias^  and  phirUs,  an  attach- 
ment vrill  he  against  him,  directed  to  the  coroners,  commanding  them  that 
they  attach  the  sheriff  to  answer  for  his  contempt,  and  in  the  interim  make 
replevin.     Reg*  81  • 

So,  if  nothing  be  done  upon  the  horn*  repUg.  alias^  and  pluries*.  Reg* 
78.  a. 

To  the  replevin,  alias^  or  pluries^  the  sheriff  may  return,  no  cattle  taken* 
Kit.  263.  a.     R.  cont.  Sal.  581.     D.  cont.  Ld.  R.  613. 

Or,  that  the  cattle  are  esloigned.     Kit.  262.     Sal.  5^*1  • 

Or,  dead.     32  H.  6.  37*  b. 

Or,  that  no  one  shewed  him  the  cattle.     Sal.  581. 

And  thereupon  the  plaintiff  may  have  a  capias  in  withemamyBO  many  of 
ihe  defendant's  cattle.     Reg.  83.  b.     F.  N.  B.  68.  G.     Dy.  189*  a. 

iSo,  if  the  sheriff  return  elongata.  M^Colgan  v.  Huston,  2  Nott  & 
_       ord,444.  } 

So,  if  upon  a  horn*  repleg^  it  be  returned,  that  he  is  esloignedjjthere  shall 
be  a  capias  in  wiihernamihe  defendant.     Reg.  79.     F.  N.  B.  68«  C. 

If  A.  brings  hamne  repUgiando  for  his  wife,  then  a/t<u,  then  pfa«t^,  to  which 
defendant  appears,  and  then  capias  in  mihemam  issues :  it  is  irregulari  and  procesn 
thereon  shall  be  staid.     1  Wils.  256. 

If  the  defendant  appears  at  the  return,  he  shall  be  committed,  without  a 
€apias  in  wUhemamy  till  he  produces  the  person,  and  shall  not  be  admitted 
to  plead;     R.  Skin.  61,  63. 

Defendant  may  be  bailed  on  capias  in  mihemam^  but  plaintiff  must  first  declare, 
and  defendant  plead  nan  cepH ;  and  the  bail  is  ibr  defendant  to  appear,  and  if  judg«^ 
ment  against  him,  to  render  his  body,  and  be  in  custody  till  he  render  the  persoUi 
&;c.     fiSmes,  69. 

[*]If  after  defendant's  appearance,  and  before  declaration,  the  wifb  dies,  the 
court  win  not  on  motion  stay  proceedings,  but  plaintiff  shall  declare,  and  defeivlant 
take  what  advantage  he  can  by  pleading.     1  Wils.  256. 

Withernam  lies  upon  a  replevin  by  plaint.     9  Ed.  4. 48.  b. 

If  a  bailiff,  upon  a  replevin  by  plaint,  returns  that  he  could  not  have  a 
view,  to  make  deliverance,  the  sheriff  shall  inquire  by  inquest,  and  if  it  be 
found  that  he  could  not  have  it,  the  sheriff  shall  award  a  withernam^  I 
Brownl.  167. 

And  a  capias  in  toithernam  lies  against  the  defendant,  though  a  peert'  11 
H.  4.  15.  b. 

It  is  only  mesne  process,  not  an  execution*    Sal.  683. 

The  ctwias  in  wiikefnam  recites  the  return  upon  the  replevin,  or  hom» 
rephg.     F.  N.  B.  69.  B. 

If  upon  a  capias  in  withernam^  or  homm  rephg.  the  sheriff  returns  non  est 
invent.iihere  shall  be  a  capias  in  withernam  for  the  goods  of  the  defendant. 
F.  N.  B.  68.  C.     11  H.  4.  15.  b. 

If,  upon  a  capias  in  wiihemam  the  sheriff  returns  ntUla  bona  qv4»  capi  pos* 
suntj  the  plaintifi  shall  have  a  capias  and  process  to  outlawry.  ¥•  N.  B* 
74.  D. 

If  upon  a  ^Cjjpias  in  TDiihemam,  or  horn,  repleg,,  or  in  replevin,  he  returns 
cepij  &c.  the  person  or  cattle  taken,  they  are  irreplevisable*  R.  Ray.  475. 
'  7  H.  4.  37. 

But  the  parties  may  appear  upon  the  withernam^  and  count,  be.  R.  Dy. 
W9.  a.     R.  Noy,  50.     Vide  ante,  (B  5.) 
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If  apon  the  capias  in  toiihemam  the  defendant  pleads  noti  cepit^  be  maj  be 
bailed.     R.  SaU  581.     Skiii.  337. 

And  be  is  not  estopped  bj  the  return  o(  elongat.  to  say,  guodnon  ctpiu 
R.  Sal.  581.     Skin.  «1.  76.  337.     [Ld.  R.  613."| 

And  if  the  return  of  e/on^a/.  be  false,  after  judgment  against  the  sheriff 
for  the  false  return,  the  defendant  shall  be  bailed.     Ray.  475. 

No  action  lies  against  the  sheriff  for  a  false  return  of  *<  elongatus."  D.  Ld. 
R.  613. 

If  on  replevin  made  by-  the  sheriff  apon  a  plaint  in  the  county -courti  the 
bailiff  returns  that  the  cattle  are  esloigned,  the  sheriff  must  inquire  of  it, 
and  if  it  be  so  found,  the  sheriff  may  award  a  withtmam  in  the  county.  F» 
N.  B.  69.  C.  74.  C.     1  Brownl.  167. 

And,  if  he  refuses  to  do  it,  there  shall  be  a  writ  out  of  Chancery  directed 
to  him  to  ifward  a  withernam.    F.  N.  B.  69.  C. 

-    And  if  be  does  not  obey,  there  shall  be  an  alias^  pluritSj  and  attachment. 
Ibid. 

So,  withtmam  lies  in  second  deliverance.     1  Brownl.  167. 

If  the  sheriff  refuses  a  withernam^  an  attachment  lies  against  him,  and  a 
distringas  directed  to  the  coroners.     Ibid. 

If  a  nihil  be  returned  upon  the  withemamj  an  alias  and  pluries  go,  and  sa 
in  infinitum*     Ibid. 

After  a  withernam  awarded,  if  the  defendant  pays  all  damages  to  fhep1»a« 
tiff,  be  shall  have  restitution  awarded.  R.  Cro.  El.  163.  7  H.  4.  27. 
Ow.  46. 

But  it  is  no  good  return  for  the  sheriff  upon  a  replevin  quod  mandav.  6a//t- 
vo  qui  nuL  dtdit  respons.,  or  no  deliverance  made  ;  for  by  the  st«  [*]West* 
1.17.  the  sheriff  ought  immediately  to  enter  the  franchise  and  make  deliver- 
ance.    F.N.  B.  68.  P. 

That  the  cattle  are  inclosed  in  a  park,  fortress,  &c.  8  H.  4.  19.  a. 
{  Goods  taken  by  the  sheriff,  in  execution,  out  of  the  possession  of  the 
debtor,  cannot  be  replevied,  they  being  ia  the  custody  of  the  law  :  but  if 
they  be  taken  from  the  possession  of  another,  such  person  may  replevy  them. 
Thompson  v*  Button,  14  Johns.  Rep.  84.  Vide  Mills  v.  Martin,  19  Jobna. 
'Rep.  7.  Clark  v.  Skinner,  20  Johns.  Rep.  465.  Isley  v.  Stabbs,  5  Mass. 
kep.  280.     Morgan  v.  Craig,  Hardin,  101. 

Nor  goods  taken  in  execution,  where  the  sheriff  receives  the  amount  of 
the  debt,  and  still  refuses  to  re-deliver  the  goods.  Gardner  v.  Campbell,  15 
Johns.  Rep.  401.  { 

(3  K  2.)  By  plaint 

By  the  st.  of  Marl.  52  H.  3.  21.  si  averia  capianiur,  &c.  vicecames^  P^^K 
querimomam  sihifactam^  ea  deliberare  possit^  si  extra  Iibes4a4t$j  &c.  et  st  in" 
Jra^&Q. 

And  upon  this  statute  after  plaint  to  the  sheriff,  he  by  parol  or  precept 
may  by  bis  bailiff  replevy  them.  2  Inst.  139.  F^  N«  ^.  ^69.  E.  Per  Lit.  9 
Ed.  4.  48.  b. 

And  it  is  not  neceesai^  for  him  to  stay  till  the  counbr.*X4)4ii't  before  lie 
makes  plaint,  if  the  plaint  is  afterwards  -entered  there.  2  Inst.  1 39.  Co.  Lit. 
145.  b.     9  Ed.  4.  48.  b. 

And  the  sheriff  ought  upon  plaint  to  make  deliverance  of  the  cattle,  though 
he  himself  took  them.     2  Inst.  1 39.  ^ 
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And  the  plaint  shall  be,  qua  A«  B.  (naming  the  sheriff 'i  proper  Dame,) 
ctpiU     Ibid. 

So,  he  maj  make  deliverance,  thoa^h  the  goods  or  cattle  are  above  the 
value  of  405.    Ibid. 

Thoagh  after  the  taking  they  are  conveyed  into  a  franchise.  S  Inst. 
140. 

So,  if  they  are  taken  in  a  franchise,  and  npon  a  precept  the  bailiff  of  the 
liberty  refuses,  or  neglects,  to  deliver  them,  the  sheriff  may  eqter  the  fran- 
chise  and  replevy.     Ibid. 

So,  he  may  upon  a  ^rit  of  replevin.     Ibid. 

A  nd  therefore,  upon  a  writ  of  replevin^  it  is  not  a  good  return  that  the 
bailiff  of  the  franchise  mullum  dedit  responsumj  or  the  like  matter.  Reg.  89« 
F.   N.  B.  68.  F. 

So,  the  sheriff  may  take  such  power  for  his  assistance  as  he  pleases.  ^ 
H.  7.  1. 

By  the  st.  W.  1.  17.  if  the  cattle  are  drove  to  a  castle  or  fortress,  and  there 
detained  contra  vad»  etpUg.^  after  demand,  the  sheriff  shall  make  deliverance. 

2  Inst.  192. 

So,  if  they  are  drove  into  a  house,  park,  or  other  place  fortified.  9  Instf 
193. 

And  the  sheriflF^  or  bis  bailiff,  may  take  the  posie  c$niiiatu$  with  him  to 
make  replevin^     Ibid. 

And  no  person,  ecclesiastical  or  temporal,  above  the  age  of  fifteen  and  u'|i* 
der  seventy,  is  exempt,  but  must  assist  him.     2  Inst.  194. 

And  therefore  the  sheriff  cannot  return  that  the  cattle  are  esloigoed  into 
a  castle,  8qc.     Ibid.     8  H.  4. 1 9*  a* 

But,  the  sheriff  must  not  use  force,  before  a  demand  of  the  deliverance. 

3  Inst.  193. 

Nor,  can  he  break  into  the  house  or  close,  if  there  is  a  door  or  gate  open* 
2  Rol.  552. 1.  35. 

Otherwise,  if  the  owner  ^t  the  door.  Sic.  by  force  hinders  bis  entry*  .3 
Rol.  565.  I.  37, 

[*J(3  K  3.)  By  custom. 

By  custom  in  the  county  of  Northampton,  in  the  absence  of  the  sheriff  'a 
bailiff  the  frankpledge  may  make  replevin.     2  tnst^  139^ 

By  the  custom  of  London,  upon  security  (br  return  of  tbe  goods,  or  the 
value,  the  sheriff  sends  an  officer  to  appraise  the  goods,  if  he  can,  and  tode* 
liver  them  to  the  plaintiff;     Priv.  Lon.  170. 

By  custom  a  fepl^vin  may  be  granted  ky  the  hundred  courts  Pub.  Sal, 
580. 

But,  a  custom  that  goods  taken  in,  London  shall  not  be  replevied  by  the 
king's^  writ  but  only  in  London,  is  not  good.     Py.  245.  b.       ' 

And  therefore  a  return  of  such  a  custom  was  disallowed.     Dy.  246.  a. 

So,  a  custom,,  that  a  replevin  may  be  granted  in  or  out  of  court,  is  not  gpod  \ 
for  it  cannot  be  but  in  court.     R.  Sal.  580^ 

The  hundred  court  cannot  grant  a  replevin^  by  plaint.    R.  Ld.  R.  218. 

Because  it  is  only  ^  branch  of  the  coi^ty-court,  whici\  has  no  such  power^ 

But  courts  founded  upon  charter  may  h^ve  this  power. 

The  steward  of  a  hundred  court  cannQ^  grant  a  replerin  out  of  court.  R«  Ld.  Rd. 
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(3  K  4.)  By  writ  of  second  deliverance. 

If  tbe  plaintiff  18  Donsoited  in  replevin,  and  bis  cattle  are  afterwards  taken 
again  for  the  same  cause,  he  may  have  a  writ  of  second  deliverance  for  his 
cattle  orgoods.    F.  N.  B.  73.  D. 

Whether  the  nonsuit  is  after,  or  before  avowry.     Ibid. 

And  this  writ  of  second  deliverance  is  a  judicial,  and  not  an  ori^al  wrii, 
which  was  granted  by  the  at.  W.  2. 13  Ed.  1.  2.  2  Inst.  341. 

And  this  writ  issues  out  of  the  record  upon  wbicb  tbe  nonsuit  was. 
Ibid. 

And  it  must  be  conformable  to  tbe  first  record.    Ibid. 

And  therefore,  if  zoitAemam  was  awarded  upon  an  essoignment  of  the  cat- 
tle after  nonsuit,  the  second  deliverance  shall  not  be  of  the  cattle  taken  by 
the  iDifAemam,  but  of  the  first  cattle.     Ibid. 

So,  it  must  be  tested  upon  the  same  day  upon  which  the  retom.  hahendo 
was  returnable  upon  the  former  writ.     2  Kol.  97. 

If  tbe  plaintiff  declares  in  second  deliverance,  the  defendant  avows  or 
makes  conusance  like  as  in  replevin.     Co.  Ent*  585. 

And  the  second  deliverance  will  be  a  sttpersedeas  to  the  retortu  habendo 
upon  the  first  writ,  but  not  to  the  inquiry  of  damages;  for  these  are  ^ven 
by  the  st,  21  H.  8.  19.  for  costs  on  the  first  writ.  R.  1  Sal.  95.  2  Inst. 
34  J. 

It  is  not  taketi  away  by  11  6.  2.  and  is  not  a  tuptmtiMi  to  writ  of  inquiry  of 
damages  on  stat.  17  C.  2.  but  after  writ  of  second  deliverance  defendant  cannot  pro- 
ceed on  retom*  hahend*    Barnes,  427. 

(3  K  6.)  Pledges,  when  found. 

When  a  bond,  vide  Replevin,  (D). 

By  tbe  st.  W.  S.  13  Ed.  1.  2.  the  sheriff,  before  deliverance  made  of  the 
goods,  ought  to  take  pledges  ad  prosequend.  el  pro  retomo  habendo^  (if  re- 
turn  be  awarded,)  otherwise  he  shall  answer  the'  price  of  the  goods.  Co. 
Lit.  1 45.  b.     Vide  ante,  (C  1 6.) 

£»]And  therefore,  if  upon  a  writ  of  replevin  the  sheriff  does  not  take  pledg- 
es, it  will  be  error.     R.  Cro.  Car.  594. 

And  for  his  default  an  action  upon  the  case  lies  against  the  sheriff.  R. 
Oro.  Car.  446.  • 

Or,  against  the  bailiff  of  the  franchise.     2  Inst.  340. 

The  high  and  under  sheriff,  and  replevin  clerk,  are  all  answerable  lo  ihe  defend- 
^*A^  Ji®k'®^*°  ^^^  ^^  sufficiency  of  the  pledges  de  retomo  hahendo.     2  Bl.  1220, 

And  by  the  st.  W.  ^.  2.  si  ballivus  non  habet,  unde  rcddaL  respondeat  su- 
perior.    2  Inst  340.  ^ 

So,  in  hominereplegiando  the  plaintiff  shall  find  pledges  to  prosecute  with 
effect  and  to  deliver  the  person  and  hisgoods.     5  H.  7.  3.  a. 

oo,  lUbe  sheriff  takes  insufficient  pledges,  he  shall  answer  as  well  as  if  be 
takes  none.     2  Inst.  340. 

«nniin!l!f  ""'^"^  ^"^L^^  ,^^^"^»  ^  *^^«  ^"'■^^^  ^»»  a  '»P1«^  bond.  A«t  they  are 
SSTSf  %^Ct  225 ""  "*  """"^  ''"^^'*  *""  ^°'^"^''  ^^"^  '"''^  sufficiency.  I 
inslffici!nt^!?i*!?  "^^^9^,^^  sheriff  is  liable  to  reader  damages  in  case,  for  taking 

The  \^it     e  contra. 

Ih.  value  S'Sesf  °*'  ^"  "^ '°'™'  sufficient  pledges  in  raplevin  is  limited  to 
And^herefore  if  (h;  plaintiff  i,  nonsuited,  &c.  and  upon  the  retomo  ha- 
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ieniio  the  sheriff  returns  e/onga^a,  the  defendant  shall  have  a  writ  for  tl^e 
cattle  or  goods  of  the  pledges.     Ibid. 

And  if  upon  the  writ  a^inst  the  pledges  the  sheriflf  returns  nichil^  there 
shall  be  a  scire  faciaa  against  the  sheriif  quod  reddat  toL  averia  vel  catalla^ 
&c.     Ibid.     Hut.  77.    Off.  Br.  343. 

The  person  who  has  made  cognizance,  there  being  no  arowant,  should  sue  for 
the  taking  insufficient  pledges,  or  none  in  replevin.  And  it  seems  in  exclusion  of 
him  in  whose  ijght  he  acknowledges.     1  B.  &  F.  378. 

Money  deposited  in  lieu  of  pledges  is  not  sufficient.  R.  Cro.  Car.  446. 
Jon.  378. 

Yetf  one  pledge  is  good,  if  he  i^  sufficient,  for  it  is  at  the  peril  of  the  she- 
riff that  he  takes  one  or  more  pledges.     Cro.  Car.  446. 

And  if  the  writ  is  removed  by  rtcordarij  when  the  sheriff  had  not  taken 
pledges,  the  court  may  take  pledges  at  any  time  before  judgment,  to  avoid 
error.     R.  Mar.  46.     Noy,  id6. 

But  upon  a  replevin  by  plaint,  pledges  are  not  necessary*  Cro.  Car.  594., 
for  the  omission  is  not  error.     R.  Jon.  439. 

And  if  the  plaintiff  is  nonsuited,  and  the  sheriff-  returns  ehngatay  the  de- 
fendant shall  not  have  a  writ  for  the  cattle  of  the  pledges,  because  the 
pledges  do  not  appear  to  the  court.     2  Inst.  340. 

Yet,  if  they  are  found  upon  replevin  by  plaint,  a  scire  facias  lies  against 
them,  if  return  is  not  made.  K.  3  Mod.  57.  R.  in  C.  B.  Vide  post, 
(3L.  17.) 

(3  K  6.)  Replevin  how  remoyed :— By  p(me. 

If  the  replevin  be  in  the  county  by  writ,  it  may  be  removed  by  ptmt  into 
C.  B.  or  B.  R.    F.  N.  B.  69.  M. 

And  may  be  removed  by  the  plaintiff  without  cause.     Ibid. 

[*lAnd  by  the  defendant  with  cause,  but  not  without  cause.  F.  N.  B. 
70.  A. 

But  the  replevin  remains  before  the  sheriff  till  removed  by  pone  or 
other  writ;  for  the  rep/ei^m,  aKa;,  and  x^/tirie^,  are  all  mcontie/.  3  H.  7. 
5.b. 

And  therefore,  if  the  sheriff  returns  upon  a  pluries,  that  he  has  made  de- 
liverance, B.  R.  or  C.  B.  cannot  proceed  upon  it ;  for  the  parties  have  no 
day  in  court  by  the  writ.    Ibid. 

If  a  plaint  is  removed  hy  pone  or  recordari  into  B.  R.  orC*  B.  the  plaintiff 
must  declare  there  de  novo^  otherwise  the  defendant  shall  sue  out  a  writ  de 
relomo  habendo.     F.  N.  B.71.A. 

And  nothing  shall  be  removed  but  the  plaint,  though  issue  is  joined*    Ibid. 

And  the  plaint  may  be  removed,  though  the  plaintiff  has  discontinued 
there.     Ibid. 

(3K7.)  By  certiorari. 

If  the  replevin  is  in  a  court  of  record,  that  may  hold  plea  in  replevin,  it 
may  be  removed  by  certiorari.    3  Mod.  bS. 

And  it  cannot  be  removed  out  of  a  court  of  record  except  by*  certiorari. 
Per  Kii^,  C.  J.  Hil.  3  Geo. 

Though  the  plaint  was  begun  in  the  county,  hundred,  &c«  and  afterwards 
removed  into  a  court  of  record.    Per  King,  Ibid. 

After  removal  the  plaintiff  may  declare  de  novo  in  B.  R.  or  C.  B.  when 

the  plaint  removed  is  transmitted  there  by  mittimus.    Bro.  R.  419. 
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(3  K  8.)  By  recardari* 

As  to  a  recordari  in  ancient  demesne,  and  geqerallj,  vide  Ancient  De- 
mesne, (G  5.) 

If  the  replevin  be  in  the  county  bj  plaint,  it  may  be  removed  into  C«  B. 
or  B.  R,  by  recordari*    F.  N.  B.  70«  B. 

And  this  by  the  plaintiff  without  cause  in  the  writ|  and  by  the  defendant 
with  cause.     Ibid, 

If  (he  sheriff  returns  the  recordari^  tarde^  the  party  shall  have  an  alia$  re- 
cordari.     Ibid. 

And  though  the  rteotdan  is  tested  before  the  plaint  entered,  yet  it  is  good* 
F.  N.  B.  7K  D.     Bro.  ftecordari^  9.     1  R.  3.  4.  ' 

And  false  Latin  in  a  recordari  does  not  vitiate  it ;  for  the  proceeding  riiall 
not  be  upon  that,  but  upon  the  plaint  removed.  Dal.  33.  Moore,  30.  pL  97. 

But  if  the  recordari  varies  from  the  plaint  in  the  names  of  the  parties,  in 
the  things  comprised,  &p.  the  pHint  shall  not  be  ren^oved,  Dal.  F.  33. 
Moore,  30.  pi.  97. 

The  recordari  in  replevin  is  filed  by  filazer,  m  other  actiona  by  prothonotaiy 
Barnes,  222. 

(3  K  9.)  By  accedes  ad  curiam. 

If  the  plaint  be  in  the  court  of  another  lord,  it  may  be  removed  into  B. 
R.  or  C.  B.  by  recordari  to  the  sheriff,  commanding  him  qiu>d  accedas  ad 


cttriam  et  in  plena  curia  ilL  recordari  faciets^  &c.     F.  Nf  B.  70.  B. 
I*]  As,  if  it  be  in  a  hundred-court,  wapentake,  tithing,  drc«     Ibid, 
but  it  cannot  be  removed  by  an  accedae  ad  curiam  wbi^b  besira  date  be< 


fore  the  plaint  entered.     F.  N.  B.  71.  D. 

Nor,  two  plaints  by  one  recordari*    Bro.  R^ordari,  11.     S  H.  7.  14.  a. 

Nor,  if  there  is  a  material  variance  between  the  plaint  and  recordari  in 
the  name  of  the  court,  or  of  the  parties.     Dal.  33. 

Nor,  shall  it  be  removed  out  of  a  court,  which  is  not  the  I^ng^s  court, 
without  cause,  neither  by  (he  plaintiff  por  by  ihe  defendant^-  Rf;g.  85.  b, 
2  Inst.  339, 

(3  E  10.)  Declaration  in  replevin. 

Where  the  replevin  is  removed  by  recordarU  the  deckuation  must  be  entkled 
either  df  the  term  in  which  tfie  writ  is  returnable,  or  of  that  in  whidi  it  is  delivered  ; 
if  entitled  of  an  iotennediBte  term,  jqdgment  signed  for  want  of  a  plea,  wiD,  on  appli- 
cation made  in  due  time,  be  set  aside.     5  l*au|it.  771, 

The  declaration  in  replevin  may  be  laid  in  the  county  where  the  cattle  or 
goods  were  takep. 

Or,  in  the  county  into  wl)icl>  ^hey  are  drove  after  the  taking.  F«  IJf .  B« 
69.1. 

Or,  in  both.     Cent.  Ibid. 

Since  It  may  be  out  of  the  plaintiff's  power  to  ascertain  in  what  plaee  tiie  chat- 
tels were  first  taken,  he  is  allowed  to  declare  that  they  were  seis^  in  any  place 
wherein  they  have  been  discovered  in  the  defendant's  possessicMi.  And  i^  the 
taking  there  would  not  have  been  justifiable,  the  defendant  may  shew  where  he 
took  them,  and  that  he  had  them  in  the  place,  &c.  in  bii  V^y  to  th9  powdd-  9 
WUs.  a64.     2B.  &P,490. 

The  declaration  must  bg  several  by  every  one,  who  has  several  property ; 
for  two  persons,  who  have  not  a  joint  iqterest,  cannpt  joiq  in  replevin* 
Co.  Lit.  145.  b.     3  H.  4.  16.  a. 
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Though  husbaod  and  vife  jaintly  cannot  maintain  replevin  for  taking  the  goods 
of  husband  and  wife  ;  yet  if  defendant  avows,  it  shall  be  intended  that  the  taking 
was  before  the  coverture^  and  that  they  had  then  a  jomt  property.     Str.  1015.     S^ 
R.  H.  119. 
And  in  that  case  the  takinjf  most  be  laid  ad  damn,  ipsar.    Ibid. 

The  declaration  in  replevin  ought  to  mention  the  place  in  which  the  tak« 
ing  was.     1  Sid.  9*     Barnes,  353.     Willes,  475* 

And,  if  it  is  omitted,  the  defendant  may  demur  to  the  declaration. 
Willes,  475.     R.  Cro.  El.896.     Mo.  678.     Hob.  16.  D.Ray.  34. 

So,  if  there  is  a  blank  for  the  place.     R.  35  H.  6.  40.     Hob.  16. 

Though  the  name  of  the  vill,  in  which,  is  mentioned.  Cro.  El.  896. 
Hob.  16.     Mo.  678. 

So,  it  ought  to  mention  the  vill  in  which  the  place  is.     1  SFd.  10. 

So,  if  it  mentions  several  cattle  taken  in  A.  and  B.,  for  all  the  cattle  can- 
not be  in  both  places  ;  but  the  declaration  miist  say  how  many  are  in  one, 
and  how  many  in  the  other  place.     R.  Lit.  37. 

If  it  mentions  a  place  in  A.  and  by  replication  avers  that  the  same  place 
was  in  B.  it  will  be  a  departure.     R.  1  Sid.  10. 

[*]If  the  defendant  avows  in  another  place,  he  must  traverse  the  place  ia 
the  declaration.     R.  upon  a  general  demurrer.     Lut.  1 150.  9  H.  6.  39.  b. 

But  the  omission  of  the  place  or  vill  will  be  aided,  if  the  defendant  does 
not  demur  for  that.     R.  1  Sid.  9.  20.     Willes,  475. 

It  must  be  conformable  to  the  original  ;  and  therefore,  if  the  originaris 
pro  averiis^  and  the  declaration  oro  equo^  it  is  error.     R.  Cro.  El.  330. 

Or,  if  the  original  is  in  the  cftineti  and  the  declaration  in  the  dctinuU. 
Lut.  11 50.     Vide  ante,  (C  1 3.-3  K  J .) 

It  must  mention  the  cattle,  or  goods,  demanded  with  such  certainty,  that 
the  sheriff  may  make  deliverance  of  them. 

In  a  declaration  in  replevin^  for  taking  goods,  the  description,  number,  and  value 
of  them  must  be  stated  with  certainty.     1  Moore,  3S6. 

Fourteen  skimmers  and  ladles,  and  three  pots  and  covers,  is  sufficient  certainty. 
Str.  1015.    B.  R.  H.  119. 

And  therefore,  if  it  is  for  100  sheep,  matrices  e/ vcrt^icc^,  without  saying 
how  many  of  each  sort,  it  is  bad.  R^  Al.  33.  Cart.  218.  Vide  ante, 
(C21.) 

It  must  mention  the  species  of  cattle ;  as,  sheep,  cows,  &c.     Cart.  218. 

And  the  value.     Per  Ellis.     Ibid. 

If  the  cattle  taken  are  returned,  the  declaration  shall  say  quart  cepit,  ^c. 
et  ea  delinuit  contra  vad.  el  pUg*  quousque^irc.     1  Sand.  347. 

If  they  are  not  returned,  it  shall  be,  quare  ctpit^  &c.  et  adhuc  detinei 
contra  vad.  et  pleg.  omitting  quousque^  &c.  Rast.  Ent.  560.'  Co*  Ent. 
610.  b.  ,  ■ 

So,  if  only  part  are  returned,  it  shall  say  as  to  that  delinuit  quousque^  and 
for  the  residue-  adhuc  deiinel.     Co.  Ent.  611.  b.  613.  a. 

If  the  declarati6n  is  in  the  delinet^  the  plaintiff  shall  recover  the  valm  of 
the  cattte,  damages  for  the  taking,  and  costs.     F«  N.  B.  69.  L. 

But  be  cannot  recover  the  cattle  in  speeicy  but  only  (he  value.     DaU  84. 

If  the  defendant  appears  «pon  the  withernam^  the  plaintiff  shall  count 
upon  the  writ  of  zoith^nam.     Dy.  1 89.  a.     Co.  Ent.  611 .  b.  61 3.  a. 

And  thereon  pledges  may  be  found  for  delivery  of  the  cattle  taken  upoiv 
the  withernam^  and  also  for  the  cattle  esloigned.     Co.   Ent.  611.  b.  613.  a. 

And  the  delivery  shall  be  pledged  before  avowry.     Per  Dy.  Dal.  65. 
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The  rule  to  declare  in  replevin^  may  be  served  at  any  time  before  it  expires.  11 
East,  lOdi 

The  practice  on  a  rule  for  time  to  declare  in  replevin  is  the  same  as  in  other 
actions.     5  Taunt*  35. 

Where  the  writ  removing  a  replevin,  is  returnable  the  first  return  of  a  teim,  and 
the  plaintiff  does  not  declare  until  after  its  expiration,  though  firem  the  defendant 
not  having  appeared,  the  defendant  is  entitled  to  an  imparluice.    2  B.  &  P.  137. 

If  the  declaration  is  only  for  part  of  the  cattle^  the  defendant  may  [MaTow 
for  them  and  the  others,  and  pray  a  writ  to  the  sheriff  immediately  for  the 
others,  if  replevin  was  made  of  them*     1  H«  7«  12.  b« 

\  Replevin  will  not  lie  for  an  undivided  moiety  of  a  chattel  ;  and  if  it 
appear  Kom  the  declaration  that  the  plaintifi  is  a  part  owner,  the  court  will 
anate  the  process,  ex  officio*    Hart  v.  Fitzgerald,  2  Mass.  Rep,  509.  \ 

(3  K 11.)  Pleas  in  replevin* — ^In  abatement. 

To  replevin  the  defendant  may  plead  in  abatement,  or  in  bar. 

In  abatement,  quod  cepit  in  alio  comitatu*     Th.  Br.  65. 

QtioJ  cepti  in  a/to /oco,  with  a  traverse  of  the  place  in  which,  &c.  Ashu 
Ent.  474.     Mod.  Ca.  102.     Vide  ante,  (3  K  10.) 

Cept/M  olio  loco,  is  a  plea  in  bar,  not  in  abatement;  thou^^itptay  judgment  of 
the  declaration,  no  affidavit  is  necessaiy,  nor  need  it  be  pleaided  in  four  dsiys  after 
declaration  delivered.    Barnes,  353.    Willes,  475* 

To  which  the  plaintiff  may  join  in  issue  upon  the  traverse.     Asht.  475. 

(^9  reply  that  the  place  is  known  by  one  name  or  the  other. 

Quod  locus  in  quo^  &c.  tst  in  aU  vilL     R.  2  H.  6.  14.  a. 

So,  in  abatement,  the  defendant  may  plead  property  in  him,  and  not  in 
the  plaintiff.    Co.  Ent.  314.  b. 

So,  if  there  are  several  cattle,  the  defendant  may  plead  that  the  property 
of  part  is  in  him. 

So,  the  defendant  may  say  that  the  property  is  in  a  stranger,  and  not  in 
the  plaintiff.  Clift.  Ent.  654.  39  H.  6.  35.  a.  R.  Cro.  El.  475.  9  H. 
6.  39.  b.      {  Vide  Harrison  v.  M'lntosb^  1  Johns.  Rep.  380. 

In  such  cases,  theparty  is  entitled  to  a  return  without  an  avowry.  Ibid.  } 

Orjn.the-phnntiflrand  a  stranger.     Co.  Lit.  145.  b.  Adm.  9  H.  6.  39.  b. 

If  the  defendant  claims  property  before  the  sheriff,  he  may  return  it  upon 
the  alias  replevin,  and  thereon  a  writ  depropriclate probanda  issues  ;  for  the 
property  cannot  be  tried  but  by  writ.     Cfo.  Lit.  145.  b.'    1  Brownl.  167.. 

And  this  writ  issues  out  of  Chancery,  or  out  of  B.  R.  or  C.  B.  Dy.  173.  a. 

When  it  issues  out  of  Chancery,  it  is  an  original,  and  goes  upon  the  sher- 
iff's return  to  the  alias  replevin.     Ibid. 

When  it  issues  out  of  B.  R.  or  C.  B.  it  is  judicial,  and  granted  to  the  par- 
ty upon  the  sheriff's  return.     Dy.  1 73.  a. 

And  is  only  an  inquest  of  office,  upon  which,  if  it  is  found  for  the  plaintiff, 
the  sheriff  must  make  deliverance  to  him.     Co.  Lit.  145.  b.    7  H.  4.  45.  b. 

If  it  be  found  for  the  defendant,  the  sheriff  does  not  proceed.  Co.  Lit. 
145,  b.     Dy.l73.a. 

Yet  the  plaintiff  may  afterwards  proceed  in  C.  B.  upon  the  writ  of  reple- 
vin, and  the  property  shall  be  tried  there.     Co.  Lit.  145.  b. 

Though  the  sheriff  returns  upon  the  writ  the  claim  of  property.  Ibid»7 
H.  4.  46.  a. 

If  a  man  claims  property  in  curia,  com*  it  must  be  in  person,  and  not  by 
bailiff,  or  servant.     Co.  Lit.  145.  b. 

But  in  C.  B.  he  may  claim  by  bailiff*     1  Leo.  90. 
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So,  in^abatement,  tbe  defefidant  may  plead  bailment  to  him  by  the  plain- 
tiff, for  which  detinue  lies,  aniji  uot  replevin* 

[*](3K12.)  In  bar. 

In  bar  the  defendant  may  plead  the  general  issue,  non  cepii,  1  Bro.  Ent. 
312. 

So,  if  the  taking  was  in  another  place,  he  may  plead  no7i  cepit,  though  he 
shall  have  no  return.     Per  North,  2  Mod.  199. 

{  But  it  seems,  that  special  matter  of  justification  cannot.be  given  in  evi- 
dence under  the  plea  of  noti  cepit.  M'Farland  v.  Barker,  1  Mass.  Rep. 
153.  \ 

And  if  there  are  many  defendants,  one  may  plead  non  cepit.     Lut.  1131. 
Or,  noji  cepit  to  part. 

If  the  defendant  appears  ader  withertuim  awarded,  he  may  plead  non  cepit ; 
for  he  is  not  concluded  by  the  sheriff's  return  otelon^avit.  R.  4  Mod.  183* 
Sal.  581. 

But  he  cannot  plead  non  cepit  infra  sex  anno^  /  for  thia  does  not  answer 
to  the  detainer.     1  Sid.  81,2. 

So,  the  defendant  may  plead  property  in  bar,  as  well  as  in  abatement*  2 
RoL  64.  R.  2  Lev.  92.  2 IL  6.  1  4.  a.  Adm.  1  Leo.  42«  R.  3  Keb.  219. 
332.     R.  Sho.  401.     R.  Mod.  Ca.  81.     1  Sal.  5.  94. 

And  though  he  pleads  property  to  all  the  catile  in  the  count,  yet  upon 
evidence  he  may^provea  less  number.     1  Leo.  43. 

So,  he  may  claim  property,  though  the  sheriff  returns  elongata.  Sal.  581. 

So,  the  defendant  may  make  conusance,  for  that  the  property  is  in  another. 
R.  1  Lev.  90. 

80,  he  may  plead  property  in  a  stranger  in  bar.     R.  I  Sal.  5. 
,  So,  if  he  pleads  property,  and  traverses  the  property  of  the  plaintiff,  issue 
ought  to  be  joined  thereon,  for  a  traverse  of  property  in  the  defendant  is  not 
material.     R.  Skin.  65.     Dub.  but  held  well  after  verdict  for  the  plaintiff. 
Winch.  26. 

So,  the  defendant  may  plead  a  release  from  the  plaintiff. 

A  release,  after  the  last  continuance.     Lut.  1 142. 

So,  the  plaintiff  in  bar  of  the  avowry  may  plead  a  release  from  the  defend- 
ants, or  one  of  them.     Lut.  1 1 43. 

Or,  a  release  from  him,  in  whose  right  the  defendant  avows,  or  makes  con- 
usance.    Lut.  1143. 

So,  the  defendant  may  plead  a  plea  in  justification,  without  making  avow- 
ry, or  conusance.  ,  R.  3  Lev.  205.     Lev.  Ent.  1*52. 

But  then  he  cannot  have  a  return  of  the  thing  taken.  3  Lev.  205.  1 
Rol.  319.  1.  20. 

And,  if  by  matter  expottfactOy  he  cannot  have  the  thing  taken,  be  must 
justify.      1  Rol.  314. 1.  35. 

Or,  if  he  had  no  interest  at  the  lime  of  the  distress.  1  Rol.  320.  1.5. 
318.  1.45.     2  Cro.  436. 

(3  K  13.)  Avowry. — ^When  necessary. 

But  if  the  defendant  had  lawful  cause  for  the  taking,  the  most  proper  and 
usual  course  is  to  make  avowry  or  conusance,  which  is  in  the  nature  of  a  bar. 
Mod.  Ca.  102. 

An  avowry  imports  a  justification  of  the  taking  in  his  own  right. 

Or,  in  right  of  his  wife.     2  Sand.  195. 
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And  in  all  cases,  where  tiie  defendant  expects  a  retufnof  ibe  cattle  [*]or 
goods  taken,  he  must  make  an  avowry  or  conusance  pro  retorno  habendo. 
Mod.  Ca.  103. 

And  therefore,  if  the  defendant  pleads  taking  in  another  place,  he  must 
make  an  avowry  pro  reiqrno  habendo  ^  for  the  plaintiflf,  having  alleged  the 
property  of  the  cattle  in  himself,  shall  not  lose  them  without  cause.  39  H. 
6.  36.     1  Sal.  93,  94. 

It  seems  that  a  plea  in  re[devin,  justifying  the  taking  goods  damage  feasant,  on  a 
common,  claimed  in  right  of  possession,  without  praying  a  return,  is  bad.  2  B.  &  P. 
859. 

When  defendant  avows  at  a  different  place  to  have  a  return,  he  must  traverse  ^e 
place  in  the  count;  but  when  he  does  not  insist  on  a  return,  he  may  plead  mm  ceptf, 
and  prove  the  taking  at  another  place.     Str.  607. 

So,  if  he  demurs  for  want  of  a  place  alleged.     R.  35  U.  6.  40. 

So,  if  he  pleads  property  in  a  stranger*     R.  3  Rol.  64.     Cont.  1  Sal.  94. 

So,  in  all  cases  where  he  pleads  in  abatement  matter  collateral  to  the  ac- 
tion.    1  Sah  94. 

And  the  title  of  the  avowry  or  conusance  to  have  a  return  cannot  be  tra- 
versed*    R.  1  Sal.  93,  94.     R.  I  Vent.  127.     Cartli.  139.  Willes,  475. 

But,  if  the  defendant  pleads  property  in  himself,  as  he  thereby  directly 
falsifies  the  supposed  property  in  the  plaintiflf,  he  may  have  a  return  without 
avowry.  Semb.  39  H.  6.  35.  R.  2  Cro.  519.  2  Rol.  65.  R.  2  Lev.  92. 
D.  Mod.Ca.  103. 

So,  if  he  pleads  property  in  a  stranger  in  bar.  R.  2  Lev*  92.  Dub.  Sho. 
401.  D.Mod.  Ca.  103.  1  Sal.  94.  [R.  Ld.  R.  217.]  {  Harrison  r. 
MUntosh,  ]  Johns.  Rep.  380.  } 

Defendant  may  have  leave  to  withdraw  his  avowry,  and  avow  property  in  a  stran- 
ger.    Barnes,.  348. 

So,  if  the  plaintiff  is  nonsuited  before  declaration,  whereby  avowry  is  pre- 
vented, the  defendant  shall  make  a  suggestion  what  cattle,  &c.  were  taken, 
and  have  a  writ  pro  retorno^  if  the  sheriff  consiare  poterii  allegaiionem  fore  re- 
ram.     R.  2  Cro.  519.     Ray.  33.     2  Rol.  65. 

So,  if  the  plaintiff  declares  for  a  less  number  of  cattle  or  goods,  he  shall 
make  such  suggestion  for  the  cattle,  &c.  omitted.     Ray.  34. 

So,  if  the  plaint  is  removed  by  recordari^  and  the  plaintiff  does  not  declare 
in  C.  B.     Ray.  34. 

If  a  man,  who  takes  a  distress,  has  no  interest,  he  cannot  avow  in  his  own 
name:  as,  if  the  supervisor  of  a  common  distrains  according  to  custom  upon 
a  surcharge  of  the  common,  he  cannot  avow  in  his  own  name.  1  Rol.  318. 
1.  45. 

But  he  may  avow^  though  his  interest  is  determined  after  the  distress  be- 
fore the  replevin.     I  Rol.  319.  I.  20. 

If  plaintiff  dies  after  declaratioD,  and  beibre  avowry,  there  can  be  no  writ  de  retor^ 
no  hobtndo^  but  defendant  may  distrain  again.     2  Wils.  83. 

(3  K  14.)  ConusaDce. 

Conusance  imports  a  justification  of  the  taking  in  another  right. 

And  therefore  one  defendant  may  avow,  and  the  other  make  conusance  in 
his  right. 

And  if  one  avows  and  the  others  make  conusance,  without  saying  r*Jas 
bailiffs  of  the  other^and  entire  damages  are  given,  it  will  be  error.  R.  Ycl. 
108. 

If  A.  and  B.  sue  on  a  replevin  bond  as  the  sheriff's  assiffnees.  and  state  that  they 
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cystrained  finr  rent  due  to  A.,  it  is  sufficient,  without  stating  that  B.  distrained  as  bai- 
liff to  A.  By  A.  joining  in  the  distress,  it  sufficiently  appeau  in  what  character  B. 
distrained.     8  M.  &  S.  180. 

If  the  defendant  makes  conusance  ad  bailiff  or  servant,  be  need  not  shew 
his  authority.     4  Mod.  378., 

If  he  makes  it  as  bailiff  to  the  king,  a  patent  need  not  be  alleged.  Bro. 
Bailiff,  1. 

Or,  as  bailiff  to  a  a  corporation,  he  need  not  allege  a  deed.  R.  3  Lev. 
107. 

Nor  say,  per  eorum  prmcepium.     Ibid. 

Or,  shew  how  incorporated.     Ibid. 

And  it  is  not  traversable,  generally,  whether  he  was  bailiff  or  not.  R. 
Cro.  El.  14. 

It  is  not  traversable,  where  he  Justifies  in  trespass  or  replevin,  as  bailitl(, 
in  a  close  which  is  the  freehold  of  a  stranger,     i  Sal.  107. 

But  where  he  took  contrary  to  the  will  of  his  master,  upon  such  induce- 
ment it  may  be  traversed.     R.  3  Lev.  20. 

'  So,  it  may  be  traversed,  that  he  took  as  bailiff  to  another,  and  not  to  A. 
R.  I  Leo.  50.     R.  2  Leo.  2IG.  196. 

That  he  took  of  his  own  wrong,  absque  hoc  that  he  took  as  bailiff,  for  this 
is  material  where  the  taking  is  of  cattle.     R.  1  Sal.  107. 

If  one  defendant  pleads  non  ce/^t^,  the  other  may  make  conusance  in  bis 
right,  for  be  shall  not  lose  his  advantage  by  the  otner's  plea.  1  Rol.  330* 
1.  25. 

If  the  defendant  says  bene  advocatj  J^c.  for  bene  cognovit ^  it  is  form  only. 
2  Cro.  372.  H 

If  he  says  bene  cognovit  captionem  inpradicto  loco,  without  saying  tempo'^ 
re  quOjSic*  it  will  be  well.     R.  2  Mod.  4. 

If  he  does  not  describe  how  many  acres  the  locus  in  quo  contains  in  his 
avowry,  it  trill  be  well.     R.  Lut.  1232. 

Avowry  or  conusance  ought  to  make  a  good  title  in  omnibus,  for  it  is 
founded  upon  the  right.     Carth.  74. 

For  it  is  in  the  nature  of  a  count,  and  must  contain  sufficient  matter  to 
have  a  return.     7  Co.  25.  a. 

And  therefore,  if  he  avows  for  homage,  he  must  make  a  title  to  homage. 

If  the  replevin  is,  botia  et  averia  cepity  and  the  defendant  advocat,  or  cog-^ 
novii  captionem  bonorum  et  avtriorum^  but  his  justification  goes  only  to  tlie 
cattle,  without  speaking  of  the  goods,  it  will  be  bad.     R.  5  Mod.  77. 

So,  if  the  replevin  is  bona  et  catalla  el  averia  cepit,  and  he  makes  avowry 
or  conusance  of  the  cattle  only,  it  will  be  bad.     K.  4  Mod.  402. 

If  the  avowry  or  conusance  is  bud,  the  defendant  shall  have  no  return, 
though  the  replevin  is  also  bad,  and  the  declaration  therein  quashed  for  de^ 
feet.     R.  Sho.  99. 

[*]But  two  defendants  cannot  make  several  avowries  for  the  same  thing, 
each  in  bis  own  right,  for  each  cannot  have  judgment  severally  for  the  same 
thing.     5  Co.  1 9.  a. 

So,  the  avowry  need  not  be  for  the  same  thing  for  which  (he  taking  was ; 
for  if  a  man  distrains  for  one  cause,  he  may  afterwards  avow  for  any  other 
cause  for  which  the  taking  was  justifiable.  3  Co.  26.  a.  2  Leo.  196. 
[3  T.  R.  645.] 

So,  an  avowry  for  rent,  if  it  appears  that  part  is  not  arrear,  will  be  good 
for  BO  much  as  is  due  upon  demurrer.     1  Sand.  287.     Vide  ante,  (C  32.) 
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Otherwise,  if  he  avows  for  an  entire  rent,  and  it  appears  that  be  has  title 
only  to  two  parts.     1  Sand.  286.     R.  Mo.  281. 

Or,  if  be  avows  for  30/.  part  of  the  rent  for  half  a  year,  without  shew- 
ing that  the  residue  was  satisfied.     R.  4  Mod.  402. 

Or,  if  he  avows /?ro  cert,  leia,  and  for  a  fine  for  not  presenting,  where  it 
appears  that  the  fine  was  excps^ive.     1 1  Co.  45. 

So,  avowry  for  rent-arrear  tempore  captianis  is  sufficient,  without  sayiDg 
adhtic  arctro  existen.     R.  Dal.  72. 

So,  if  the  avowry  is  for  rent  due  at  M.,  and  the  distress  is  alleged  before 
M«  and  judgment  for  the  avowant,  it  may  be  amended  after  error  for  it. 
R.  Sal.  580. 

But,  if  it  is  not  amended,  it  will  be  error,  where  he  takes  judgment  for 
the  whole  rent  till  M.     Ibid. 

If  the  avowry  or  conusance  is  by  attorney,  when  he  was  an  infant,  the 
plaintiff  may  plead  it  in  abatement.     R.  1  Sal.  93* 

(3  K  15.)  Avowry  for  rent  and  services. 

The  most  usual  avowry  is  upon  distress' made  for  rent  or  services. 

The  defendant  in  such  avowry  must^allegc  in  certain  what  lands  are  held 
of  him,  or  of  his  lord,  and  by  what  tenure.     3  Lev.  142. 

For  rent.     Win.  Ent.  823.  or  934.  937.  940.  edit.  1680. 

For  homage.     Win.  829.  (or  973.  edit.  1680.) 

Fealty.     (Vide  Win.  965.) 

Suit  of  court.     (Vide  Win.  986.) 

Heriot-service.     Vide  post.  (3  K  28.) 

And  if  he  alleges  tenure  by  services  of  different  natures  or  qualities, 
though  he  holds  by  some  of  the  services,  the  tenure  may  be  traversed.  9 
Co.  33.  a.     R.  Cro.  El.  799, 

If  he  alleges  tenure  by  homage,  he  must  entitle  himself  to  it.  R.Win. 
Ent.  859.  (or  973.) 

But  since  the  st.  21  H.  8%  19.  he  need  not  allege  any  certain  tenant.  1 
J^eo.  301. 

So,  he  must  allege  seisin  of  the  services,  where  the  commencement    of 
them  does  not  appear  by  deed,  &c.     Vide  post,  (3  K  17,  18.) 

And  he  must  allege  seisin  by  the  hands  of  some  certain  person.  D.  6 
Co.  59.  b. 

And  this  since  the  st.  21  H.  9.  19.  which  enables  an  avowry  for  lan^s 
subject  to  rent,  as  well  as  before.     Co.  Lit.  268.  b.     9  Co.  36.  a. 

•[*JAnd  he  must  allege  seisiti  by  the  hands  of  him  who  has  the  freehold  at 
least.     6  Co.  57,  8.     1  Rol-  314.  D. 

But  seisin  in  law  is  sufficient.  4  Co.  9.  a.  10.  1  Rol.  314.  B.  Vide 
Seisin,  (E.) 

So,  it  is  sufficient  to  allege  seisin  of  rent  where  he  avows  for  homage, 
without  saying  de  qvibus  servitm  fuit  seUUus.  R.  Win.  Rep.  31.  Win. 
Ent.  859.  (or  973.)  cont. 

And  therefore  seisin  of  homage  is  sufficient  for  all  other  services.  4  Co» 
8.  b. 

Seisin  of  any  superior  service  is  sufficient  for  all  inferior  services.  Ibid* 
1  Rol.  315.  G. 

Seisin  of  an  annual  service  is  sufficient  for  all  casual  services.     4  Co.  8,  9. 
Though  not  for  another  annual  service.     4  Co.  9.  a. 
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So,  sdriii  hj  recorerjy  or  bj  yoluntary  payment  without  coercion,  is  suiF- 
ficient.     4  Co.  9  b.  1 1  •  b. 

So,  seisin  need  not  be  alleged  within  forty  years,  though  by  the  st.  32  H* 
8.  3.  avowry  shall  not  allege  seisin  of  any  rent,  &c.  above  forty  (in  Cav^s 
statutes  it  is  fifty)  years,  &c.  for  this  shall  come  from  the  other  side,  by  plea 
in  bar  to  the  avowry.     Dy.  315.  b.     R.  9Co.  65.  a.     D.  9  Co.  36.  a. 

So.  seisin  by  disseisor,  or  feoffor  after  feoffment,  is  sufficient.  6  Co.  58. 
a.     i  Rol.  314. 1.50. 

An  avowry ibr  a  rent-charge  by  the  representative  of  tenant  for  life,  need  not  state 
that  the  locus  in  quo  was  in  the  seisin  of  the  plaintiff,  or  any  person  claiming  under 
him  when  the  arrears  became  due.     R.  Ld.  R.  172. 

n  By  the  common  law  the  defendant  must  avow  on  a  person  certain.     Co. 
Lit.  269.  b. 

And  it  shonid  be  upon  his  very  tenant,  generally,  viz.  his  tenant  in  right 
and  in  fee.     9  Co.  21.  a. 

And  therefore,  if  the  tenant  was  disseised,  before  acceptance  of  the  ser- 
vices  of  the  disseisor  or  a  descent  to  his  heir,  the  lord  must  avow  upon  the 
disseisee,  otherwise,  upon  shewing  the  matter,  the  avowry  shall  abate.  Co. 
Lit.  268.  a. 

So,if  the  donee  was  disseised  or  made  a  discontinuance,  the  donor  must 
avow  upon  the  donee,  otherwise  he  shews  the  reversion  out  of  him,  and  his 
avowry  shall  abate.     Co.  Lit.  269.  a.     3  Co.  30.  b. 

If  tenant  in  fee  makes  a  feoffment,  the  feoffee  after  the  death  of  the  feoff- 
or, or  acceptance  of  the  services  of  him,  shall  compel  the  lord  to  avow  up- 
on him.     Co.  Lit.  269.  b. 

But  during  the  life  of  the  feoffer,  and  before  acceptance  of  the  services  of 
the  feofiee,  the  lord  might  have  avowed  upon  the  feoffor  or  feoffee  at  his 
election.     Ibid. 

At  common  law,  if  there  was  a  lessee  for  life  or  donee  in  tail  with  re- 
mainder over,  the  lord  might  have  shewn  it,  and  avowed  upon  the  lessee 
or  donee,  as  his  very  tenant  in  forma  pradict.  Co.  Lit.  269.  a.  20  H.  6, 
9.  b. 

If  the  lord  had  a  particular  estate,  he  might  have  avowed  upon  the  tea- 
ant  in  forma  pradicta^  without  naming  him  his  very  tenant,  which  imports 
himself  to  have  a  fee.     Co.  Lit.  269.  a. 

If  a  seigniory,  &c.   came  to  a  guardian   in  chivalry,    he  might    have 

[*]avowed  upon  the  special  matter,  as   within  his  fee  and  seigniory,     Co, 
At.  269.  b. 

But  now,  by  the  st.  21  H.  8..  19.  the  lord  may  avow,  or  others  make  conu- 
sance upon  the  lands  holden  of  him,  without  naming  any  person  certain. 

Yet  he  may  avow  at  common  law,  if  he  pleases.  Co.  Lit.  268.  b.  269. 
h.     9  Co.  36.  a.  23.  b. 

^  And  if  he  avows  apon  land,  without  avowing  upon  any  person  in  certain, 
it  is  good  by  the  statute,  though  he  names  a  certain  person  for  tenant,  &c. 
which  the  statute  does  not  require.     R.  1  Leo.  301.     Semb.  Mo.  870. 

So,  if  cattle  are  driven  out  of  the  lord^s  view,  and  taken,  upon  pursuit,  in 
other  land,  the  lord  may  avow  by  the  st.  21  H.  8.  19.     R.  9  Co.  22.  a. 

So,  if  the  defendant  avows  for  rent,  eo  quod  D.  holds  of  him  by  fealty  and 
rent,  which  estate  the  plaintiff  has,  it  is  not  material  or  traversable,  for  by 
the  statute  he  may  avow  upon  the  land,  and  which  estate  the  plaintiff  has 
signifies  nothing.     R.  Mo.  883. 

An  avowry  for  an  increased  rent  under  a  demise,  for  every  acre  of  the  land  which 
diould  be  converted  into  tillage,  is  supported  by  the  evidence  of  a  lease  for  a  term  of 
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years,  with  a  covenant  to  pay  the  increased  rent  for  every  acre  which  should  be  so 
converted,  during  a  part  of  the  term,  ex.  gr.  for  the  three  last  years  under  this  sta- 
tute,    a  H.  Bl.  663. 

In  replevin  the  defendant  avowed,  &c.  and  stated  in  his  avowry  that  by  lease  and 
release  he,  in  consideration  of  an  annuity  therein  mentioned,  conveyed  certain  pre- 
mises containing  the  place  where,  &c.  to  the  plaintiff  in  fee,  siidiject  to  a  rent- 
charge,  payable  to  the  defendant  during  her  life,  with  power  of  distress  for  non-pay- 
ment of  the  annuity ;  and  that  by  virtue  of  the  lease  and  release,  and  by  force  of 
the  statute,  &c.  the  plaintiff  became  seised  in  fee,  &c.  and  then  she  justified,  &c. 
as  a  distress  for  non-payment  of  the  annuity.  Pleas  in  bar,  Ist,  that  the  plaintiff 
never  was  seised,  6lc.  in  fee ;  2dly,  (admitting  that  the  defendant  did  by  the  lease 
bargsun  and  seU,  &c.  to  the  plaintiff  for  a  year,)  that  at  the  time  of  making  the  bar- 
gain and  sale  the  defendant  was  seised,  &c.  only  for  her  life,  the  reversion  in  fee 
then  belonging  to  another,  traversii^g  that  the  defendant  was  seised  of  the  reversion 
in  fee.  On  demurrer  both  pleas  w%re  holden  bad ;  the  first,  because  it  denied  wbtA 
was  before  admitted,  and  because  it  traversed  only  a  consequence  of  law ;  the  sec- 
ond, because  it  admitted  that  the  defendant  had  an  estate  sufficient  to  justify  the 
distrass/    WiUes,  378.     [Vide  11  O,  2.  c.  19.] 

A  general  avowry  under  this  statute,  may  be  made  for  increased  rent  made  payn 
able  for  land  broken  up  during  a  certain  period  of  the  term.     2  H*  B.  563. 

It  is  not  necessary  in  an  avowry  or  cognizance,  to  aver  that  ^e  rent  still  remains  • 
due.     2  Mars.  386.     7  Taunt.  72. 

-^  Where  the  husband  distrains,  and  avows  for  rent  arising  from  his  wife's  land, 
without  joining  her  in  the  proceedings,  he  must  shew,  that  the  ren^  accrued  after 
marriage.     Decker  v.  Livingston,  15  Johns.KRep.  479.  y 

(3  K  160  Bar  to  it. 

To  avowry  for  rent  and  services  the  plaintiff  in  bar  may  disclaim.     9  Co. 

34.  b. 

So,  he  may  disclaim  generally,  and  thereon  shall  have  judgment ;  but  tbe 
lord  may  have  a  writ  of  right  upon  (be  disclaimer.     Mod.  Int.  306, 

Or,  confess  the  avowry,     Mod.  Int.  319, 

Or  plead,  out  of  his  fee,  generally.  '  R.  28  H.  6.  10. 

[*JSo,  he  may  plead  out  of  his  fee,  without  disclaiming,  which  will  be 
perilous.     9  Co.  34.  b.     28  H.  6.  10.     21  H.  7.  20.  a. 

Or,  he  may  plead  generally  nul  tenure.  Glift.  638.  R.  cont.  and  a 
repleader  awarded.     2Cro.l27. 

Or,  he  may  confess  the  tenure  in  part,  and  traverse  the  tenure  modo  el 
forma.     R.  9  Co.  33.  a.  36.  a.     Lut.   1212. 

And,  if  it  is  found  for  the  plaintiff,  he  shall  have  judgment,  though  the 
avowry  was  for  rent,  the  tenure  by  which  was  confpsscd.  R.  9  Co.  .S6.  a^ 
R.  Cro.  El.  799. 

If  he  alleges  tenure  for  part  of  the  land,  he  may  allege  that  this  and  other 
land  is  held  by  such  services,  and  traverse  that  only  part  i^  so  held.     9  Co, 

35.  b. 

So,  he  may  confess  the  tenure  and  traverse  the  seisin.     9  Co.  33.  a. 

But  the  plaintiff  cannot  traverse  the  seisin  of  services  generally.  9  Co. 
34.  b.     22  H.  6.  3.  .  Filzh.  Avowry,  15. 

For,  if  the  lord  had  not  seisin  of  the  services,  the  plaintiff  ought  to  con- 
fess the  tenure  and  traverse  the  seisin.     9  Co.  33.  b. 

So,  since  the  st.  32  H.  8.  2.  h^  may  plead,  never  seised  within  forty 
(m  the  statute,  according  to  Cay,  it  is  fifty)  years.  8  Co.  64,  b.  M!od.  Int. 
322. 

If  he  was  seised  only  for  part  of  the  eervices,  he  may  plead  that  the  te« 
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nare  was  by  parf,  but  never  seised  for  the  residue  witbio  forty  years.  9 
Co.  34,5. 

So^  he  cannot  plead  teuure  of  a  stranger,  and  traverse  the  tenure.  9  Co. 
35*  a.  R*  10  Ih  6.  6.  b.  for  he  must  disclainf,  or  plead,  out  of  his  fee. 
10  H.  6.  6,  7. 

But  this  plea  is  not  good,  if  the  avowry  is  for  casual  service  ;  as,  fealty, 
&c.     R.  3  Lev,  21.  ^ 

So,  if  the  tenancy  is  granted  by  fine,  &c.  to  the  king,  the  lord  cannot 
avow  generally  for  rent-service.     R.  1  And.  160. 

So,  now,  since  the  st.  21  H.  8.  19.  the  plaintiff  in  replevin  in  bar,  to 
avowry  for  rent  may  plead,  nothing  in  arrcar.     R.  Ray.  254,  &c. 

Though  he  does  not.make  any  tille  to  the  land.     Ray.  258. 

Though  he  is  only  lessee  for  years,  or  a  straugef.     Ray.  264. 

Pleading  thai  A.  having  been  lawfully  posseted,  &c.  as  tenant  at  will  to  £.,  is 
a  sufficient  averment  that  A.  was  tenant  at  will.  Willes,  131.  7  Mod.  (8vo  edit.) 
251.  S.  C. 

In  a  bar  to  an  avowry  for  rent,  pleading  that  com  which  had  been  cut  was  left  on 
the  ground  until  it  was  fit  in  a  course  of  husbandry  to  be  carried,  is  sufficient,  without 
saying  how  long  it  remained  there,  the  reasonableness  of  the-time  being  a  question 
of  fact  for  the  jury,  and  not  a  question  of  law  for  the  court.     Ibid. 

On  avowry  for  rent  and  issue  thereon,  plaintiff  cannot  give  evidence  to  set  off  a 
mutual  debt ;  but  by  way  of  special  plea  to  avowry,  he  may  plead  mutual  debt  of 
more  than  the  rent.     Barnes,  450. 

To  an  avowry  for  rent  the  tenant  may  plead  the  payment  of  a  ground-rent  to  the 
original  landlord.     4  T.  R.  511. 

So,  he  may  plead  all  pleas,  which  he  had  by  the  common  Jaw,  except 
disclaimer.     2  Cro.  127.     Co.  L.  268.  b. 

Asr,  he  may  plead,  out  of  his  fee.     2  Cro.  127.     Mod.  Int.  303. 

Or,  traverse  the  tenure.  2  Cro.  127.  D.  that  he  shall  plead  no  plea, 
but  a  disclaimer,  or  out  of  his  fae.     Mo.  870. 

[*]So,  the  plaintiff  may  plead  in  bar  to  an  avowry,  de  son  tort,  with  a  tra- 
verse that/ocii5  in  qnOj  &c.  is  parcel  of  the  tenements  alleged  to  be  held« 
Rast.  Ent.  556.  b. 

But  by  the  common  law  before  21  H.  8.  a  stran-^ier  to  the  avowry,  viz.  he 
upon  whom  the  avowry  was  not  made,  could  not  disclaim. 

Nor,  could  plead,  out  of  his  fee,  or  any  thing  tantumount.  22  IL  6. 
2.  he 

Nor,  nothing  in  arrear.     Ibid. 

Nor,  levy  by  distress,  and  so  nothing  in  arrear.     22  H.  6.  3.  a. 

But  in  these  cases  he  ought  to  pray  in  aid  of  the  very  tenant,  and  then  dig- 
claim  or  plead  these  pleas.     22  H.  6.  2  b. 

So,  plaintiff  to  an  avowry  for  rent  upon  him  as  very  tenant  cannot  say  ni- 
en/ ^mie,  for  this  amounts  to  a  disclaimer,  and  thprefore  he  must  disclaim. 
21  H.  7.  20.  a. 

If  on  avowry  for  non-payment  of  rent,  a  plea  in  bar,  is  de  injur.  $uam*opr%a  abs" 
q}ie  hoe  quod  pratd,  IL  cept7,  ^c.  JVbn  eepit  is  no  good  traverse,  he  should  pursue 
his  tide,  and  de  injur,  nia  propria  is  enough.     Fort.  362. 

The  plea  of  de  injuria  sua  propria  to  a,  cognizance  for  rent,  is  bad  on  a  special 
demurrer.     1  Bos.  &  Pull.  Rep.  76. 

The  defendant  pleaded  cepit  in  alio  loco,  and  avowed  taking  the  goods  in  the 
place  in  question,  whither  they  had  been  fraudulently  convoyed  within  thirty  days, 
6ic.  from  the  demised  premises,  a^a  distress  for  rent;  the  plaintiff  in  his  plea 
in  bar  traversed  the  avowry,  and  took  no  notice  of  the  plea  ;  wiiicii  was  holden 
in  on  demurrer,  the  avowry  being  in  the  nature  of  a  suggestion  to  entitle  tha  par- 
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2^  to  a  return  of  the  distress,  and  not  traversable.    Willes,  475.     Barnes,  353. 

(3K17.)  For  relief,  &«. 

The  defendant  avows  for  relief  like  as  for  other  services.  3  Lev.  142. 
Videante,  (3  K  15.) 

And  he  need  not  make  mention  of  the  relief  in  his  avowrj  ;  but  of  the  te- 
nure only ;  for  the  relief  is  incident  to  it.     R.  3  Lev.  145. 

And  it  it  be  severed  by  release,  &c.  it  must  be  shewn  on  the  other  side. 
Ibid. 

(3  K  18.)  For  a  rent-charge. 

If  the  avowry  be  for  a  rent-charge,  the  avowant  must  shew  bis  title  to  the 
rent :  as,  by  a  grant  to  him  in  fee. 

Or,  in  tail,  or  for  life.     Co.  Ent.  590. 

By  devise  to  him,  or  his  wife.     2  Sand.  1 95. 

By  grant  or  devise  to  such  an  one,  under  whom  the  defendant  derives  his 
title. 

By  grant  or  devise  to  such  an  one,  to  whom  the  defendant  is  exetutor  or 
administrator,  and  avow  for  arrears  in  his  life.     Win.  Ent.  1 01 5. 

So,  he  ought  to  shew  that  locus  in  quo^  &c.  is  parcel  of  the  land  chained, 
for   to  say  quod  est  et  tempore  quo,  &c.  fiat  is   not  sufficient ;  for  this 
imports  no  more  than  it  was  so  at  the  distress.     R.  3  Vent.  150.     4  Mod. 
150. 

But  the  avowant  need  not  allege  seisin  of  the  rent,  where  the  commence- 
ment appears  by  deed.     8  Co.  65.  a. 

t^]  As,  if  he  avows  fgr  a  rent  charge.     Ibid. 

Or,  for  rent  reserved  upon  a  gift  in  tail.     1  Rol.  314. 1.  10. 

Or,  upon  a  demise  for  life  or  years. 

Or,  for  a  rent  in  fee,  reserved  by  deed,  upon  a  conveyance  in  fee.  R.  8 
Co.  65. 

So,  if  the  rent  is  reserved  by  act  of  parliament.     R.  Cro.  Car.  8K 

In  bar  to  an  avowry  for  a  rent-charge,  the  plaintiff  may  say  ftioi/  non  eon'- 

He  may  demand  oyer  of  the  grant  and  demur. 

He  may  say  that  the  grantor  was  seised  in  tail,  &c.  and  traverse  the  %ei8in 
in  fee. 

That  the  rent  was  extinguished  by  a  fine.  Win.  Ent.  821.  (or  935.  edit. 
1680.) 

That  he  made  a  legal  tender. 

(3  K  19.)  For  rent  upon  a  resenration. 

If  the  avowry  is  for  rent  upon  a  reservation,  he  must  shew  that  he,  or  A. 
from  whom  the  reversion  descended,  or  was  assigned,  was  seised,  and  made 
a  lease  to  the  plaintiff  for  years,  orat  will.  2  Saund.  310.  Tho.  Ent.  264. 
Clift.  640. 

So,  he  may  say  that  he  holds  by  copy  or  demise. 

Or,  that  part  is  copyhold,  part  freehold,  which  he  demised.     Clift.  640. 

That  A.  seised,  leased  to  the  plaintit!,  the  reversion  descended  to  parce- 
ners, and  one  assigned  his  part  to  the  defendant,  who  avows  for  his  part  of 
the.  rent. 

That  A.  being  seised,  demised  to  him  who  leased  to  the  plaintiff  for  a  less 
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term  :  for  it  is  Dot  sufficient  to  shew  the  commencement  of  the  term  to  the 
plaintiff,  without  shewing  a  good  title  in  himself,  by  which  he  could  make  a 
good  lease  to  the  plaintiff.     R.  Sal.  562* 

'  If  defendant'  avows  for  rent,  and  shews  that  A.  habena  Uhdum  demised  to  himi' 
and  he  to  plaintiff,  it  is  ill ;  for  he  should  shew  the  commeocement  of  die  porticidaF 
estate.     Str.  796. 

That  he,  being  seised  in  fee,  made  a  gid  in  tail  to  B.  rendering  rent ;  for 
though  the  gift  is  in  tail,  he  may  avow  upon  the  reservation.  1  Rol.  31 4.  L  10. 

And  he  need  not  sbevr  seisin  of  the  reht,  where  he  av6Ws  uponieC  res- 
ervati  on  ;  for  it  is  sufikient  that  he  has  the  reversion.     Ibid.    Vide  ante,  (3 

Kie.) 

If  lessee  for  years  assigns  his  whole  term,  and  there  is  no  clause  of  distiesSi  be 
cannot  distrain  for  rent    3  Wils.  375. 

(SKaO.)  Bar  to  it. 

In  bar  to  an  avowry  for  rent  reserved,  the  plaintiff  may  plead  as  in  bar  to 
debt  for  rent :  as,  nihil  in  tenementis.     Vide  ante,  (2  W  48.) 

JVV/  habuit  in  tenementia  is  no  plea,  (even  for  a  stranger,)  since  11  G*  2.  c.  19.'  2 
Wils.  208. 

Where  an  avowry  for  rent  service  is  general  on  possession;  a  plea  traversing  tho 
seisin  of  any  specific  estate,  is  bad.     1  N.  R.  56. 

Mndemisit.     Chft.  641.     2  Sand.  312. 

Nothing  in  arrear.     [Cowp.  589.] 

r«jM  K^iiig  in  arrear"  must  be  pleaded  generally,  and  conclude  to  the  country. 

A  plea  of  de  injuria^  with  a  traverse  that  the  rent  was  in  arrear,  conoluding  to  the* 
court,  was  held  bad  on  a  special  demurrer.     Ld.  R.  639. 

Nothing  in  arrear  for  part  of  the<  rent,  and  tend<er  c^f  the  residue.  Clift. 
646. 

That  the  avowant  afterwafds  used  or  sold  the  cattle  or  goods  distrained* 
Lut.  1423;  4 

After  issue  joined  upon  a  plea  in  bar  to  an  avowery^  the  court  will  not  suf- 
fer the  plea  to  be  withdrawn,  and  the  avowry  confessed,  without  consent, 
for  the  avowant  will  lose  his  costs.     Sktn.  594. 

Suspension  of  the  rent  by  eviction  or  expulsion.     1  Roll.  Abr.  938.     Gowp.*  243: 

But  where  the  bar  states  merely  a  trespass,  and  noevidtion-  or  expulsion  ;  it' is  no 
suspension  of  the  rent,  and  consequently  bad  on  demurrer.     Oowp.  242. 

Hence  in  risplevin  upon  a  distress  for  rent,  plea  in  bar  that  defendant  puDed  down 
a  summbr4iouse,  whereby  the  plaintiff  was  deprived  of  the  use  thereof,  without  say* 
iog  that  he  was  expelled,  or  put  out  of  the  same,  is  insufficient.     1  Cowp.  242. 

A  plea  in  bar  to  an  avowiy  damage  feasant,  claiming  that  the  locu8  in  mto  be  laid 
open  on  or  before  a  particular  day,  and  thence  for  such  a  specific  time  and  upwards, 
and  that  the  cattle  were  upon  the  land  duriiuf  the  time  when  it  ought  to  have  laid 
open  as  aforesaid,  is,  even  after  verdict,  bad  for  uncertainty.     2  B.  &  P.  257. 

There  cannot  be  a  set-off  to  an  avowry  for  rent     4  T.  R.  511.     Id.  612. 

If  in  replevin  for  goods  and  chattels,  to  wit  {inter  alia)  a  lime-kiln,  the  plaintiff  to 
an  avowry  as  a  distress,  plead  that  the  kiln  was  affixed  to  the  fireehold,  it  is  a  depar- 
ture.    4  T.  R.  506, 

The  plaintiff  in  replevin,  may  plead  in  bar  to  the  defendant's  avowry  or  cogni- 
zance, that  he  did  not  hold  as  tenant  with  a  plea  of  infancy.  1  Mars.  74.  5  Taunt* 
340.  *' 

(3  K  21.)  For  damage  feasant. 

If  the  defendant  avows,  or  makes  conusance  for  dar^^ge  feasant,  he  mast 
shew  that  the  place  where.  &c.  is  his  freehold,  or  the  freehold  of  B.  under 
whom  he  makes  conusance.     Lut.  1 140.     Vide  post,  (3  M  26.) 
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And  if  he  says  that  he  himself  or  B.  was  seised,  he  must  say  of  what  es* 
tate  in  fee,  tail,  or  for  hTe.     R.  Lut.  1  ^32. 

In  replevia  for  taking  cattle  in  Holloway*road,  avowry  for  taking  them  in  the 
place  where,  &c. ;  for  Uiat  he  took  them  damage  feasant  in  Four-acre  Close,  and 
drove  them  along  the  road  to  pound  them,  is  good.  3  Wils*  295.  <^  Vide  Loomis 
V.  Tyler,  4  Day,  141.  >► 

One  tenant  in  common  cannot  avow  alone  for  taking  cattle  damage  feasant ;  but 
he  ought  also  to  make  cognizance  as  bailiff  of  his  companion*  Sir  W.  Jones, 
253.     1  Roll.  Abr.  220.  pi.  14.     2  H.  Bl.  366.     Cro.  Eliz.  530. 

<^  Where  the  defendant  justifies  the  taking  of  beasts  as  a  distress  damage  fea- 
sant, the  plaintiff  may  reply,  that  the  avowant,  afler  makii^  the  distress,  abused  it^ 
so  as  to  render  him  a  trespasser  ab  iniiio.  Hopkins  v.  Hopkins,  10  Johns. 
Rep.  369*  >- 

(3K22.)  Bar.— His  freehold. 

To  this  avowry  the  plaintiff  may  say  in  bar,  that  it  is  his  freehold.  Vide 
post,  (3  M.  34«) 

Or,  the  freehold  of  A.  and  by  his  license  he  put  his  cattle  there.     1  Ca. 
64.  a.     Vide  post,  (3  M  34.) 
'  Or,  a  special  title  by  devise,  fine,  demise,  &c. 

[*](3  K  23.)  Tender  of  amends. 

So,  the  plaintiff  may  say  in  bar,  tender  of  amends. 

If  the  defendant  pleads  that  be  was  seised  of  three  acres  in  loco  in  guoj 
&c.  it  is  sufficient,  without  saying  how  many  acres  the  locus  in  quo,  &c 
had.     R«  upon  special  demurrer.     Lut.  1332. 

(3  E  24.)  Bar  by  common* 

In  bar  of  an  avowry  for  damage  feasant,  the  plaintiff  may  say  that  be  ia 
entitled  to  common  in  the  place  where,  &c«  and  this,  common  appendant  or 
appurtenant. 

Common  by  reason  of  vicinage* 
,   In  pleading  a  common  of  pasture,  it  is  not  necessary  to  allege  in  express  terms 
whether  it  be  common  appendant,  appurtenant,  or  in  gross  ;  but  the  court  wiU  judge 
of  it  from  the  nature  of  Uie  rieht  claimed.     Willes,  819. 

If  a  commoner  having  rigntof  common  for  one  beast,  put  on  two,  the  lord  can 
distrain  only  the  one  put  on  last,  unless  they  were  both  turned  on  together  ;  and  it 
must  be  shewn  in  a  plea  (justifying  the  taking  as  a  surch^e)  wheSier  they  were 
put  on  together  or  separately,  and,  if  the  latter,  which  was  put  on  first  WiUes,688. 

And  he  must  shew  in  what  vill  the  land  lies  to  which  be  claims  common. 
R.  2  Cro.  238. 

That  his  lesser  is  entitled  to  common  for  hrm  and  his  tenants.  Co.  Ent. 
573.  b. 

If  the  plaintiff  prescribes  for  common,  he  mujst  nrake  a  good  title  to  the 
common.  And  for  common  appendant  or  appurtenant,  be  mtist  shew  a 
seisin  in  fee  of  the  land  to  which  he  claims  common,  and  then  allege  that  he 
and  all  ouonim  stalum.  &c.  Time  whereof,  &c.  have  had  common  in  such 
place,  &c.     1  Sand..  346.     Co.  Lit.  113.  b. 

If  he  claims  common  in  gross,  he  need  not  allege  seisin  of  the  land,  but 
only  that  he  and  all  his  ancestors  have  had,  time  whereof,  &e.  common  in 
such  place,  &c.     1  Sand.  346. 

If  a  copyholder  claims  common  in  another  manor,  he  must  allege  seisin 
inrhis  lord,  and  that  he  for  himself  and  his  customary  tenants  has  common 
in  such  place,  &c.     (Vide  2  Sand.  326.) 
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If  he  claims  common  in  a  waste  of  the  same  manor,  he  mast  allege  it  bj 
way  of  custom.     Co.  Lit.  113.  b.     Vide  Copyhold,  (K  6.) 

And  be  need  not  shew  what  estate  the  copyholders  have  in  their  customa* 
ry  tenements.     R.  2  Sand.  326. 

.If  the  plaintiff  is  a  lessee  for  years,  he  must  allege  a  seisin  in  his  lessor, 
who  has  the  fee,  and  prescribe  in  him  and  all  those  quorum  siatumj  &c.,  and 
then  derive  the  term  to  himself,  &c*  ;  for  if  he  alleges  a  prescription  in 
himself,  it  is  bad.     R.  Cro.  Car.  599. 

So,  he  must  allege  a  prescription  for  common,  time  whereof,  &c.  where 
it  is  contrary  to  common  right  :  as,  for  common  appurtenant,  pr  by  reason 
of  vicinage^  and  it  is  not  sufficient  to  say  that  all  habuerunt  ti  habere  conn 
fueverim/,  without  more.     R.  Latch.  161. 

If  he  prescribes  for  common  appendant,  he  ought  to  claim  it  only  for 
cattle  Itvani  and  eouchant.     R.  Lut.  1359.     R.  1  Sid.  313. 

But,  if  he  prescribes  for  common  appendant  to  a  house  or  cottage,  ["^jit 
will  be  well,  for  this  comprises  any  land.  R.  1  Sal.  169.  Semb.  1  Brownl, 
198. 

In  pleading  a  right  to  enter  a  common  to  dig  for  and  carry  away  sand  and  gravel 
for  the  repairs  of  a  messuage,  it  is  necessary  to  allege  that  the  messuage  was  out  of 
repair ;  that  the  party  entered  for  the  purpose  of  digging  for  and  carrying  away  sand 
and  gravel  for  the  necessary  repairs  of  the  messuage,  and  that  the  materials  were 
used  for  that  purpose.     6  T.  R.  748. 

And  for  cattle  levant  and  couchant  is  sufficient,  without  other  certainty, 
R.  1  Brownl.  198. 

So,  he  must  allege  user  of  the  common  according  to  his  prescription  :  as, 
if  he  claims  common  for  cattle  levant  and  couchant^  he  must  shew  that  the 
cattle  put  there  were  levant  and  couchant.  1  Sand.  28.  R.  H*  10  An.  in 
C.  B.  - 

But  the  omission  shall  be  aided  after  verdict.  1  Lev.  196.  R.  1  Sahdt 
227,     R.  2  Cro.  44. 

And  after  a  general  demurrer;     R.  cont.  1  Lev.  196. 

And  if  he  claims  common  appurtenant  for  a  certain  number  of  cattle, 
without  saying  levant  and  couchant^  he  need  not  shew  that  they  were  so. 
R.  2  Cro.  27. 

If  the  plaintiff  claims  common  for  all  commonable  cattle,  he  must  shew 
that  the  cattle  put  there  were  so.     Semb.  Lut.  1470. 

If  he  claims  comn^on,  from  the  time  of  cutting  and  carrying  away  the 
corn,  till  the  land  is  sown  again,  he  must  shew  that  the  cattle  were  put  there 
within  that  time.     R.  2  Cro,  637.     Vide  PI.  Com,  33.  b. 

And  he  must  say  that  no  part  of  the  land  was  sown  again.     2  Cro.  637. 

A  prescription  for  common  of  pasture  for  a  certivin  number  of  sheep  on  A.  every 
year,  at  all  times  of  the  year,  is  well  laid,  though  the  evidence  which  proves  the 
right  of  common  proves  also  that  the  tenant  of  a  certain  farm  has  a  right  to  have  the 
sheep  folded  at  night  on  his  Mm,  after  they  have  fed  on  the  common  during  the 
day.     2H.  B(.  224, 

Replication. 

To  a  prescription  fbr  common  the  defendant  may  reply  de  son  tort,  with  a 
traverse  of  the  prescription. 

If  the  common  claimed  by  the  plaintiff  in  his  plea  in  bar  to  the  Avowry,  be  in 
common  fields  belonging  to  different  owners,  the  defendant  may  reply  a  custom  for 
any  one  of  these  owners  to  inclose  bis  ovm  field,  and  thereby  discharge  it  fi'om  tlie 
right  of  common  of  the  others.     Yide  2  Wils.  269.  274. 

[*513] 


506  PLEADER. 

fkriiA  it  is  a  legal  consequence  which  wants  no  proof,  that  by  inclosing,  the  paitjr 
«xclades  himsetf  from  any  right  of  common  in  the  uninclosed  lands.     Ib^. 

Or.  with  a  traverse  of  the  levanof  and  couchancy  ;  for  this  goes  to  the 

fist  of  the  jastification.  R.  Win.  Ent.  972.  Per  Holt,  Mod.  Ca.  115. 
emb.  1  Sal.  169. 

Yet  the  foddering  of  the  cattle  in  his  yard  is  evidence  of  their  being  /e« 
vant  9SiA  couchant*     1  SaK  169. 

A.  being  possessed  of  a  quantity  of  land  in  a  common  field,  and  having  a  right  of 
common  over  the  whole  field,  and  B.  having  also  a  right  of  common  over  th^  whole 
field,  they  enter  into  an  agreement,  for  their  mutua)  convenience  [^  land  advantage, 
not  to  exercise  their  respective  rights  for  ascertain  term  of  years,  and  each  party  co* 
venants  to  that  effect  If  during  the  term  the  cattle  of  B.  come  upon  the  land  of  A., 
he  may  distrain  them  damage  feasant;  and  may  in  his  replication  (in  answer  to  a 
plea  pleaded  by  B.  of  his  right  of  common,  in  bar  of  the  cognizance  of  A.)  set  forth 
the  special  circumstances  of  the  agreement  and  covenants.    2  H.  Bl.  4. 

(3  K  25.)  Bar  by  way* 

So,  in  bar  of  an  avowry  for  damage  feasant,  the  jplaintiffmay  prescribe /or 
a  way.     Vide  Chimin,  (D  2.) 

And  he  must  shew  what  way  he  claims  in  certain ;  as,  whether  it  be  for 
horses,  cartim,  &c.     Vide  Chimin,  (D  2.) 

And  the  itrminus  a  quo  and  adqutm^  &c.     Vide  Chimin,  (D  2.) 

Replication. 

To  this  bar  the  defendant  may  reply  dt  son  tori,  and  traverse  the  pre- 
scription. 

Or,  acknowledge  the  way,  and  say  that  the  trespass  was  ewira  viam* 
Tho.  Ent.  297. 

If  the  defendant  traverses  the  prescription,  the  plaintifi*  shall  jota  issue 
upon  the  traverse. 

If  be  pleads  extra  viam^  the  plaintiff  may  rejoin  to  it  non  culp*  Tho. 
Ent.  297. 

A  plea  in  bar  of  an  avowry  for  taking  cattle  damage  feasant,  that  the  Cattle  es- 
caped from  a  public  highway  into  the  locus  in  quo^  through  the  defect  of  fences, 
must  shew  that  they  .were  passing  on  the  highway  when  they  escaped :  it  is  not 
sufficient  to  state  that  being  on  the  highway  they  escaped.     2  H.  Bl.  527. 

(3  K  26.)  By  force  of  a  warrant  or  commission,  &c. 

So,  the  defendant  may  make  avowry  by  authority  of  the  commissioners 
of  sewers.  Co.  Ent.  293.  a.  Hern.  643.  Bro.  R.  417.  Vide  post,  (3 
M  23.) 

Bjr  the  St.  23  H.  8.  5.  the  defendant  may  avow  generally  that  be  took  by 
authority  of  the  commissioners  of  sewers  for  an  assessment  by  such  commis- 
sion.    Co.  Lit.  283.  a.  # 

But,  if  the  defendant  waives  the  short  pleading  allowed  by  the  statute, 
and  shews  the  special  matter,  he  must  plead  ail  things  sufficiently,  other- 
wise it  will  be  bad.     Sti.  12.     Lut.  1 180. 

So,  be  may  avow  by  virtue  of  a  warrant  to  distrain  for  the  poor's  rate, 
pursuant  to  the  st.  43  El.     Lut.  1 1 79. 
^  Or,  by  authority  of  the  st.  15  Car.  2.  for  regulation  of  the  militia.     Clift. 

636.  ^ 

En?'l52  *^"^^  ^^^  warrant  upon  a  conviction  for  fraud  in  the  excise.  Lev. 
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A  wanwoiof  tfstresii  gnnted  by  two  justices  under  staL  9  Geo«'2/c.^3.  which 
refers  to  stat  12  Car.  2.  c.  14.  s.  45.  on  a  convictioa  for  selling  spirituous  liquor» 
without  a  license,  need  not  be  under  the  seals  of  the  justices ;  it  is  sufficient  if  it 
be  under  their  hands.    WiUes,  411. 

[♦](8  E  27.)  For  an  amerciainent* 

Sfp,  the  defendant  may  make  avowry  for  an  amerciament :  as,  for  not  ap« 

Searing  at  a  leet.  Win.  Ent  873.  (or  986.  edit.  1680.)  R.  3  Leo.  14. 
lo.  89.     Bend.  pi.  327.    ' 

For  departing,  when  sworn  upon  the  homage,  before  verdict  given.  Co. 
Ent.  570.  b. 

For  refusing  to  be  constable.     Co.  Ent.  572.  a.     5  Mod.  124. 

So,  for  an  amerciament  for  stopping  a  way,  or  other  offence  presented. 
Co.  Ent.  573.  a. 

Or,  for  taking  inmates. 

In  an  avowry  for  an  amerciament,  the  defendant  must  shew  the  leet  or 
court,  where  imposed,  to  be  duly  held.     R.  Cro.  El.  245. 

And  before  whom.     R.  1  Brownl.  198.     Semb.  5  Mod.  96. 

And  ^ver  whom  it  has  jurisdiction.     R.  Skin.  393. 

That  he  had  special  notice  of  his  election  to  the  office  for  the  refusal 
whereof  it  was  imposed.     R.  5  Mod.  130. 

So,  that  there  was  good  cause  for  the  amerciament :  as,  that  it  was  for  an 
offence  within  the  Jeet.     R.  Hob.  129. 

And  in  replevin  it  is  not  sufficient  to  say  Ihat  he  was  presented  for  such 
an  offence,  but  he  must  aver  directly  that  such  offence  was  committed.  I 
Sal.  107.  Sho.  61.  R.  Cro.  EL  885,  6.  3  Leo.  8.  R.  Carth.  74.  R. 
F.g.  46.  108. 

Otherwise  in  trespass.     R.  1  Sal.  107.    Sho.  61.    Carth.  74.    Skin.  587. 

And  licet  fiiit  cut.  is  not  a  sufficient  averment.     F,g.  109. 

If  defendant  avows  in  replevin ;  as,  bailiff  for  an  amerciament,  he  must  aver  that 
defendant  was  guilty,  for  here  he  is  an  actor ;  though  in  trespass  it  is  not  necessary, 
for  there  the  conviction  justifies  the  officer.     Str.  847.  ^ 

The  amerciament  mual  be  by  the  cowt,  not  by  the  juiy,  and  there  must  be  an  af- 
feerment.    Ibid. 

So,  he  must  shew  an  amerciament  at  a  sum  certain :  for  without  that,  an 
affeerment  is  not  sufficient.     R.  Hob.  1 39. 

So,  he  must  shew  that  the  amerciament  was  affeered  by  affeerors.  R.  3 
Lev.  19.     Adm.  Mo.  89. 

And  he  must  shew  the  name9  of  the  affeerors.     R.  Kel.  66.  a. 

So,  the  names  of  the  suitors  before  whom  presented.     R.  3  Leo.  8. 

Or,  ascertained  by  the  jury.     Semb.  F,  g.  1 09. 

So,  he  must  shew  the  precept.  1  Sal.  108.  Sho.  63.  3  Mod.  137.  R. 
Mo.  573.  604.     Semb*  cont.  Carth.  74.    Ace.  Skin.  587. 

And  where  made.     R.  1  Brownl.  1 98. 

But  if  the  amerciament  is  general,  idto  in  miserieordia^  and  afterwards  af- 
feered, it  is  8u6kient.     R.  1  Sal.  56. 

Or,  if  it  is  assessed  at  a  sum  certain.     Per  Holt,  Sho.  63. 

(3K280  For  customs. 

So,  he  may  make  avowry  for  a  customary  demand ;  as,  for  a  fine  due  by 
custom  upon  an  alienation.     2  Vent.  1 32. 
So,  for  a  fine  imposed  by  the  leet,  &c.  for  a  contempt. 
So,  for  a  toll  due  by  custom. 
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[*]So,  for  a  heriot  due  by  custom.  Co.  Ent.  6. 13.  a.  LuU  1310.  Vide 
CoDjhold,  (K  23.) 

Or,  for  heriot-service.     8  Co.  103. 

So,  for  breach  of  a  bye-law.     Win.  Ent.  900.  (or  1014.  edit.  1680.)  '^ 

If  defendant  makes  conusance,  that  he  diatndned  for  a  forfeiture  incuned  by 
breach  of  a  bye-law,  he  must  set  forth  the  hye-law.     3  Wils.  155. 

But  if  the  avowry  is  for  a  thing  due  against  common  right,  a  custom  must 
be  alleged  to  distrain  for  it.     R.  1  Sal.  175.     Vide  Distress,  (A  1.) 

Yet  where  the  avowry  shews  that  the  duty  is  due,  it  is  sufficient,  without 
alleging  performance  of  ths^t  which  was  the  consideration  for  the  duty  :  as^ 
if  it  sajs  that  a  borough,  in  consideration  of  maintaining  the  port,  shall  have 
toll,  &c.,  it  need  not  allege  that  the  port  was  in  repair,  for  it  is  sufficient 
that  they  are  bound  to  repair  it.     R.  1  Sal.  349. 

Ancient  custom  means  immemorial  custom.     Cowp.  17. 

In  pleading  a  custom  that  admits  of  exceptions,  the  exceptions  must  be  noticed. 
Cowp.  62. 

The  modifications  of  a  custon^  not  inconsbtent  with  the  right  claimed,  need  not 
be  shewn  in  pleading  it.     $  I"*  R«  ^^' 

If  a  customary  right  is  claimed  as  appurtenfant  to  an  ancient  messuage,  the  an* 
tiqnity  of  the  messuage  is,  as  a  part  of  the  custom,  put  in  issue  by  a  traverse  of  the 
custom.     5  T.  R.  2. 

[(3  K  29.  a.)  Demurrer.] 

A  demurrer  to  a  declaration  in  replevin,  without  adding  a  suggestion  for  a  return^ 
is  no  discontinuance.     2  N.  R.  40^. 

(3  K  29.  b.)  Judgment  in  replevin.^— For  the  plaintiffi, 

If  there  be  judgment  for  the  plaintiff  for  want  bf  a  replication  to  the  bar 
to  the  avowry,  or  upon  a  demurrer,  a  writ  of  inquiry  of  damages  shall  be 
awarded. 

So,  if  the  defendant,  rchcta  vtrificaHone^  cognovit  actionemf  or  there  is 
judgment  against  him  by  uihil  dicit,  &c. 

On,  at  the  request  of  the  plaintKF,  hy  the  assent  of  the  defendant,  the  justi- 
ces may  assess  the  damages  without  a  writ  of  inquiry. 

If  the  judgment  is  upon  a  verdict,  the  jury  usually  assess  the  damages.  2 
Sand.  315. 

Or,  the  jury  after  verdict  may  be  dismissed,  and  damages  assessed  by  the 
justices  with  the  defendant's  consent. 

So,  if  the  jury  do  not  assess  damages,  the  plaintiflTmay  make  a  suggestion 
upon  the  roll  that  the  cattle  are  still  detained,  whereupon  a  writ  shall  goto 
inquire  of  the  value  of  the  cattle  and  the  damages,  upon  which  the  plaintiff 
shall  hav«  judgment  for  both. 

A  judgment  *^  that  the  defendants  have  a  fetum  of  the  cattle,  and  recover  their 
damages  and  costs  assessed  by  the  jury,"  is  good,  either  as  a  judgment  at  common 
law,  though  the  return  be  not  adjudged  irreplevisable,  or  as  a  judgment  under 
the  Stat.  21  H.  8.  c.  19.  which  entitles  the  defendants  to  damases  and  costs.     4  T. 
IL509,  ^^ 

r*]lf  there  is  judgment  for  the  plaintiff  tn  replevin  qv.  adhuc  detintt  by 
detault  after  appearance,  there  shall  be  a  special  writ  of  inquiry  for  the  value 
of  the  cattle,  or  goods,  and  damages.     F.  N.  B.  69.  L.     Co.  Ent.  6 1 1 .  a. 

But  where  the  taking  was  lawful  the  damages  shall  be  only  for  the  detain- 
er :  as,  in  replevin  by  the  lord  for  the  goods  of  his  villain,  or  for  goods 
taken  damage  feasant,  and  detained  after  amends  tendered.     F.  N.    B.  69. 
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(3  K  30-)  For  the  defendant. 

'  If  there  is  judgment  for  the  defendant  upon  a  demurrer  or  verdict,  or  the 
plaintif}  is  nonsuited,  the  defendant  shall  have  return  irreplevisable.  Vide 
post,  (3  K  31 .) 

If  the  plaintiff  is  nonsuited,  when  the  defendant  avows  for  rent,  the  justi- 
ces may  assess  damages  without  a  writ  of  inquiry.     3  Leo.  213. 

And  by  the  st.  17  Car.  2.  7.  on  distress  for  rent  on  the  lands  chai^eable, 
if  the  plaintiff  in  replevin,  by  plaint  or  writ  depending  in  any  court  at  West- 
minster, be  nonsuited  before  issue,  the  defendant  may  make  sugges* 
tion  in  nature  of  an  avowry  or  conusance  to  shew  cause  of  distress,  and  the 
court  shall  award  a  writ  to  inquire,  &c.  what  arrear,  and  the  value  of  the 
distress ;  of  the  execution  of  which  fifteen  days'  notice  shall  be  given  to  the 
plaintiff  or  his  attorney. 

By  the  same  statute,  on  return  of  the  inquisition  the  defendant  shall 
l^ve  judgment  to  recover  the  rent-nrrear,  if  the  goods  distrained  amount  to 
it;  otherwise,  to  the  value  of  the  distress,  with  full  costs,  for  which  he  may 
have  execution  hy  fieri  facias^  ^l^gi^^  &c.     1  Sand.  195. 

By  the  same  statute,  if  the  plaintiff  be  jionauitcd  after  avowry,  or  conu- 
sance, and  issue  joined,  or  a  verdict  be  for  the  defendant,  the  jury  who 
were  to  try  the  issue  shall  inquire  what  arrear,  and  the  value  of  the  distress, 
and  the  defendant  shall  have  judgment  and  exe(5ution  nt  supra. 

So,  by  the  same  statute,  if  judgment  be  for  the  defendant  upon  demurrer, 
the  court  shall  award  a  writ  to  inquire  the  value  of  the  distress,  and  on  re- 
turn the  defendant  shall  have  judgment  for  the  arrears  mentioned  in  the 
avowry  or  conusance,  if  the  distress  amount  to  that  value,  otherwise  to  the 
value  of  the  distress,  and  his  full  costs  and  execution  ut  svpra* 

If  the  avowry  is  for  rent  charge,  as  well  as  for  rent-service^  the  jury 
shall  inquire  what  rent  was  in  arrear,  and  the  value  of  the  cattle  distrained. 
Adm.  i  Lev.  ^S5. 

So,  if  the  avowry  is  for  the  poor's  rate  or  other  duty,  the  jury  shall  inquire 
how  much  is  due.     Semb.  5f  Mod.  7G. 

But  if  the  jury  omit  inquiring  what  rent  is  in  arrear,  it  cannot  be  supplied 
by  a  writ  of  inquiry  ;  for  it  must  he  by  the  same  jury  who  try  the  issue.     R* 
1  Lev*  255.     1  Sal.  SOS- 
Yet,  if  the  plaintiff  is  nonsuited,  it  may  be  supplied  by  a  writ  of  inquiry. 
Semb.  5  Mod.  70.     R.  5  Mod.  77-  ^ 

It  may  be  supplied  by  a  writ  of  inquiry,  where  the  avowry  was  for  the 
poor's  rate,  and  the  plaintiff  nonsuited.     Sal.  205. 

[*]So,  where  at  tlie  tri^  the  jury  omits  to  assess  the  damages.  2  BI.  291.  3 
Wilfi.  442^ 

So,  if  the  jury  find  the  value  of  the  distress,  and  not  what  rent  in  arrear, 
by  which  he  cannot  have  judgment  upon  the  verdict,  yet  if  he  thinks  fit  he 
shall  have  judgment  at  common  law.     R.  Ray.  170.     1  Sid.  380. 

If  the  jury  find  a  verdict  for  him,  and  damages  to  the  amount  of  the  rent  claimed 
in  the  cognizance,  without  finding  either  the  amount  of  the  rent  in  arrear^  or  the  val- 
ue of  the  cattle  distrained,  and  judgment  be  entered  for  the  damages  assessed,  the 
court  will  permit  the  defendant  to  amend  his  judgraeitt,  and  to  enter  his  judgment 
pro  retorno  habendo,  aflter  a  writ  of  error  brought.     3  T.  R.  349. 

If  the  plaintiff  is  nonsuited  for  want  of  plea  in  bar,  the  avowant  may  sue  the  sure- 
ties on  the  bond,  and  need  hot  exeeute  a  writ  of  inquiry  for  the  damages.  2 
Wils.  41.  * 

If  plaintiffid  nonsuked  for  want  of  declaration,  and  relorn.  hahtnd,  awarded,  and 
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then  plaintifiT^es  out  writ  of  second  deliverance,  yet  afterwirdfl  avowant  may  exe* 
cute  writ  of  inquiry  of  damages  ;  for  though  writ  of  second  deliverance  is  superse- 
deas to  retom.  habend.  yet  it  is  not  to  writ  of  inquiry.     2  Wils.  11 6. 

If  goods  distrained  are  not  replevied,  but  by  consent  of  attomies  renoin  in  dis- 
trainer's hands,  without  writ  of  re«  fa.  lo.  or  appearance ;  after  verdict  for  plaintiff 
the  court  will  set  aside  all  proceedings.     Barnes,  451* 

A  common  law  judgment  in  replevin  de  retorfho  habendo  after  verdict  need  not 
state  that  the  return  is  to  be  irrepleviable.  *  4  T.  R.  509. 

Since  a  defendant  in  replevin  (query  if  before  avowry)  is  an  actor  as  well  as  the 
plaintiff,  he,  like  the  plaintiff,  may  take  down  the  record  to  trial  without  a  proviso  ^ 
the  plaintiff,  therefore,  can  never  be  guilty  of  laches  in  not  going  to  trial,  so  that 
there  can  be  no  judgment  as  in  case  of  a  nonsuit  1  Blk.  375.  3  T.  R.  661.  5 
T.  R.  400. 

If  there  be  judgment  in  replevin  as  well  de  reiomo  habendoy  as  that  the  avowant 
recover  his  arrears,  &c.,  though  the  latter  branch  be  void,  from  the  jury  not  havii^ 
pursued  the  directions  of  the  st.  17  Car.  2.  c.  7.  yet  it  remains  good  as  to  the  for- 
mer, that  being  a  complete  judgment  at  common  law.     4  T.  R.  909. 

An  avowant  shall  pay  costs  on  the  special  avowries  found  against  him.    Doi^L 

709. 

Semble,  that  if  a  plaintiff  e.  gr.  in  replevin  succeeds  upon  any  one  issue,  he  is  en- 
titled to  the  costs  of  the  verdict.     2  T.  R.  825. 

Where  in  replevin  some  issues  are  found  for  the  plaintiff,  some  for  the  defendant, 
and*the  plaintiff  is  entitled  to  judgment^  he  is  entitled  to  the  costs  of  the  trial  deductiai^ 
tlM  costs  of  the  issues  found  for  the  defendant,  unless  the  jud^  certifies  under  4 
Ann.  c.  16.  s.  4.  that  the4>laintiff  had  probable  cause  for  pleadmg  the  matters  on 
which  those  issues  were  joined.     2  T.  R.  235. 

The  defendant  in  replevin,  avows  for  rent  in  arrear,  and  that  the  goods  had  been 
clandestinely  removed.  The  plaintiff  pleads,  1.  Non-tenure  :  2.  No  rent  in  arreie :  8. 
That  the  goods  were  not  clandestinely  removed.  The  last  issue  only  was  found  for 
the  plaintiff.  Held,  that  the  defendant  was  entitled  to  deduct  from  the  plaintifr's 
costs,  the  costs  of  the  two  first  issues  which  were  found  for  the  defendant.  1  Mars. 
234.     5  Taunt  594, 

As  well  against  a  third  person,  the  owner  of  goods  distnuned,  as  the  lessee  him- 
self, the  lessor  is  entitled  to  double  costs,  under  stat  11  Geo.  2.  c*  19.  1  Taunt* 
210. 

To  entitle  the  defendant  to  double  costs,  under  st.  11  Greo.  2.  c«.  19.  it  is  not  ne- 
cessary that  the  judge  should  certify,  nor  that  a  suggestion  should  be  entmed,  even 
where  general  issue  only  is  pleaded.     1  Taunt.  210. 

It  seems  that  the  provision  in  st.  11  Geo.  2.  c.  19.  giving  douUe  costs  to  f^Jaa 
avowant  in  replevin,  only  extends  to  avowries  under  a  tenure ;  at  least  it  does  not 
extend  to  an  avowry  for  rent  decreed  to  be  paid  by  commissieners  under  a  canal 
act,  to  the  owner  of  land  taken  for  the  purposes  of  the  act.     7  T.  R.  500. 

The  stat.  1 1  Geo.  2.  c.  19.  does  not  extend  to  an  avowry  for  a  rent  charge.  1  N. 
R.  56. 

Where,  by  a  canal  act,  the  company  were  authorised  to  take  certain  lands  for 
^  purposes  of  the  act,  on  making  certam  payments,  either  by  annual  rents  or  sums 
in  gross  ;  and  the  persons  from  whom  the  land  was  to  be  taken  were  empowered  to 
distrain  the  goods  of  the  company,  even  off  the  premises,  in  case  of  non-payment  of 
such  sums  ;  an  avowant  stating  a  distress  under  this  act  of  parliament,  was  hoiden 
not  to  be  entitled  on  obtaining  a  verdict  to  double  costs,  undet  the  stat  11  Geo.  2. 
c.  19.     1  B.  &  P.  213. 

One  of  two  defendants  in  replevin  cannot  have  his  costs  upon  acquittal*  3  Burr. 
1284.     1  Blk.  366*  f  ^ 

Where  judgment  is  ^ven  on  demurrer  for  the  avowant  in  replevin,  fifteen  days  no- 
tice of  executmg  the  wnt  of  inquiry  should  be  given  to  the  plaintifl',  as  in  case  of  non- 
suit, on  17  Car.  2*  c.  7.     1  Mars.  444.     6  Taunt  67. 
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la  repleviiiy  if  the  jury  at  the  trial  omit  to  assess  the  defendant  his  damage  under 
avowry  for  a  poor's  rate,  a  writ  of  inquiry  shall  issue.     3  Wils.  442.  2  Blk.  921. 

If  the  jury  find  for  the  avowant  on  issue  taken  to  an  avowry  for  rent,  they  may 
award  him  damages  under  21  Hen*  8.  c.  19.  s.  3.,  to  which  he  will  be  entitled}  un- 
less he  takes  judgment  under  the  st.  17  Car.  2.  c.  7.     4  T.  R.  509. 

(3  K  31.)  Execution. 

After  judgment  for  the  defendant,  by  the  common  law,  a  writ  de  retorno 
habendj  was  awarded,  which  was  irreplevisable. 

,  Where  the  judgment  was  upon  a  demurrer,  or  after  verdict.  1 4  H.  7.  6.  b. 
But  if  the  judgment  was  upon  a  nonsuit  before  verdict,  be  shall  have  return, 
bnt  not  irreplevisable.      Ibid.     34  H.  6.  5.  a. 

>  If  upon  a  writ  pro  retorno  habendo  the  sheri/T  cannot  find  the  .cattle,  there 
shall  be  a  capias  in  wiihtrnam  upon  the  return  ottlongala.     2  Leo.  174. 

So,  if  after  mihernam  in   process  the  defendant  in  homine  replegiando 
found  bail  and  pleaded,  and  there  is  judgment  against  htm  and  he  id  surren- 
dered, he  shall  be  detained  upon  the  first  capias  in  withernam.     R..  Sal.  58^. 
Or,  if  he  does  not  surrender  himself,  another  capias  in  zoilhernam  shall  is- 
sue against  him.     R.  Sal.  582. 

•  But,  ^(ier  withernam  upon  a  retorno  habendo,  idhe  defendant  tenders  in 
court  the  damages  assessed  by  the  jury,  and  also  a  fine  for  bis  cbptempt,  the 
proceedinjgs  upon  the  withernam  shall  be  stayed.     R.  2  Leo.  174. 

Proceedings  in.replavin  will  only  be  stayed  on  payment  of  costs  up  to  the  time  of 
application,  though  afler  the  distress  and  before  r^levin  the  arrears  and  costs  then  ia- 
CDured  vr%re  tenoered.     1  B.  &  P.  382. 

*  Since  the  avowant  ia  replevin  is  an  actor,  he  cannot  apply  to  stay  proceedings. 
3  B.  &  P.  603. 

"So,  after  judgment  for  return  irreplevisable,  if  the  owner  of  the  cattle  or 
goods  tenders  all  that  is  dUe  upon  the  judgment,  and  it  is  accepted,  there 
shall  be  a  writ  of  delivery  for  the  goods.     2  Inst..  107. 

[*JSo,  if  he  tenders  the  whole  upon  the  judgment,  which  is  ascertained  by 
the  avowry,  and  is  refused,  he  shall  have  detitiue.     Ibid. 

In  replevin  in  county-court,  removed  by  recordari,  and  verdict  for  avowant,  and 
inquiry  as  to  the.  value,  pursuant  to  st.  17  C.  2.  c.  7.  the  avowant  shall  not  have  th« 
replevin  bond  delivered  to  him  to  sue  the'  parties  ;  but  must  either  have  judgment 
and  execution  for  the  sum  settled  by  the  jury  pursuant  to  that  statute,  or  he  must 
lake  the  ancient  remedy,  which  is,  to  have  writ  to  de  reiomo  habendo :  and  if  sheriff 
returns  averia  etongatOf  then  a  writ  to  have  retails  of  the  beasts  of  the  pledges ;  and 
if^aJt  returned  nihiU^  then  fc/a.  against  the  sheriff  ouod  r^ddat  ei  tot,  averto.  B. 
R.  H.  352. 

(3  K  32.)  Recaption. 

So,  if  pending  replevin  for  a  former  distress  the  lord  distrains  his  tenant 
again  for  the  same  cause,  he  shall  have  a  recaption.     F.  N.  B.  71.  E. 

To  recaption  the  defendant  does  not  avow  as  in  replevin,  but  justifies  ;  for 
the   plaintiff  shall  not  recover  damages    for  the  taking  or  detaining  of 
his  cattle,  but  only  damages  for  the  defendant's  contempt  against  law.  1  Uol. 
320. 1.  10. 

{  Of  damages,  genert^lly,  vide  Thompson  v.  Button,  14  Johns.  Rep.  84. 
Bruce  v*  Learned,  4  Mass.  Rep.  614.  Mattoon'P.  Pcnrce,  \2  Mass.  Rep. 
406.     Arnold  V,  Bailey,  8  Mas^*  Sep.  145.     Loomis  v.  Tyler,  4  Day,  141.  | 

(3  L)  PLEADING  IN  SaRE  FACIAS. 

(3  L  1.)  When  it  Ues. — ^By  the  common  law. 

By  the  common  law  a  soirefacuu  lies  after  a  year  and  a  day  aftef  judgment 
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given  iQ  a  real  action,  to  execute  such  judgment.     2   lost.   469.     Adm*  T 
Sal.  258.     Vide  Execution,  (1  4*) 

So,  to  execute  a  fine.  2  Inst.  470.  Vide  Execution,  (A  6.)— Fine, 
(E16.) 

And  upon  a  judgment  in  ejectment.     R.  Sal.  ^58.  600.     Ld.  R.  606. 

On  a  judgment  against  &e  casual  ejector,  a  icu  fa.  lies  against  any  person  wha 
maj  get  into  possession  of  the  knd  after  the  ju<%metit,  and  before  execution.  Ld. 
R.  669. 

Such  set,  fa.  may  either  suggest  the  name  of  sttch  person.     D.  Ld.  R.  670.    ^ 

Or  be  generally  against  &e  terretenant.    Ibid. 

But  where  the  ejectment  is  defended,  the  sd,  fa.  ought  to  be  against  the  defend- 
ant and  teiretenamts  idso.     Semb.  Ld.  R.  808. 

So,  in  annuity.     1  Sal.  258.  600.     Vide  Ld.  R.  808. 

So,  in  personal  actions,  if  the  plaintiff  or  defendant  die  within  a  year  and 
a  day,  there  cannot  be  an  execution  before  a  scire  facias  by  or  against  the  ex* 
ecutor  or  administrator.  1  Rol.  90O.1.  15.20.  {  Vide  Danie)  v.  Robinson's 
Exr.  1  Wash.  154.  Wood  v.  Webb,  Ibid,  innoia.  Scott  v.  Adams,  3  Hen.  & 
Munf.  501. 

So,  where  both  the  plaintiffs  in  error  die,  scire  facias  must  issue  in  the 
names  of  the  executors  of  both.     Boswell  v.  Jones,  1  Wash.  325.  \ 

So,  if  one  plaintiff  die,  the  surVivor  shall  not  have  execution  before  a  scire 
facias.  Mo.  367.  R.Cont.  Noy.  150.  {  Vide  Berrybilli?.  Wells,  5  Binn^ 
56.  } 

The  surviTor  shall  not  hare  an  execution  by  elegit^  for  the  beir  shall  be 
contributory.     Per  Holt,  1  Sal.  320. 

So,  if  a  recognizance  is  given  for  good  behaviour,  he  cannot  be  indicted 
for  a  breach  of  the  recognizance  before  a  scire  facias  upon  it;  for  he  may 
have  a  plea  for  his  excuse.     1  Rol.  900.  5. 

So,  a  scire  facias  lies  upon  a  judgment  in  annuity.     Per  Holf,  SaJ.  600. 

So,  if  a  conusee  dies,  his  executor  cannot  sue  upon  the  recognizance,  to 
have  an  elegit^  without  a  scire  facias  against  the  conusor,  though  it  is  within 
the  year.     F.  N.  B.  267.D. 

[*}Nor,  if  the  conusor  dies  within  the  year,  against  his  executor,  heir  or 
terretenant.     Ibid. 

But  by  the  common  law  a  scire  facias  does  not  lie  in  personal  actions  aAer 
a  year  and  a  day  after  judgment.     2  Inst.  469.     Dub.  per  Holt,  Sal.  600. 

Nor,  upon  a  recognizance  acknowledged.     2  Inst.  469. 

So,  it  is  not  necessary  where  the  king  was  plaintifi.     Sal.  603w 
{  A  feri  facias  may  be  issued  against  the  goods,  &c.  of  a  defendant  dis- 
charged under  the  insolvent  act,  at  anj  time  afterwards,  without  reviving 
the  judgment.     Gonnigal  v.  Smith,  6  Johns.  Rep.  t06. 

So,  if  an  execution  has  been  issued  within  the  year,  whether  it  has  been 
returned  or  not,  the  plaintiff  may,  by  continuing  it  on  the  roll  have  another 
execution  without  a  scire  facias.  Gonnigal  v.  Smith,  6  Johns.  Rep.  106. 
Vide  Jackson  v.  Stiles,  9  Johns.  Rep.  39K  Lewis  v.  Smith,  2  Seig.  ii 
Rawie,  142.     Cowan  v.  Shields,  I  Tenn.  Rep.  64. 

And,  if  the  plaintiff  who  ^ues  out  a  m./a.  to  revive  a  judgment,  docs  not 

proceed  upon  it,  or  if  after  judgmeAt,  be  does  not  sue  out  execution  within 

a  year  and  a  day,  it  is  discontinuance.  Vanderheyden  v.  Gardenicr,  9  Johns* 
Rep.  79. 

So,  if  an  execution  is  delayed  for  more  than  a  year  and  a  day,  by  the  con- 
sent of  the  defendant,  or  by  an  injunction,  &c.  the  plaintiff  may  take  out 
execution  without  a  scire  facias.    Cnited  States  v.  Hanford-  19  Johns.  Rep. 

u       .Z}^^  ^""^^^  **®*^*'"  '•  fi^f^on,  2  Hayw.  136.    Gibfei  v.  Mitchell,  2 
t>ay,  1 20.  ' 
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So,  wbeD  a  judgmeDt  or  decree  is  suspended,  bj  the  terms  of  it,  till  a  fur- 
ther day,  an  execution  may  issue  at  any  time  within  a  year  and  a  day  after 
the  suspension  expires,  without  a  sex.  fa.  Long  v.  Morton,  2  Marsh.  39. 

If  an  execution  issue  after  a  year  and  a  day,  without  a  sou  fa.  it  is  onlj^ 
Toidable.     Jackson  v.  Bartlett,  8  Johns*  Rep*  28  f  •  2d  edit*     Vide  Jack-, 
son  V.  Delancy,  13  Johns.  Rep.  537.    Vastine  p.  Fury,  2  Serg.  &  Rawle 
426* 

If  a  judgment  be  of  more  than  10  years  standing,  it  cannot  be  revived 
without  affidavit  that  it  is  unsatisfied*  Lansing  v.  Lyons,  9  Johns.  Rep^ 
84.     Bank  of  New- York  v.  Eden,  17  Johns.  Rep.  105* 

If  the  judgment  be  of  more  than  20  years  standing,  the  court  have  a  dis- 
cretionary power  to  grant  or  refuse  a  motion  for  a  scire  facias*  Bank  of 
I^ew-York  v.  Eden,  w/  supra.  } 

(3  L  2.)  By  die  st.  W.  2.  45, 

Yet,  by  the  st.  W.  2.  45.  a  scire  facias  was  given  to  have  execution  upoii 
a  Judgment  in  personal  actions  after  a  year  and  day*     Co.  Lit*  290*  b. 

And  by  the  same  statute  a  scire  facias  lies  after  the  year  and  day  upon  a 
recognizance.     2  Inst.  470. 

But  a  scire  facias  is  necessary  where  the  judgment  is  superseded  by  error, 
tliough  the  year  and  day  pass.     Vide  post,  (3  u  4.) 

So,  it  is  not  necessary  where  no  alteration  of  parties  is  made  ;  as,  if  one 
plaintiff  dies  after  judgment,  execution  may  be  sued  in  the  name  of  both 
without  a  scire  facias.     Noy,  150. 

So,  if  error  is  sued  and  judgment  affirmed,  and  afterwards  one  of  tht 
plaintiffs  dies.     R.  Mo.  367.     Adm.  5  Mod.  339. 

So,  if  one  plaintiff  dies,  th^  survivor  alone  may  sqe  out  execution,  with- 
out a  scire  facias  ^  for  he  is  party  to  the  judgment.  Contt  Mo*  367*  ft* 
ace*  Noy,  151.     Adm.  Sho.  404.  Adm.  Cart*  194.         ^ 

So,  if  error  is  brought  by  several  defendants,  and  a  terwards  one  dies, 
whereby  the  error  is  abated,  execution  may  be  sued  against  the  others, 
without  a  scire  facias.     Dub.  Sho.  404.     Semb.  5  Mod.  339*  1  Sal.  319. 

So,  if  two  sue  execution  by  scire  facias,  and  one  cTies  after  an  elegit  award- 
ed, the  survivor  shall  have  an  alias  elegit  without  a  scire  facias*  ft.  Cfirt. 
113.123.  180.  194. 

Yet  where  judgment  is'  given  and  exeputjon  delayed  beyond  the  year 
and  day  by  injunction  in  Chancery,  there  must  be  a  scirefacias.  R.  ]  SaL 
322. 

If  execution  issued  a.fter  the  year  and  day  without  a  scire  facias^  the  exe- 
cution shall  be  superseded  upon  motion.     Mod.  Ca.  288. 

But  if  execution  is  sued  after  a  year  and  day  without  a  scire  facias^  it  is 
not  void  but  voidable  b^  error.  R.  3  Lev.  404.  1  Sal.  261.  R.  cont.  4 
Leo.  197. 

A  scirefacias  lies  of  course  within  10  years  after  judgment ;  but  after  ten 
years  it  must  be  upon  motion.     Pr.  Reg.  209. 

(3  L  3.)  Scirefacias  upon  judgment. — How  it  shall  be  sued. 

A  scire  faciasj  though  it  is  but  a  judicial  writ,  is  in  the  nature  of  ^n  ac- 
tion, and  a  release  of  actions  or  of  executions  discharges  it.  Co.  Lit.  290. 
b.     [2  T.  R.  46.]     Vide  Bail,  (R  1 ,  Sic.) 

It  is  a  personal  action,  and  therefore  requires  bail  on  a  writ  of  error.  2  BL  1^27, 
2  Ld.  Raym.  1048.  1263. 

A  scire  facias  to  revive  a  judgment  entered  on  a  bond  for  securing  ^n  annuity 
granted  before  the  17  G.  3.  c.  26,  s.  2„  commanding  that  no  action  [«]shall  be 
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brought  on  any  judgmenl  altered,  (unless  certain  requisites  were  complied  wilh,) 
is  an  action  within  thai  clause.     1  T.  R.  267. 

And  a  plea  to  a  scire  fadaa  must  conclude  "  if  the  plaintiff  ought  to  have  or  main- 
tain his  action."    Ibid.     2Wils.  251. 

And  a  scire  facias  to  revive  a  former  judgment  is  so  far  a  continuation  of  the  same 
action,  that  if  the  plaintifTs  testator  had  agreed  not  to  bring  a  writ  of  error  in  that 
former  action,  such  agreement  shall  bind  his  executors  on  the  id*  fa.  being  brought 
against  them.     1  T.  R.  388. 

If  it  is  to  have  execution  of  a  judgment,  the  judgment  must  be  entered  up- 
on record  before  the  scire  facias  sued  ;  and  it  is  not  sufficient  that  it  is  sign- 
ed by  the  officer.     Per  Glinn,  Pr.  Reg.  494. 

If  judgment  was  given  (en  years  before,  it  shall  not  be  awarded  without 
motion  in  court.  Pr.  Reg.  496.  Sal.  598.  |  Vide  Lansing  v.  Lyons,  9  Johns. 
Rep.  84«     Bank  of  New-York  v.  Eden,  17  Johns.  Rep.  105.  \ 

And  the  record  of  the  judgment  must  be  in  court  -,  for  it  is  the  foundation 
and  warrant  for  the  scire  facias.     Pr.  Reg.  495. 

If  it  was  seven  years  before,  there  must  be  a  motion  at  the  side  bar.  Sal. 
598.        . 

If  after  judgment  revived  by  scire  facias,  the  defendant  dies  before  cjccn- 
tion,  there  shall  be  another  scire  facias  without  motion.     Ibid. 

A  scire  facias  against  a  defendant  says  in  hoc  parity     Sal.  599. 

Against  the  bail  it  says  in  ea  parte*     Ibid. 

The  scire  facias  must  be  sued  in  the  same  court  where  judgment  was  giv- 
en, if  the  record  remains  there.  \  Vide  Jarvis  v.  Rathbum,  Kirby,  220, 
Johnson  v.  Randall,  7  Ma^s.  Rep.  340.  Commonwealth  v.  Downey,  9 
Mass.  Rep.  520.  }  Vide  Execution,  (I  1.) 

And  to  the  sheriff  of  the  same  county  where  the  original  action  was.  Pr. 
Reg.  495.     R.  Hob.  4.     Yel.  218. 

And  upon  return  of  nt/Z/a  bona  in  the  same  county,  there  may  be  a  iestalum 
scire  facias  to  the  sheriff  of  another  county.     2  Leo.  67. 

But  if  a  debt,  after  recovery  in  B.  is  assigned  to  the  king,  a  scire  facias 
may  issue  out  of  the  Exchequer.     Ibid. 

A  scire  facias  ought  to  be  as  short  as  possible.     Pr.  Reg.  496. 

And  therefore  it  is  sufficient,  though  it  be  as  general  as  the  record  upon 
which  it  is  founded.     Mod.  Ca.  296. 

And  an  immaterial  variance  from  the  record  does  not  prejudice  ;  as,  an 
omission  iD  the  style  of  the  king.     R.  3  Mod.  227. 

So,  scire  facias  executor,  of  such  an  one  is  sufficient,  without  naming  him. 
1  Leo.  17. 

But  itmust  recite  the  judgment  that  was  given.     Cro.  El.  817. 

And  before  what  judge.     Pr.  Reg.  497.     R.  Sal.  517. 

If  the  record  is  special,  it  is  safe  to  recite  it  as  it  was  pleaded.   Dy.  34.  b! 

It  must  be  against  all  the  defendants  together.     R.  Sal.  598. 

A  set.  fa.  against  two,  "  that  they  severally  be  and  appear  to  shew  cause,"  &c. 
on  a  bond  to  the  crown  executed  by  three,  is  bad.     3  AnsU  91 1 . 

Scire  facias  against  two  on  a  joint  and  several  recognizance  of  four  to  the  crown, 
without  avernng  the  others  to  be  dead.  This  may  be  objected  to  without  a  plea  in 
Abatement.     2  Anst.  443.  ^  j  r 

A  scire  facias  pro  vatore  et  dampnisxx^on  a  judgment  in  dower  must  men- 
tion  the  recovery  of  seisin.     Off.  Br.  303.  305. 

By  the  St.  Mert.  I.  she  may  recover  the  value  and  dama«;es,  usqu€  diem 
quo  seistnam  recuperaviL     2  Inst.  80.  . 

.JfX  ""^^.^g^j^^^nce  was  taken  before  a  julge,  and  not  entered  in  Wconrt 
Sah  564.  S  ""'  "^^"  ^  recognizance  in  court,  it  is  variance.     R. 
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And  ^ch  variance  cannot  be  amended.    R.  Sal.  52* 

If  the  sifire  facias  be  upon  a  judgment  in  ejectment  for  iwo  messuages 
wbere  th^  judgment  was  of  one  messuage.     Ibid. 

So,  it  ought  to  conclude,  guare  exectUio  Jieri  non  debet ;  and  therefore  if 
non  debet  is  omitted,  it  is  bad.     Lut.  1 982. 

If  the  judgment  be  against  two  and  one  dies,  it  shall  be  against  the  sur- 
vivor, quare  execution  against  his  goods,  and  a  moiety  of  bis  lands,  and 
against  the  heir  and  terretenants  of  the  deceased,  quare  execution  against 
them  for  a  moiety  of  his  lands  habere  non  debet,     R»  Carth.  107. 

If  defendant  dies  after  writ  of  inquiry  executed,  and  before  the  return,  and  the 
9C%,fa,  ia  to  shew  cause  why  new  writ  of  inquiry  should  not  be  awarded,  it  shall  be 
quashed ;  ibr  it  should  be  to  shew  cause  why  the  damages  assessed  should  not  be 
recovered.     R.  on  demurrer,  C.  B.     B.  R.  H.     1  Wiis.  243. 

If  it  be  by  an  executor,  it  must  make  n  profeyt  of  the  letters  testamenta- 
ry in  the  middle  or  at  the  end.     R.  Carth.  69. 

But  a  scire  facias  against  terretenants  need  not  shew  by  what  title  they 
entered.     R.  1  Lev.  312. 

It  need  not  recite  all  the  proceedings  upon  which  the  judgment  was 
given,  but  the  judgment  only.     R.  Carth.  149. 

The  term  of  the  recovery  need  not  he  inserted.     Barnes,  431. 

The  scire  facias,  must  not  be  tested  on  a  Sunday  ;  for  it  is  not  diesjuridi* 
cus.     Dy.  168.  a. 

There  ought  to  he  seven  days  between  the  teste  and  return  of  every  sdrt 
facias  /  and  therefore  fourteen  days  between  the  teste  of  the  first  and  return 
of  the  second  scire  facias,  R.  2  Jon.  228.  R.  9  W.  3.  B.  R.  (Com. 
53.)     Sal.  599.     Skin.  633. 

So,  a  scire  facias  must  be  delivered  to  the  sheriflffour  days  at  least  before 
the  return.     2  Jon.  228.     [4  T.  R.  583.] 

A  convenient  time.     Sal.  599. 

If  it  has  lain  four  days  in  the  office,  summons  upon  it  may  be  made  any  time  be- 
fore the  court  is  up,  on  the  return-day.     Str.  644. 

The  sheriff's  return  of  scire  feet  does  not  estop  the  bail  from  shewing  that  they 
were  summoned,  so  late  on  the  return-day  that  they  could  not  bring  in  their  principal 
before  the  rising  of  the  court     2  T.  R.  737,  738.  n. 

By  rule  in  B.  R.  the  second  scire  facias  ought  not  to  be  sued  out  till  the 
first  is  returned.     Sal.  599.     Cont.  Skin.  633. 

Declaration  may  be  entitled  of  the  term  generally,  though  the  sei,  fa,  is  retunui* 
ble  the  last  return.     8  Wils.  154.     2  Blk.  735. 

It  may  be  quashed  on  plaintiS's  motion,  after  appearance,  without  costs. 
Barnes,  43]. 

No  execution  can  be  sued  out  on  a  set,  fa,  to  revive  an  old  Judgment,  till  a  scire 
feci  is  returned,  or  an  affidavit  of  personal  notice  to  the  defendant  be  produced.  2 
Blk.  1140. 

But  one  may  agree  not  to  insist  upon  a  set,  fa,  to  revive  a  judgment  against  him 
after  the  year  has  elapsed  ;  and  execution  sued  out  without  a  set,  fa,  wiU  then  be 
good.     2  Smith,  66. 

Judgment  was  entered  on  a  warrant  of  attorney  given  with  a  bond  to  secure  an 
annuity  payable  quarterly,  and  the  arrears  levied.  On  a  second  quarter  becomin|f 
due,  a  second  sd.  fa,  was  issued,  without  reviving  the  judgment ;  and  held  regular. 
IH.  B.  297. 

^  Scire  faciaa  to  have  execution,  must  follow  the  original  judgment  l^eox  v. 
Milis,  4  Mass.  Rep.  21& 

kf  scire  facias  wUl  lie  for  a  new  execution,  where  the  former  execution  was,  by 
mistake,  uolaiirfully  levied  and  satisfied,  and  the  creditor  had  been  compelled  to  re* 
fond  the  money.     Stoyel  v,  Cady,  4  Day,  222.  y 


518  PLEADER. 

[*](3  L  4.)  Upon  what  judgment. 

A  scire  facias  lies  quare  execuiionem  nan  upon  every  judgment,  upon  which 
eiecution  is  not  sued  within  a  year  and  a  day,  if  the  judgment  was  not  given 
with  a  ccsset  cxecutio  to.  such  a  time,  for  then  the  year  shall  be  computed 
from  that  time.     Mod.  Ca.  288.      {  Vide  Dunlop  v.  Speer,  3  Binn.  169.  \ 

Though  execution  be  sued  in  part.     Lut.  1264. 

So,  though  execution  is  sued,  but  not  continued  for  a  year  and  a  day.  3 
Leo.  77,  78.     Carth.  2. 

It  lies  upon  a  judgment  in  a  real  action.     Vide  Execution,  (A  4.)^t  4.) 

Upona  judgment  ip  ejectment,  where  a  stranger  enters  after  judgment. 
R.  Lut.  1268.     3  Lev,  100.     Clift.  676,  7. 

So,  it  lies  upon  a  judgmeht  quod  compuM.     1  Vent.  258. 

So,  if  error  is  brought  of  the  judgment  after  the  year,  which  is  qaashed 
and  void,  there  ought  not  to  be  execution,  without  a  scirt  facias  j  for  the 
writ  of  error  being  void,  does  not  revive  the  judgment.  R.  1  RoK  899.  I.  40. 

So,  if  there  is  an  iniunclionout  of  Chancery,  whereby  execuHon  issfajed 
for  a  year,  there  shall  not  l^  execution  afterwards  without  a  scire  facias, 
R.  Mod.  Ca.  288. 

If  on  judgment  of  Mtchaelmas  term,  execution  is  stopt  by  injunction,  and  after- 
wards taken  out  tested  the  last  day  of  the  subsequent  Michaelmas  term  ;  it  is  irre<r 
gular,  without  sci.  fa,  A  writ  of  error  is  matter  of  record,  which  the  court  can  take 
notice  of  but  an  injunction  is  not     Str.  301. 

Therefore  it  is  not  necessary,  where  the  judgment  was  suspended  by  error, 
though  a  year  and  a  day  are  passed  before  judgment  affirmed.  R.  Cro.  El. 
416.  706.     R.  1  Rol.  899. 1.  20.     R.  1  Sal.  26K    R.  f^ne,  20^  R.  Godb. 

372. 

Nor,  where  the  judgment  is  affirmed  within  the  year,  though  tiie  execution 
is  sued  out  of  the  court  where  the  judgment  is  affirmed.  R.  5  Co.  88.  a. 
Cont.  Pr.  Reg.  208. 

Nor,  where  the  judgment  is  affirmed,  or  the  plaintiff  is  nonsuited,  or  dis- 
continues in  error,  though  Ihc  year  was  expired  before  error  brought.  R. 
I  Rol.  899. 1.  25.  35.     R.  2  Cro.*  364.     Lane,  20. 

If  a  delay  of  execution  for  a  year  has  arisen  from  the  defendants  by  bills  for  in- 
junctions, and  by  obtaining  time  for  payment,  execution  may  be  sued  oat  without  a 
adrejadas ;  and  if  a  rule  to,  shew  cause  why  it  should  not  be  set  aside  is  obtained, 
the  court  wiU  dischai;ge  it  with  costs*     2  B.  M«  660. 

(3L5.)  By  whom. 

After  the  year  and  day  a  scire  facias  lies  between  the  same  parties  as  were 
parties  to  the  judgment.     Thes.  Br.  224. 

.    If  the  plaintiff  dies,  scire  facias  lies  by  his  executor  or  administrator  within 
ayear.     2  Inst.  395.     Th.  Br.  240.     Vide  Execution,  (E). 

If  the  judgment  is  by  an  executor  or  administrator  durante  minori  mlale^ 
the  executor  at  his  full  age  may  have  scire  facias ;  for  he  is  privy  to  the 
judgment.     R.  1  Rol.  889. 1.  2. 

[*]Or,  by  an  executor,  upon  condition  that  upon  such  an  act  B.  shall  be 
executor.     Dub.  1  Rot.  889.  1.  5. 

So  now,  by  the  st.  J  7  Car.  2.  8.  if  an  executor  or  administrator  obtains 
judgment,  and  dies  before  execution,  and  administrator  dt  bonis  non,  tc. 
shall  have  a  scire  facias  upon  such  judgment.     Vide  Administration,  (G); 

*u     i     i?  w'*^'.  *^**^"'  ^^^  '"^"^y  ^^^'^  ^7  *•*«  execuHon.  and  it  remains  in 
the  sheriff '8  hands,  he  may  perfect  the  execution.     R.  1  Sal.  323. 

f^^A^f^lV.^^  *  **^  -f"'^  ^  •  judgment  or  recoffnizanoe,  aad  obtain 


Pleading  in  scire  facias.  519 

judgment  quad  habetU  exf-cuiiarumy  and  die  intestate,  the  admim8trator  de  hanis  mm 
must  bring  a  scire  facieu  on  the  original  judgment,  and  cannot  proceed  upon  the 
judgment  on  the  scire  facias,     Semb.  Ld.  Ra3nn.  1049. 

If  the  plaintiiTin  an  action,  aAer  judgment  and  a  writ  of  error  allowed,-  become, 
btnkrupt,  his  assignees  cannot  sue  out  a  sci»  fa,  in  their  own  names  to  compel  an 
assignment  of  errors,  till  some  judgment  be  given  ;  and  then  it  .must  be  done  immedi- 
ately after  such  judgment ;  but  they  should  go  on  with  the  writ  of  error  in  the  bank- 
rupt's name  till  judgment.     1  T.  R.  463.     Vide  3  T.  R.  437. 

The  husband  cannnot  have  execution  for  the  costs  on  a  plea  of  coverture  found 
for  the  defendant,  without  a  scire* facias.     Doug.  637.  (614.) 

•^  Where  one  plaintiff  dies  ader  judgment,  the  survivor  may  have  execution  with* 
out  sci.  fa,y  upon  suggesting  the  death  on  the  record,  or  stating  it  in  the  ymi ;  secm^ 
if  the  survivor  be  a  feme,  who  afterwards  takes  baron.  Berryhill  v.  Welk,  5  Binn. 
56.  >^ 

(3  L  6.)  Against  whom. 

So,  if  defendant  dies  after  judgment,  b  scire  facias  lies  within  a  year 
against  his  executor  or  administrator.     Lut.  1273,  4.     Th.  Brev.  341. 

So,  in  ejectment  it  lies  against  an  executor  and  a  stranger  who  entered 
after  judgment.     R.  Lut.  1268.     3  Lev.' 100.     Vide  ante,  (3  L  4.) 

Or,  against  terretenants  generally,  or  by  special  name.  Sal.  600.  Ld. 
Rd.  670. 

{  But  terre-tenants  need  not  be  made  parties  in  a  sci,  fa.  against  the  ori- 
ginal defendant.     Jackson  v.  Shaffer,  11  Johns.  Rep.  513.  | 

If  it  be  against  .4.  tenen.  pramissorum^  it  shall  be  intended  tenant  at  the 
time  of  the  liberate.     R.  Jon.  90. 

So,  if  judgment  is  recovered  against  an  executor  or  administrator  whp 
dies,  a  scire  facias  lies  upon  it  against  the  administrator  de  bonis  fion,  &c* 
being  also  administrator  of  the  executor*  R.  per  three  J.  Jon.  214.  R.  1 
Rol.  890. 1.  35.     Cro.  Car.  167. 

So,  against  the  executor  of  an  administrator  against  whom  the  judgment 
was  given,*if  be  has  wasted  the  goods  of  his  intestate.     CHft.  679. 

\  Terre-tenants,  &c.  must  be  made  parties  to  a  ^ire  facias  to  revive  a 
judgment  which  is  a  lien  upon  the  land,  after  the  death  of  the  original  par- 
ty.    Morton^s  Exrs.  v,  Tcr-tenants  of  Cro^han,  20  Johus.  Rep^  106. 

Scire  facias  need  not  be  taken  out  against  terre-teiiunts,  previous  to  an 
execution  against  lands  in  the  hands  of  the  alienee,  where  the  defendant  bat 
aliened  before-execution.     Young  v.  Taylor,  %  Binn.  218. 

Nor  is  a  scire  facias  against  assignees,  necessary,  where  the  debtor  it 
insolvent,  and  remains  in  possession  by  permission  of  his-  assignees.  Clark 
V.  Israel,  6  Binn.  391.  | 

(3  L  7.)  When  it  does  not  lie. 

But  a  scire  facias  does  not  lie  where  there  wants  privity ;  as,  by  an  ad-^ 
ministrator  die  btmis  non^  &c.  and  upon  a  judgment  by  an  executor  or  admin- 
istrator  till  the  st.  17  Car.  2.  8.  Jon.  ^48.  Vide  ante,  (3  L  6.) — Admin- 
istration, (G). 

Nor,  by  the  heir,  wb^re  his  ancestor  had  sued  an  elegit.     R.  Lane,  16. 

Nor,  by  the  administrator  of  an  administrator  upon  a  judgment  by  his  in- 
testate, for  a  debt  due  to  the  first  intestate  ;  though  the  debt  is  [*Jbrought 
into  court  be  cannot  take  it  ;  though  he  also  obtained  judgment  by  mistake, 
for  it  is  erroneous.     Latch,  1 40. 

Si>  it  does  not  lie,  though  there  is  privity  by  him  who  has  no  interest  in 
thft  thing  recovered:  as,  if  husbaod  and  wife  recover  land  in  right  of  the 
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wife,  and  the  wife  diel^,  the  husband  shall  not  have  a  scire  facias  upon  the 
judgment.     Jon.  248* 

So,  if  husband  and  wife  as  executrix  or  administratrix  recoyen  R.  Jon. 
248.     1  Rol.  8d9.  1. 10.     Vide  Baron  and  Feme,  (Z.) 

Yet,  where  husband  and  wife  have  a  judgment  for  a  debt  to  the  wife,  the 
husband  alone  shall  sue  execution  without  a  mre  yac»a».  R.  Mod.  179* 
Vide  Baron  and  Feme,  (E  3.— Z.) 

So,  it  doesinot  lie  against  the  heir  and  terreteaants  of  the  tenant  4n  dower, 
after  judgment  against  him  and  seisin  awarded,  if  he  dies  before  inquiry  of 
damages.     R.  3  Lev.  Q75. 

Nor,  by  the  administrator  of  the  demandant  in  dower,  if  she  dies  before 
damages  and  costs  assessed.     Dub.  Ibid. 

(3L8.)  Judgment  iDL  sdre  facias  upon  default. — When  with- 
out two  scire  f aclases. 

If  upon  a  scire  facias  the  aheriff  returns  scire  fedy  and  the  defendant 
makes  default,  there  shall  be  judgment  against  him. 

But  execution  will  not  be  permitted  to  issue  on  a  set.  fa,  to  revive  an  old  judg> 
ment,  till  a  scire  feci  returned  or  an  affidavit  of  notice.     2  Bl.  1140, 

So,  in  C.  B.  if  a  scire  facias  goes  upon  a  judgment  for  debt  and  damages 
against  the  defendant  himself,  who  was  party  and  privy  to  the  judgment, 
and  the  sheriff  returns  nihil^  and  the  defendant  makes  default,  there  shall 
be  judgment  against  him  without  awarding  a  second  scire  facias*  Dy.  168. 
a.     2  Inst.  472.     Sal.  599. 

(3  L  9.)  When  not. 

But  in  all  cases  where  the  sheriff   returns  nihil  upoa  9i  scire  facias  ioBm 
R.  another  scire  facias  shall  be  awarded.     2  Inst.  472.     2  Mod.  Ca.  227. 

And  if  apon  the  second  scire  facias  the  sheriff  returns  ni/iil,  and  the 
defendant  does  not  appear,  there  shall  be  judgment  against  him*  Dy.  168. 
at  498.  a.     172.  a.  201.  a. 

So,  in  a  scire  facias  upon  a  recognizance  in  C,  B.,  there  shall  not  be  judg- 
ment against  the  defendant  upon  his  default  till  two  nihils  are  returned. 
Dy.  168.  a. 

Nor,  in  a  scire  Jacias  upon  a  judgment  in  C.  B.  where  the  defendant  was 
not  party  to  the  record  ;  as,  if  it  be  against  an  executor  or  administrator, 
&c.     Ibid. 

So,  if  the  defendant  after  judgment  takes  husband,  and  the  scire  facias  is 
against  her  husband  and  her.     Per  C.  B.  P.  9  An. 

Nor,  in  a  scire  facias  in  C.  B.  for  any  cause,  except  gpon  a  recovery  for 
debt  and  damages  against  a  party  to  the  record.     Dy.  168.  a. 

As,  if  nihil  14  returned  upon  a  scire  facias  against  a  conusee  after  judg- 
ment in  audita  querela  to  be  relieved  from  a  recognizance  by  an  infant,  there 
must  be  a  second  scire  facias.     R.  2  Cro.  59. 

So,  if  the  scire  facias  is  against  two,  and  the  sheriff,  as  to  one,  returns 
{^licire  fecij  and  nihil  as  to  the  other,  there  shall  be  a  second  scire  facias 
against  both.     Per  tot.  cor.     1  H.  4,  5.  a. 

If  there  is  judgment  against  the  defendant  by  default  after  a  scire  Jecir^ 
turned,  be  is  without  remedy,  though  there  was  no  judgment  originally  given« 
R.  1  Lev.  41. 

So,  if  the  5ctre  facias  is  against  an  heir,  who,  being  warned,  suffers  judg- 
ment  by  default,  he  shall  have  no  remedy  in  law,  though  his  father  waa  only 
tenant  for  life,  remainder  to  him  in  fee.     Ibid. 
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*  So,  if  the  remainder  was  to  him  in  tail.  R.  1  Lev.  41.  1  Sid.  54. 
Ray.  19. 

So,  in  any  case,  trhere  he  has  matter  pleadable  to  the  scire  facias.  I 
Sal.  264. 

But  after  judgment  upon  two  nihiis  returned,  the  defendant  may  be  re- 
lieved upon  motion  without  an  audita  querela*     1  Sal.  93.  264. 

After  two  mhih  and  acire  fieri  inquiry,  devastanit  returned^  and  traversed  ;  if  the 
defendant  does  not  apply  in  a  reasonable  time,  the  court  will  not  relieve  oti  motion* 
Str.  10T6. 

(3  L  10.)  Pleas  to  a  scire  facias. — ^What  af e  allowed. 

To  a  scire  facias  the  defendant  may  plead  in  abatement  or  in  bar.  9 
Inst.  470. 

.  But  he  can  plead  nothing  in  bar  which  he  might  have  pleaded  to  the  original  ao] 
tion.  Cowp.  728.  <  V\de  M'Farland  v.  Irwin,  8  Johns.  Rep.  ei.  2d  edit.  W3« 
cox  v.  Mills,  4  Mass.  Rep.  218.  ^ 

To  aid,  receipt,  and  age,  shall  be  allowed.     2  Inst.  470. 

But  process  of  summons,  attachment,  and  for  a  view,  are  ousted  by  the 
St.  W.  2.  45.     Ibid. 

So,  essoin  of  the  tenant,  defendant,  prayee  in  aid,  or  plaintiff  himself. 
Ibid. 

*  So,  protection  shall  not  be  allowed.     Ibid* 

So,  the  defendant  cannot  plead  matter  contrary  to  the  title  upon  which 
ttie  recovery  was  obtained,     ibid.  ,^ 

Nor,  a  thing  which  proves  the  judgment  only  erroneous  and  voidable. 
Ibid. 

Nor,  error  pending  of  the  same  judgment.     4  Mod.  248.     Semb*  cont* 

Sho.  lae. 

If  defendant  pleads  to  set.  J  a.  quare^  &c  that  plaintiOf  should  not  have  his  aotioOi 
(instead  of  execution,)  it  is  well  enough.     2  Wils.  251. 

•^  On  n  scire  f ados  to  revive  a  judgment,  no  other  defence  can  be  made,  than 
that  which  denies  the  original  judgment  altogether,  or  shews,  that  it  has  been  dia* 
charged :  The  merits  of  the  original  judgment,  can  in  no  case,  be  inquired  into. 
Cardesa  v.  Humes,  5  Serg.  &  Rawie,  68.  Vide  £mmett  v.  Stedman,  2  Hayw. 
15.     Battard  v.  Averitt,  1  Tay.  69.     Anon.  2  Ha^^w.  110. 

So,  on  a  sci,  fa.  on  judgment,  under  the  plea  of  payment,  evidenee  of  pajrment  t» 
the  sheriflT,  on  a  ea.  sa.  is  inadmissible.     Boyce  v.  Tottog,  3  Har.  &  M'Hen.  84.  ^ 

ft 

(3  L  11.)  To  a  scire  facias  upon  a  jtldgment.^— tn  abatement. 

And  therefore  to  a  scire  facias  upon  a  Judgment  the  defendant  may  plead 
in  abatement,  that  there  are  not  fifteen  days  between  the  teste  and  return. 
Lut.  26.     Vide  Abatement,  (H  14.)  ' 

Quod  non  tenet  specially :  as,  that  he  has  only  for  years.  R.  3  Lev.  205. 
Co.  Ent.  620.  624.  a.     Vide  Abatement,  (P  13.) 

But  general  non-tenure  A  no  plea.     R.  3  Lev.  205.     Vet  it  was  pleaded 

fenerally,  though  nothing  done  upon  it.  2  Sand.  12,  R.  no  plea.  Cro. 
;i.  872.     R.Sal.  601. 

So,  where  tenants  are  returned  tenants  of  several  parts,  they  cannot  joia 
in  a  plea  of  seisin  in  another.     R.  Sal*  601 . 

So,  they  cannot  plead  non-tenure  by  implication  :  as,  that  sQch  a  one  is 
seised  of  the  freehold.     Ibid. 

n»jThat  he  holds  jointly  with  B.     R.  Mo.  524. 

That  there  was  no  seirejacias  against  the  other  defendant.  SaL  ^98»  R^» 
2  Cro.  506.  507. 
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That  there  are  other  terretenaBfs  not  named*  R.  2  Sand.  8. 33*  R*  Mo» 
595. 

Or,  if  the  retam  does  not  say  that  A.  B.  &c#  are  all  the  terretenanta,  it  ia 
bad.     R.  Sal.  598. 

That  there  are  terretenanfs  in  another  county  against  whom  there  ia  no 
scire  facias.     R.  2  Vent.  104.     Clift.  673. 

But  such  plea  shall  conclude  si  respondere  dtbtt ;  for  it  is  not  directly  in 
abatement.     2  Sand.  8.     R.  2  Vent.  105.     R.  Sal.  601.     Mod.  Ca.  236. 

A  plea  to  a  scire  Jaeias  against  the  heir  and  tenetenanta  of  the  recoveree,  that 
there  are  other  terretenanta  not  returned,  ia  a  dilatoiy  plea  within  4  &  5  Ann.  c.  16, 
and  requires  to  be  verified  by  affidavit.    Forrest,  139. 

And  if  it  be  that  there  are  other  terretenants  in  another  county,  it  shall 
not  say,  not  named,  nor  returned.     R.  2  Vent.  105. 

So,  this  plea,  after  a  plea  in  bar,  does  not  avail.     Jon.  319. 

Upon  such  plea  the  plaintiff  may  take  a  new  writ  against  other  terreten- 
anta.    3  Sand.  23. 

(3  L  13.)  In  bar,  by  an  executor  or  administrator. 

So,  to  scire  facias  against  an  executor  or  administrator,  the  defendant  may 
plead  in  bar  that  be  had  fully  administered  die  impretrationis  of  the  scire  fa- 
cias.    Off.  Br.  253.     2  Sand.  220.     Vide  ante,  (2  D  9.) 

A  actre/oaWonajudmentmust  pursue  the  terms  of  the  judgment  And  there- 
fore where  an  executor  pleads  pUne  adminisiravitj  and  the  plamtiff  does  not  take 
issue  on  it,  but  takes  a  judgment  of  assets  quando  accidetinif  the  scire  facias  on  that 
judgment  must  pray  execution  of  such  assets  only  as  have  come  to  the  executor's 
hands  since  the  former  judgment ;  and  if  it  prays  execution  of  assets  generaSy, 
without  confining  it  to  that|time,  it  cannot  be  supported.    6  T.  R.  1. 

Jfe  ungues  executor.     Mod.  Int.  367* 

So,  judgment  against  him  upon  a  prior  scire  facias^  upon  a  scire f err  iaqui' 
ry  and  devastavit  returned.    Cro.  El.  886. 

Or  such  prior  scire  facias  pending,  and  no  subsequent  assets.     Ibid. 

But  n/ene  administravit  and  nulla  bona  will  be  bad  upon  a  special  demur- 
rer. K.  4  Mod.  296.  1  Sal.  296.  Semb.  Al.  48.  Off.  Br.  302.  R.  Cro. 
El.  575.    He  ought  to  plead,  nothing  in  his  hands.     Skin.  565. 

So,  he  may  plead  nul  tiel  record.     Mod.  Int.  368.     Vide  ante,  (2  W  13.) 

So,  by  the  st.  4  &  5  An.  16.  payment,  if  the  defendant  has  paid  the  mon* 
ey  due  on  such  judgment. 

So,  a  thing  which  shews  the  writ  to  be  mistaken  :  as  if  a  scire  facias  upon 
a  judgment  against  A.  and  B.,  is  brought  against  the  administrator  of  B.  s» 
survivor,  the  defendant  may  say  that  A.  survived.     R.  1  Sal.  262. 

So,  he  may  plead  a  release  to  the  testator  or  himself.     3  Lev.  272.  Vide . 

ante,  (2  W  30.) 

r*JOr,  a  release  by  the  executor  of  the  plaintiff. 

Or,  by  one  executor  or  administrator,  or,  to  one  executor  or  administra- 
tor.    3  Lev.  272. 

But  it  is  no  plea,  that  by  deed  the  plaintiff  agreed  that,  if  he  obtained 
judgment,  he  would  not  take  out  execution  if  the  defendant  paid  100/., 
which  money  he  has  paid  ;  for  there  can  be  no  defeazance  of  a  judgment 
befbre  it  is  given.    R.  Cro.  £1.  837. 

It  is  no  plea  in  a  scire  facias  upon  a  judgment  against  himself,  that  there 
is  another  judgment  against  the  testator  unsatisfied  ;  for  he  might  have 
pleaded  it  to  the  first  action  against  him.    Dy.  80.  a.  in  marg.     R.   I  Sal. 

315. 
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That  the  bond,  upon  which  the  jadgment  was  obtained,  was  upon  an  usu- 
rious contract.     R.']Sid.183. 

So,  he  may  plead  outfawiy  of  the  plaintifl  before  the  first  judgment  in 
battery,  &c.  ;  for  though  it  was  no  bar  to  the  action,  because  the  damaged 
were  uncertain,  yet  it  «hall  be  a  b^r  to  the  9ctVe  facias  when  the  judgment 
has  ascertained  the  damages.     R*  Jon.  239. 

So,  he  may  plead  that  the  plaintiff's  testator  became  fclo  de  se*  1  Sand* 
355. 

That  error  is  depending  upon  the  original  judgment.     Skin.  590. 

So,  he  may  plead  that  the  plaintiff  levied  debt  and  damages  by  feri 
yiicta*  against  the  testator.     Clift.   675.     R.   4  Leo.  194.     Cro.   Car.  328. 

But  it  is  no  good  plea,  that  the  plaintiff  levied  part  by  Jieri  facias^  and 
agreed  to  accept  \oL  at  such  a  day  for  satisfaction  of  the  residue,  which 
was  paid  accordingly  ;  for  payment  is  no  plea  to  a  debt  upon  record.  R. 
3  Lev.  119.     Lev.  Ent.  164. 

Quod  testator  eepit  per  ca.  sa»  in  execution,  and  afterwards  permitted  him 
ire  ad  largum.     Off.  Br.  300.     Sal.  271. 

That  he  obtained  judgment  in  C.  B.  upon  the  same  judgment.  R«  Cro* 
El.  7,  8. 

So,  it  is  no  plea,  quodcepit  testator,  per  ca.  sa»  who  died  in  executioner 
Off.  Brer.  245. 

That  be  paid  the  money  recovered  without  acquittance.     Jon.  326,7. 

(3L13.)  By  an  heir. 

So,  to  a  scire  facias  against  an  heir,  be  may  plead,  riens  per  discent. 
Semb.  Dy.  334.     Cro.  Car.  295. 

Or,  pray  that  the  parol  may  demur,  if  the  heir  is  within  age.  2  Inst* 
396.     Cro.  Car.  295. 

And  if  it  is  found  against  the  heir,  there  shall  be  execution  against  him 
for  a  moiety  only,  and  not  for  the  whole ;  for  the  heir  is  chained  only  as 
terxetenant.     R..Cro.  Car.  296.  313.     R.  Jon.  87.  Poph.  154. 

If  there  are  several  heirs,  as  parceners,  in  gavelkind,  &c.  and  a  scire 
facias  is  against  one  only,  he  shall  have  contribution  against  the  others.     B 
Co.  12.  b. 

So,  if  part  of  the  land  descended  to  the  heir  of  the  part  of  the  father, 
other  part  to  the  heir  de  parte  matris.     3  Co.  13.  a. 

[*]But,  it  is  no  plea,  that  before  the  scire  facias  the  heir  levied  a  fine  to 
the  use  of  himself  in  fee.     Semb.  Co.  Ent.  622.  b. 

So,  if  the  heir  alone  is  charged,  he  shall  not  have  a  scire  facias  against  a 
purchaser.     R.  3  Co.  12,  13. 

So,  if  there  be  a  scire  facias  against  an  heir,  or  terretenants,  after  judg- 
ment against  the  ancestor,  he  shall  not  plead  any  matter  in  avoidance  of 
the  judgnaent,  though  ihe  judgment  was  by  nilaidt  :  as,  that  A.  for  whose 
aufficiency  the  ancestor  was  bound,  was  sufficient.  R.  Sav.  25.  b. 
«  So,  if  judgment  be  against  A.  and  B..  and  one  dies,  a  scire  facias  lies 
against  the  survivor  ;  and  it  is  no  plea  that  the  deceased  has  an  heir  to 
whom  assets  descended.     R.  1  Lev.  30. 

So,  if  the  scire  facias  be  against  both,  he  may  take  execution,  after  judg- 
ment against  both  by   elegit^  or  by  Jteri  facias  against  the  survivor  only. 
1  Lev.  30. 

(3  L  14.)  By  terretenants. 

So,  to  a  scire  facias  against  a  terretenant,  he  may  plead  in  bar  any  thing 
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>frhich  ebeV^s  bis  lands  not  liable  to  execution  :  as,  that  the  defendant  in  the 
origins)  action  enfeoffed  himself,  or  others,  voder  wb<rmbe  claims,  befopQ 
the  judgment,  with  traverse  of  the  seisin /«mpor«  judioU  autunfuam  ppsiea* 
Ofl.  Brev.  251. 

If  there  be  a  traverse  of  the  seisin  and  issue  thereon,  he  shall  be  ad- 
judged  to  be  seised,  though  he  made  a  feofTment,  if  it  was  with  an  intent  t^ 
defraud  creditors.     R.  Hob*  72. 

So,  terretenants  may  plead,  that  the  heir  has  sufficient  by  descent,  whefie*, 
of  the  plaintiff  might  have  execution.     Co.  Ent.  620. 

That  the  original  defendant  was  not  seised  of  the  lands  in  their  possession. 

That  the  original  defendant  was  tenant  in  tail  and  died,  and  his  issue 
levied  a  fine  to  the  terretenant.     Co.  Ent.  621. 

That  the  defendant  in  the  judgment  was  not  seised  in  fee.  Th.  Br.  272, 
573.  289, 

1^  I'hat  he  enfeoffed  the  terretenant,  and  before  judgment  disseised  him, 
whereupon  the  terretenant  after  judgment  re-entered.     Off.  Br.  302. 

So,  terretenants  may  plead  that  they  have  nothing  but  a  reversion  after  a 
term  of  years,  and  pray  judicium  si  executio  during  the  term.     Clift.  €71. 

So.  a  terretenant  may  plead  nul  titl  record* 

A  release  to  him  by  the  plaintiff. 

But  it  is  no  plea  tor  a  terretenant,  that  the  heir  has  assets  :  for  tbougb 
the  plaintiff  may  sue  execution  against  the  heir  alone,  without  naming  the 
purchaser ',  yet  it  is  not  of  necessity.     2  Inst.  396.  Semb.  Co.   Ent.  620. 

That  no  scire  facias  was  awarded  against  the  executors ;  though  they 
have  assets.     Semb.  Dy.  208.  a. 

Nor,  no  scire  facias  against  him  as  heir,  but  as  terretenant  only  ;  thougfi 
he  was  heir.     R.  Cro.  £1.  896. 

[♦](3  L  16.)  By  the  defendant  himself. 

So,  to  a  scire  facias  after  the  year  and  day  against  the  defendant  himself, 
he  may  plead  nul  iiel  record.     Off.  Br.  279. 

That  the  debt  was  levied  hyferi  facias.     Clift.  675. 

He  cannbt  plead  that  the  warrant  of  attorney  was  eiven  on  an  uaurious  contract. 
Str.  1043.     B.  R.H.  233.  ^ 

(3  L  16.)  Scire  facias  upon  a  recognizance. 

So,  a  scire  facias  may  be  sued  upon  a  recognizance  given  in  Chancery, 
against  the  conusor  himself.     2  Sand.  6.  ^  ^ 

Or,  against  his  heir,  or  teiretenants. 

So,  against  them  upon  a  recognizance  in  B.  R.  o^  C.  B. 

Or,  before  the  chief  justice  or  other  judge  out  of  court. 

bo,  after  the  debt  satisfied,  a  scire  facias  ad  compulandwn  lies  by  the  isonu- 
sor  against  the  conusee.  .  Vide  Siatute-Staple,  (G), 

900?'l!  M?''''''''''  "*'"'  *  ^*"  '^''''''"  """"^  ^^  '"^"^  ^«*'°'^  •"**  ^®''"-     '  '*'''• 

t.A'!?!^^'^^  ^  ®"^  '***'l*^  •''"'  '*'^^"*  ^^  terretenants ;  for  he  shall  have 
no^contribution  any  more  than  the  conusor  himself.     Ibid.  1.   37.     2  Inst. 

An^' iTf  ^^  '"^"^  *Pi"'*  *^®  ^""''^  ««^  terretenants:    Cro.  Car.  295. 
thathl  ia    war'nl^^^^^^^^  t''^ ''   °" '^^'*'' ^^  ^^^^  "^^  '^«-   "  dea3,   or 

IntL     rRor9Sa  h%l"''  "'''''""^' ''  "^^^  ^^  -^^  »g--«'  '^-  ^er«.ten. 

So,  if  the  conusee  extends  part  of  the  lands  of  the  conusor  only,  the  terre- 


tenant  may  baye  a  uirt facias  in  the  nature  of  an  audita  querela  against  bim^ 
{^r  an  audita  querela,  at  his  election.     R*  Jon.  80. 

A  scire  facias  upon  a  recognizance  must  pursue  the  recognizance* 

It  caonet  be  tested  the  same  day  the  party  makes  default.     Str.  1220. 

Scire  facias  against  bail  in  error  on  a  judgment  for  damages,  must  be  to  shew 
pause  why  plaintS*  should  not  haxre  execution  of  the  debt  aforesaid,  (the  specifio 
sum  in  the  recognizance),  not  of  the  damages.     Wils.  98. 

But  ifitcOQciudes,  jfuare  executionem  non,  he.  juxta  formam  recuperation, 
pradicL  instead  of  (recogn.)  it  shall  be  amended,  for  it  is  surplusage.  R.  3 
Mod.  351  • 

Scire  facit$s  in  the  petty-bag  will  lie  on  a  bond  given  to  the  late  king,  his  execu- 
tors and  administrators,  as  within  33  H.  8.  c.  39.     2  Ld.  Raym.  1327.  in  Chancery. 

(3  L  17.)  Scire  facias  for  other  causes. 

So,  if  a  judgment  be  reversed  after  execution,  a  scire  Jacias  lies  for  the 
jlefendant  against  the  piaintiflffor  the  money  recovered*     Jon.  326. 

If  there  be  judgment  in  error  to  reverse  a  fine,  a  scire  Jacias  lies  [^jagainst 
the  terretenants.  and  it  lies  before  or  after  judgment,  in  the  discretion  of  the 
court.     Hard.  163,  4. 

If  there  be  judgment  for  the  plaintiff  in  replevin,  and  a  return  is  not  made, 
a  scire  facias  lies  against  the  pledges.    9  Mod.  Ca.  313.  Vide  ante,  (3  K  5.) 

Scire  facias  in  replevin  will  He  on  plaint,  or  on  writ.  One  may  be*  bail  with 
others  for  himself ;  it  ekmgat,  is  returned  for  the  principal,  the  pledges  maybe 
sued  (  if  the  writ  of  inquiry  is  reducible  to  a  certainty,  it  is  enough  ;  and  disoonti- 
nuance  is  nothing  in  this  suit,  unless  it  had  been  void  or  a  nullity.    Fort.  330. 

^  Scire  facias  IB  the  proper  remedy  to  avoid  a  patent  of  lands,  issued  by  mis- 
take.    Jackson  v.  Hart,  12  Johns.  Rep.  77. 

But  a  patent  may  be  declared  void,  from  defects  appearing  on  its  face,  without  a 
sci.fa.    Alexander  V.  Greenup,  1  Munf.  134. 

Wherever  there  is  a  change  of  parties  by  marriage,  bankruptcy  or  death,  whereby 
other  persons  become  interested  in  the  execution  of  a  judgment,  a  scire  facias  \b  ne- 
cessary to  make  such  persons  party  to  the  judgment.  Johnson  «.  Parmely,  17 
Johns.  Rep.  271.  y 

(3  L  18.)  Judgment  in  a  scire  facias^ 

Judgment  in  scire  facias  depends  upon  the  original  judgment ;  for  if  this 
is  reversed,  the  judgment  in  scire  facias  does  not  stand  in  force*  3  Mod. 
187.     Vide  ante,  (3  L  8,  9.) 

Judgment  on  a  scire  facias  cannot  give  damages  for  delay  of  execution ;  but  if  it 
does,  it  may  be  reversed  for  that,  and  affirmed  pro  residua.  Str.  807.  L#  Raym. 
1632. 

But  if  it  is  found  that  plaintiff  is  damnified,  and  put  to  costs  to  GcL,  it  is  well ;  f>r 
it  is  only  meant  as  a  foundation  for  the  costs  de  iacremento.  Damages  may  mean 
eosts.     3  B.  M.  1789. 

A  motion  cannot  be  made  in  arrest  of  judgment  on  a  sd.  fa,  after  the  first  four 
days  of  term.     3  Price,  203. 

Although  the  3d  section  of  8  &  9  W.  3.  c.  11.  gives  costs  in  sci.  fa,  after  plea  or 
demurrer  only,  yet  after  a  judgment  by  deftiult  in  an  action  within  the  Sth  section  of 
the  Stat  and  a  sci.  fa,  issued  thereon  suggesting  breaches,  and  a  consequent  as- 
sessment of  damages^  conformably  to  the  act,  the  plaintiff  is  entitled  to  costs  under 
the  latter  part  of  the  last  mentioned  clause,  by  which  a  stay  of  proceedings  is  di- 
rected on  payment  of  future  damages,  costs  and  chaiges.  11  East»  387. 
*  The  provision  in  the  stat.  8  &  9  W.  3.  c.  11.  s.  3.,  which  gives  costs  in  all  suits 
tipon  a  writ  ef  sd.  fa,  does  not  extend  to  a  scire  facias  prosecuted  in  name  of  the 
king  to  repeid  a  patent.    7  T.  R.  367. 
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i  (3  M)  PLEADING  IN  TRESPASS, 

(8  M  1.)  The  origHiftl. 

Trespass  is  vkontitl,  which  gives  coaimis^ion  to  the  sheriff  to  hear  and 
determioe  id  bis  countj.     F.  N.  B«  85.  F. 

And  tbereoD  he  may  determine  trespass  to  any  Talue.     Ibid* 

And  it  shall  say  vi  ^i  armis.     F.  N.  6.  85.  F. 

Or,  trespass  may  be  sued  by  a  writ  directed  to  the  sheriff,  and  retomable 
in  B.  R.  or  C.  B.    F.  N.  B,  86.  H. 

And  this  writ  shall  always  say,  vi  et  armtt.     Ibid* 

If  it  be  for  taking  a  live  chattel,  the  writ  usually  says,  cepit  tl  abduxiu     F« 
N.  B.  88.  B.  ^ 

If  for  a  dead  chattel,  cepit  et  asportavH*     Ibid* 

If  for  moveable  chattels,  prelii^  &c*     Reg.  93*  b« 

If  for  immoveable,  ad  valentianij  &c.     Ibid. 

But  cepit  el  abduxit^  or  asporlavity  may  be  used  promiscuously  for  live  or 
dead  chattels. 

[*]So, /^re/u  or  ad  valentiam  may  be  used  promiscupusly'for  a  live  or  dead 
thing.     F.  N.  B.  88.  M.     Dy.  121.  b.     2  Cro.  307.     2  Vent.  174. 

So,  if  it  he  omitted  in  trespass  for  taking  cattle,  it  is  not  fatal ;  for  they  may 
be  returned.     Reg.  97.  b.       • 

So,  the  omission  does  not  prejudice  in  any  ease  after  verdict.  R«  )  Sid* 
39.     2  Vent.  1 74. 

Nor,  upon  a  general  demurrer.     Semb.  2  Cro.  1 47.    Coot.  2  Lev*  230* 

{i  M  2.)  Process. 

The  process  in  trespass  is  attachment  and  distress  ;  and  it  upon  the  at- 
tachment or  distress  the  sheriff  returns  nihil^  a  capias^  aUas^plyantt  and  ext< 
Ifen/,  and  process  to  outlawry.     1  BrovvnI.  193. 

If,  at  the  return  of  the  attachment,  the  defendant  does  not  appear,  nor 
east  an  essoin,  he  shall  lose  the  goods  attached.     Ibid. 

If  he  casts  an  essoin,  he  shall  liave  a  writ  to  the  sheriflT  for  restitution  of 
his  goods.     Ibid. 

Though  he  does  not  appear  at  the  day  to  which  the  essoin  is  adjourned. 
Ibid. 

When  trespass  lies  or  not,  and  by  or  against ^  whom,  vide  Trespass,  (A  1, 

^^*)     «... 

When  with  a  simvl  cunij  &c.  vide  Trespass,  (C  1.) 

(3  M  8.)  Declaration. — In  what  county  alleged. 

Declaration  in  trespass  quart  clausumf  regit,  must  be  alleged  in  the  ooanty 
where  the  land  lies. 

So,  for  any  local  trespass. 

But  for  battery,  taking  of  goods,  &c.  it  may  be  in  any  county.  Vide  Ac« 
tion,  (N  12.) 

(3  M  4.)  Must  be  direct  and  positive. 

It  must  be  direct  and  positive ;  and  therefore,  if  the  plaintiff  declares, 

£u>d  cum  defendant,  &c.  it  is  bad,  for  nothing  is  directly  affirmed.     R.  Cro. 
1.  507.     Nov,  58.     R.  after  verdict,  2  Bui.  2 1 5.     Semb.  2  I^iev.  1 93.  206. 
F,  g.  256.    {  Vide  Collier  v.  Moulton,  7  Johns.  Rep.  109.    But  held  to  be 
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good  after  verdict,  or  on  general  demurrer.  Coffin  v.  Coffin,  3  Mass.  Rep. 
358.     Horton  v.  Monk,  I  Browae,  68.  ( 

Though,  the  defendant  confesses  and  justifies  tlie  trespass.     R,  2  Jon.  197. 

So,  since  the  st.  4  &  5  An.  16.  for  this  does  not  enlarge  the  former  stat- 
utes, after  verdict.     R.  in  C.  B.  P.  2  Geo.     R.  ihm.  M.  5  Geo. 

So,  if  the  platntifT declares  quare  cum,  &c.     R.  Sal.  636. 

But  nee  nan  de  eo  quod^  &c.  after  a  quod  cum,  is  a  positive  chaige.  Str*  681.  8 
Ld.  Raym.  1413^ 

Quod  CUM  is  well  enough  after  verdict,  though  possibly  it  might  be  bad  atk  demnp- 
rer.     1  Wils.  99.  -«  /         » 

In  E.  B.  by  bill,  the  allegation  that  whereas  iA  trespass  is  bad ;  but  in  C.  B*  tke 
defect  is  aided  by  the  recital  of  the  original.     2  Wils.  203. 

A  new  assignment  is  not  admissible,  where  only  one  act  of  trespass  has  been 
committed,  and  the  defendant's  attempt  to  justify  such  act  cannot  be  supported.  16 
East,  825.     7  Taunt.  166. 

If  a  defendant,  by  the  abuse  of  an  authority  in  law,  has  made  himself  a  [*]  tres- 
passer ab  initioy  and  the  plaintifi^declares  in  the  same  count,,  first  for  the  original  acfy 
which  might  have  been  justified  had  not  the  authority  been  deviated  from,  and  then 
for  the  subsequent  outrage  or  abuse  ;  the  defendant  by  justifying  the  previous  act, 
under  the  authority  in  law,  answers  liie  entire  cause  of  complaint ;  and  the  plaintifi^ 
in  order  to  cut  down  the  defence,  must  reply  the  subsequent  abuse.  3  T.  R.  292. 
1  H.  B.  555. 

If  a  trespass  was  greater  than  the  occasion  rendered  necessary,  the  plaintifT, 
where  the  abuse  was  of  an  authority  in  law,  will  reply  the  excess.  2  Wils.  313.  2 
Wils.  20.     5  Taunt.  69.  ;  otherwise  he  will  newly  assign  it.     8  T.  R.  78. 

(3  M  5.)  Must  be  certain. 

It  must  be  certain,  and  therefore  must  shew  the  quantity  and  qualitj  of  the 
cattle  or  goods  taken.  R.  5  vJo.  34.  b.  j  Vide  Oystead  v.  Shed,  12  Mass. 
Rep.  506.  Richardson  v.  Eastman,  12  Mass.  Rep.  505.  MayGeld  7.  White, 
I  Browne,  241 .  }       Vide  ante,  (C  2 1 .) 

.The  goods  must  be  specified,  for  otherwise  defendant  could  not  justify,  nor  could 
the  reoovery  be  pleaded  in  bar  to  another  action.  4  B.  M.  2455.  [Nor  will  a 
verdict  cure  the  defect.     Ibid.] 

If  the  word  is  general :  as.  Ires  pullos,  &c.  it  must  give  an  Anglice*  Lut. 
1492. 

But  it  is  sufficient  that  the  quantity,  &c.  is  ascertained  by  a  thing  to  which 
It  refers :  as  a  declaration,  quare  cialam  cepii  et  diversa  vestimenin  in  cista 
pradicta,  is  good,  without  saying  what  clothes  he  took.  R.  Al.  9.  Vide 
ante,  (C  27.) 

And  in  trespass  oimre  clausumf  regit  the  declaration  may  be  general,  without  nam- 
ing the  closes  which  draws  on  the  common  bar,  and  nev^  assignment.  2  Bl.  1069. 
^Yide  Duigin  v.  Leigfaten,  10  Mass.  Rep.  56.  ^ 

It  must  allege  the  time  of  the  trespass  before  the  declaration  filed  ;  and 
therefore,  if  the  declaration  is  filed  in  Trinity  term,  and  the  trespass  alleged 
after  the  term  and  before  trial,  it  is  bad.     1  Sid.  308. 

If  it  is  alleged  after  the  declaration  filed,  at  any  time,  it  is  bad  upon  de- 
murrer. 

If  it  is  alleged  after  the  declaration  and  before  I  rial)  it  is  bnd  after  verdict, 
except  where  the  jury  find  specially  that  the  defendant  was^^uitty  before  the 
declaration  filed.     R.  1  Sid.  308.     R.  M.  8  VV.  3.     SriL  662. 

But,  if  it  is  alleged  at  a  day  after  trial,  it  will  be  aided  by  verdict.  Ibid. 
Vide  ante,  (C  1 9.) 

Or,  at  an  impossible  day.     R.  M.  8  W.  3. 

If  it  is  alleged  that  such  a  day   the  defendant  imprisoned  him',  and  dc  - 
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tained  him  twentj-four  dajs,  without  sajing  wfaen^  it  shail  be  intended  m* 
mediately  after  the  imprisonment.     R.  2  Cro.  664* 

If  it  alleges  et  alia  enormia  eis  intulit  instead  of  e»,  it  is  not  material.    Ibid. 

So,  if  it  alleges  the  trespass  in  a  close  vocat.  A.  abuitan*  evptr  terras  B. 
in  D.,the  close  shall  be  intended  in  D.     R.  3  Rol.  25K  1.  45. 

Matters  in  aggravation  may  be  given  in  evidence.  2  M.  &  S.  79.  -^  Vide 
Avery  v.  Ray,  1  Mass.  Rep/  12.  Johnson  «.  Courts,  8  Har.  &  M'Hen.  510. 
And  so  many  thiojgs  may  be  averred  in  aggravation,  which  would  not  of  themselves 
be  a  cause  of  action.  Uorton  v.  Monk,  1  Browne,  65.  Heminway  v.  Saxton,  3 
Mass.  Rep.  222. 

In  trespass  against  the  sheriflT,  for  the  act  of  his  deputy,  the  declaration  need 
not  set  forth  that  ^e  act  was  done  by  the  deputy.  GrinneU  v.  PhilJips,  1  Mass^ 
Rep.  680. 

A  declaration  in  trespass  for  entering  the  plaintifi's  house,  taking  his  goods,  and 
terrifyiiig  and  imprisoning  his  wife,  is  good  after  verdict ;  and  the  injury  done  to 
the  wife  shall  be  intended  as  matter  of  aggravation  only.  Heminway  v.  Saxton,  tcl 
9u,pra.  y 

(3  M  6.)  Must  be  conformable  to  the  original. 

It  must  be  conformable  to  the  original ;  and  therefore,  if  the  de.claratiom 
18  quart  clattsa,  when  the  original  was  quare  clausum  fregit^  it  is  bad.  R. 
Cro.  El.  185.     Vide  ante,  (C  13.) 

[*]lfthe  declaration  is'juare  clauium^  omitting  yW^fi/,  and  the  writ^tiar* 
clausum  fregiL     Per  two  J.  Vent.  cont.     ^  Vent.  153. 

But  an  immaterial  variance,  or  what  may  be  supplied  by  intendment,  does 
not  prejudice.     Ibid. 

Nor,  a  mistake  of  summon,  for  attach.     Vide  ante,  (C  13.) 

(3  M  7.)  Must  be  vi  et  artnis. 

It  must  be  vi  et  armis  et  contra  pacem  ;  for  the  omission  is  substance.  K. 
2  Cro.  443.  526.  536.  Adm.  Cro.  Car.  325.  R.  that  it  was  form.  2  Cro. 
130.     R.  Sal.  636.  640.     Carth.  66. 

But  now,  by  the  st.  1 6  &  1 7  Car.  2.  8.  it  is  aided  after  verdict. 

This  statute  appUes  to  those  eases  only  which  appear  on  the  face  of  the  decla> 
ation  to  have  been  intended  to  be  actions  of  trespass,  and  not  where  the  memoran* 
dum  is  of  **  an  action  of  trespass  on  the  case."    6  T.  R.  125. 

And  by  the  st.  4  &  5  An.  16.  upon  a  general  demurrer. 

So,  if  it  is  recited  in  the  writ,  it  is  sufficient ;  though  it  is  omitted  in  the 
declaration.  R.  Lut.  1509.  Semb.  Sti.  408.  Dub.  F,  g.  266.  Vide 
ante,  (C  12.) 

(3M  8.)  Must  be  contra  pacem. 

It  must  be  contra  pacem  nuper  regis  ^  regis  ntmc,  if  the  trespass  is  alleg- 
ed in  a  former  reign.  R.  Sho.  28.  Adm.  2  Vent.  49.  2  Cro.  377.  R. 
Sal.  636.     R.  that  it  may  be  so.     1 1  H.  4.  15.  b. 

But  contra  pacem  nuper  regis  et  regis  nunc^  where  the  whole  was  in  a  for- 
mer reign,  is  surplusage  as  to  the  words  regis  nunc,  and  shall  be  aided.  R. 
2  Cro.  377.     3  Bui.  82.     R.  Carth.  95. 

So,  contra  pacem  regis  ni/nc,  if  trespass  is  such  a  year,  which  '^aa  in  a  for- 
mer reign  ;  for  the  court,  takes  notice  of  the  king's  demise.     R.  Sal.   640. 

It  mu?t  mention  the  goods  to  be  so  much  nrc/it,  or  ad  vaUntiam,  &c.  2 
Lev.  230.     Vide,  ante,  (3  M  1 .) 

But  it  is  sufficient  if  it  is  in  the  writ,  though  omitted  in  the  declaration. 
R.  1  Sid.  150.     Vide  ante.  (C  13.) 
[•635]  ^  ^ 
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Af^d  shall  be  aided  aft^  Terdict,  and  upon  a  general  demurrer,  for  it  is 
•formoDly.     2  Cro.  148.     Vide  ante,  (3  M  \.) 

(3  M  9*)  Must  shew  a  property  or  possession  in  the  plaintiff. 

So,  the  declaratioQ  must  say  that  the  property,  or  at  least  the  possessios, 
of  the  land  or  goods,  ^c.  is  in  the  plaintiff^  and  therefore,  if  in  trespass 
ipsius  quer.jor  sua^  is  not  inserted,  it  is  bad.     R*  1  Sid.  lo>* 

And  it  will  be  bad  after  verdict.     Ibid. 

{  But  in  North  Carolina,  the  owner  of  wild  lands  may  bring  trespass, 
thouglhhe  be  not  in  the  actual  possession.  Kennedy  v.  VVbeatly,  2  Hayw» 
402.  } 

In  tr6S|>as8  de  bonisy  the  omitting  to  state  that  the  goods  were  the  plaintiff'a  10 
DOl  cured  by  a  verdict,  for  the  plaintifi^s  tide  rests  on  that  pointy  and  a  veidict  never 
cures  a  defect  of  title.     1  F.  381.  478.  548.     Stra.  1023. 

But  in  an  action  by  original,  if  the  writ  states  the  goods  were  the  plaialifffa,  it 
win  cure  the  osiisaion  in  the  declaration.     R.  Ibid. 

And  if  the  goods  are  from  their  nature  likely  to  be  appropriated,  or  an^xed  to 
any  particular  place,  and  to  belong  to  the  occupier  of  that  place,  if  the  place  is  alleg- 
ed to  be  the  plaintifi^'s  no  objection  can  be  taken  after  verdict,  because  tSe  goooa 
are  not  expressly  shewn  to  be  hiss.     Ld*  R.  239. 

[*]Thu8  in  trespass  for  fishing  in  the  plaintifi^s  several  fishery,  and  taking  fish, 
ttiough  the  dedaration  ^did  not  stale  that  the  fish  belonged  to  the  plaintiff,  the  ceurt 
hekl  that  as  the  fishery  appeared  to  be  his,  Aey  would,  aHer  verdict,  take  it  tha  fish 
weiehiaalso.    Ld.  R.  239.  P.  G. 

Though  it  is  q*jare  clausumf regit  of  the  plaintiff,  and  5  cat'eclat^fa^ni  thidem 
ceptf,  omitting  $ui\  for  it  shall  not  be  intended  the  plaintiiPs  hay,  though  it 
is  in  his  close,  without  being  alleged. .   R.  2  Lev.  \&Q^ 

So,  a  declaration  by  husband  and  wife  for  taking  the  wife^4  goods,  is  not 
good,  without  saying  that  (hey  were  (he  goods  of  the  husband;  for  it  shall 
not  be  intended.  R«  2  I^v.  20. 

So,  a  declaration  for  takiog  goods  ?k  persona  of  the  plaintiff,  shall  not  be  in- 
tended in  his  possesion.  R.  per  three  J«  two^ont.  Yel.^  36.  2  pro.  46. 
1  Brownl.  192. 

1^0,  trespass  by  dean  and  chapter  for  entering  the  close  of  thedeao,  is  not 
good.    R.  Cro*  El.  200. 

So,  trespass  for  taking  irUicum  out  of  his  close  in  D.,  and  such  a  thing  Je 
bonis  of  the  plaiutiffin  D. ;  for  de  bonis  of  the  plaintiif  does  not  extend  to  the 
triticum*     R.Mod.  Ca.  15. 

'    So,  trespass  quare  equos  in  clauao  suo  existen*^  e/  10  congios  Irilicide  bonis 
plaintiff  ea;t5/en.,  does  not  shew  a  property  in  the  hordes.     R.  Sal.  640. 

But  if  ipsitts  querentis  or  sua  is  in  the  original  recited,  it  is  sufficient  though 
omitted  in  the  declaration.  R.  1  Sid.  187.  R.  Lut.  1509.  Vide  ante, 
(C  12.) 

So,  if  the  defendant  by  his  plea  shews  the  goods  to  be  in  the  possession  oi 
the  plaintiff,  this  aids  the  declaration.     R.    I  Sid.  185.  Vide  ante,  (C  85.) 

And,  in  trespass  for  things  which  are/eree  naturo^^  and  not  reclaimed,  the 
plaintiff  must  not  say  suos.     R.  22  H.  6.  59.  b. 

As,  in  trespass  fuare  cnnicxdos^  damus^  piscts,  &c.  cepity  he  must  not  say 
suosy  or  ipsius.     II.  3  Lev.  227. 

Yet,  in  trespass  for  taking  animals  which  were  /era  7ia<iM'(6,  if  he  shews 
them  to  be  reclaimed,  he  may  suos.     22  H.  6.  59.  b. 

Or,  for  taking  monkies,  parrots,  &c. ;  ^r  they  are  meichandize,  and  val- 
uable.    2  Cro.  262.  r'" 

,Or,  for  taking  ferasnaturoi  in  his  soiVp'ark,  or  warren,  for  be  has  the  poa- 
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8CS8017  property  ,  as,  quare  clausum /regit,  or,  pareumj  or  warrenam  fr^U 
et  cuniculot  sues,  Harms  siios,  &c.  ibidem  invent,  cepit^  &c.  R.  22  H,  6.  69.  b.  . 
2  Cro.  195.     R.  Cro.  Car.  653.     7  Co.  17.  b.     (Com.  34.)  Dub.  3  Lev. 
227.     R.  Sal.  556.  (Vide  I  Ld.  Ray.  250.) 

So,  in  trespass  quare  cuniculos  suof,  &c.  cepit,  generally  19  well  after  ver- 
dict ;  for  they  shall  be  intended  to  be  lame,  or  reclaimed,  or  dead.  R.  6ro. 
Car.  18.     R.  Ray.  16.     D.  Cro.  El.  125.     Ow.'93.     R.  5  Mod.  375. 

So,  quare  canem  suum.     R.  cont.  3  Leo.  219. 

So,  quare  pUces  8UOS  in  seperali  piscaria  querenlis   cepit.     R.   Jon.  440. 

Cro.  Car.  553, 4.  .  r   u 

So,  if  the  plaintiff  declares   quare  clausum  in  usu  et  occupattone  ot  the 

plaintiff,  it  is  well.     R.  P.  3  W.  &  M.  ^        ,      . 

[*JOr,  quare  bona  sua,  viz*  unam  carectat.fani  in  stabulo  defeadmtis  cepit^ 
though  he  does  not  say  «*»,  for  the  viz.  makes  it  a  particular  of  bona  sua*    R. 

3W.  &M.  ,       ^ 

So,  if  he  declares  quare  10  carectat.  soli  ad  valentiam  100«.  aftd  \Optcta» 
maherem.  ipsvas  querentis  ad  valentiam,  &c.  it  is  sufficient ;  for  ipsius  que- 
reniis  refers  to  both.     R.  2  Rol.  250. 1.  40. 

(  3  M  10.)  When  it  may  be  with  a  coniinuando. 

A  declaration  in  trespass  may  allege  it  to  be  committed  continuando  from 
such  a  day  to  such  a  day.     2  Rol.  545. 1.  15. 

And  this  in  trespass  quare  clausiun  or  domumfregit,  as  well  as  for  spoiling 
his  grass,  or  cottii^  his  corn.  F.  N.  B.  91.  L.  2  Rol.  549. 1.  37.  40.  1 
Sid.  319. 

Or,  for  cutting  down  several  acres  of  wood.     1  Sid.  319« 

Or,  for  mesne  profits,  and  asport  500  carectat.  frumenti.     Semb*  Ibid. 

Tre9pas8§s  on  different  days  may  be  laid  in  one  count,  for  breaking,  &c.  on  such 
aday,  with  a  continuanAo ;  and  if  there  are  more  counts,  the  court,  on  application, 
will  reduce  them  to  one.    Barnes,  360. 

And  the  continuando  may  be  fpr  any  trespass  which  does  not  import  repug- 
nancy, though  the  act  was  not  continued  *,  as,  for  trespass  peObus  ambuUtn-t 
do,  though  it  be  the  act  of  a  man.     Mod.  Ca.  39,  40.  Semb.  5.     Mod.  179« 

Vide  infra. 

Entering  his  close  and  killing  his  conies.     R.  Mod.  Ca.  39. 

Entering  and  hunting.     R.  Sal.  639. 

Trespass  for  breaking  a  house  or  hedge,  may  be  laid  with  a  conHmumdo^  D.  LcL 

R.  240.  .  ,    ^ 

Trespass  for  throwing  down  a  house  or  hedge,  not :  for  when  the  house  or  hedge 

IB  onco  thrown  down,  it  cannot  be  thrown  down  again.     Ld.  R.  240. 

At  least  trespass  for  throwing  down  so  many  perches  of  a  house  or  hedge,  cannot 
be  laid  with  a  continuando,     D.  Ld.  R.  240. 

Trespass  for  taking  loose  chattels  cannot  be  laid  with  a  contimumdo.    IbidL 

And  the  continuando  may  be  alleged  for  several  years,  for  10,  12,  or  500 
years.     2  Rol.  549.  1.  47.     3  Mod.  UO.     1  Sid.  253. 

It  may  be  to  a  day  after  the  term  began,  if  it  be  before  the  bill  Eled.    1>. 

1  Vent.  264. 

But,  regularly,  a  con^inuan  Jo  cannot  be  alleged  in  a  trespass  which  has  not 
continuance:  as,  for  a  single  act;  as,  in  trespass  quare  arborem  sucdJUt^ 
equum  cepit,  &c.     R.  2  Rol.  549.  I.  4T.     1  Sid.  319.     R.  Sal.  639. 

Nor  for  the  act  of  a  man,  though  the  act  in  its  nature  may  be  done  upon 
several  days  ;  for  a  man  cannot  act  continually  several  days  without  inter- 
ruption by  sleep,  meals,  kc. :  and  therefore  trespass,  quare  ejecit  billets 


Pkadmg  in  trespass.  081 

super  ivlum  iunm  eoniinuando  ejectumem^  tic.  is  bad*    R.  1  Sid*  234.  S49. 
R.  1  Vent.  363.     Vide  supra. 

'  So,  trespass  quare  grana  cqril  tt  asportavii  continuando  asportation.  Semb. 
1  Sid.  319. 

Qvare  occidit  20  cuniculos^  Sic.  contimutndo.     Mod.  Ca.  39.     SaU  639. 

So,  the  continuando  ought  to  be  certain ;  and  therefore  continuando  {*]f>i<- 
cation.,  without  saying  the  quantity  and  quality  of  the  fish,  is  bad.  R.  after 
verdict  by  three  J.  Scrogs  coot.     1  Vent.  339.     2  Jon.  109. 

So,  continuando  tisque  diem  exhibitionis  billce,  without  saying  what  day,  is 
bad ;  though  it  appears  upon  the  record.     Semb.  2  Rol.  135. 

So,  continuando  to  a  day  after  the  commencement  of  the  action,  and  entire 
damages,  is  bad  after  verdict.     D.  1  Vent.  104.  R.  1  Vent  264. 

Yet  continuatido  transgression,  pradict.,  generally,  is  good^     )  Sid.  224. 
'5  Mod.  1 79. 

And  if  the  declaration  is  for  one  trespass,  which  may,  and  another  which 
cannot  be  with  a  coniinuandoj  the  continuando  transgress,  prctd.  shall  be  re- 
strained to  the  trespass  only,  which  may  after  verdict.  R.  1  Sid.  249.  319, 
379.     R.  1  Vent.  363.     2  Jon.  194.    3  Lev.  94.    R.  Sal.  639. 

Where  a  4:oniinuando  ia  subjoined  generally  to  several  acts,  and  is  properly  ap« 
plicable  to  some  only,  it  shall  be  con£ed  to  them  after  verdict  D.  Ld.  R.  239. 
240. 

And  though  a  continuando  is  expressly  confined  to  a  cbaige  which  cannot  be 
laid  with  a  continuando,  if  the  count  in  which  it  is  contained  comprehends  other 
charges  upon  which  damages  might  be  given,  the  court  will  presume  afler  verdict 
that  no  damages  were  given  for  the  matter  improperly  laid  with  the  continuando.  R. 
Ld.  R.  239. 

So,  continuando transgr.  quoad^  &.c.which  is  expressed  minus  certe,  shall  be 
aided  after  verdict.     R.  1  Sid.  249. 

So,  a  continuando  to  a  day  impossible,  or  after  trial.     Vide  ante,  (3  M  5.) 

So  the  plaintifi  may  allege  the  trespass  with  a  continuando^  or  that  diver" 
sis  diebus  et  vicibus  inter  such  a  day  and  such  a  day,  &c.  Sal.  639. 

So,  the  plaintiff  may  allege  a  matter  for  aggravation  of  the  trespass,  though 
an  action  is  not  maintainable  for  it  by  itself  :  as,  entry  into  his  house,  and 
battery  of  his  wife  and  children,  &c.  though  trespass  does  not  lie  for  this 
without  special  damage.    Sal.  642. 

Entry  into  his  close  continuando  nsqt^e  6  Nov.  if  the  king  pardons  the  Ires- 

{>ass  as  to  him  to  25  Sept.,  no  capiat,  is  necessary,  the  continuando  being  al- 
effed  for  a^ravation.     R.  2  Cro.  207. 

Declaration  that  the  defendant  on  such  a  day^  and  on  divers  o^er  diiys,  &c.  aa- 
aaulted  the  plaintiff,  is  bad.     Cowp.  828. 

^  So,  a  declaration  that  there  afterwards  the  defendant  continuing  his  assault  last 
aforesaid,  is  not  within  the  technical  import  of  a  continuando,  Benson  v.  Swift,  2 
Mass.  Rep.  60.  ^ 

A  decUuratfon  that  A.  on  a.  certain  day,  and  on  divers  other  days,  made  as  assaidt 
on  B.,  held  bad  on  special  demurrer.    2  Smith,  445.     6  East,  395. 

A  declaration  that  the  defendant  on  such  a  day,  and  on  divers  other  diiysy  assaulted 
f  he  plaintiff,  w^  held  good*    2  B.  &  P«  429. 

(3  M  11.)  Pleas  in  trespass.— ^Not  guilty. 

To  trespass  the  defendant  may  plead  the  general  issue,  not  guilty. 
Not  guilty  infra  sex  annos.     Lev.  Ent.  203. 
Or,  infra  qvatuor  annos. 

Though  he  was  indicted  and  found  guilty,  or  submitted  to  a  fine  for  the 
^a^ie  trespass.    1  Rol.  863*  1. 2« 
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And  in  trespan  for  batte^y  of  his  servant, />«r  ^uad  serviiiwn  omiri^  [♦IgC- 
nerally,  not  guilty,  is  a  proper  plea :  for  he  canaot  justify  by  molliUr  manus, 
&c. )  for  this  would  not  be  a  I039  of  service*  1  RoU  393,  4.  Per  Powell, 
Lut.  1497.     Semb.  1  RoL  19. 

But  in  battery,  not  guilty  within  six  years,  instead  of  (bar  years,  U  bad. 
R*  Mod.  Ca*  40.     Sal.  423. 

On  not  guilty  pleaded,  a  freehold  may  be  given  in  evideace.  iiidr»  lOS.  2> 
Kel.  154.     7  T.  R.  854.     8  T-  R.  403.     Infra,  (3  M  34.) 

Capture  as  prize  may  be  given  under  not  guilty.     DougL  594. 

In  the  case  of  an  easement,  the  plea  must  be  special.     2  Wfls.  173. 

In  the  case  of  a  licence,  the  plea  must  be  special.     2  T.  R.  166. 

If  in  trespass  for  cutting  the  plaintiffs  posts,  the  defendant  pleads  £he  general 
issue,  and  a  special  justification,  because  they  were  wrongftilly  fixed  upon  his  land ; 
since  this  admits  that  the  property  therein  remained  with  £e  plaintifl[;  he  cannot  de-» 
fend  the  act  under  the  general  issue,  on  the  ground  that  the  proper^,  by  the  act  of 
annexation,  became  his  own.     8  East,  894. 

•^  So,  in  trespass  de  bonis  aspartatis  against «  eoUeetor  of  the  customs,  it  is  a 
good  justification  that  the  goods  were  imported  contrary  to  law,  and  were  seiased  as 
forfeited.     Sailly  v.  Smith,  11  Johns.  Rep.  500. 

Nor  can  the  defendant  shew  property  in  a  stranger ;  thoug|i  it  is  otherwise  in  tro- 
ver.    Cookv.  Howanl,  13  Johns.  Rep.  276.  ^ 

(4  M  12.)  In  discharge  .-^A  release. 

Or,  he  may  plead  specially;  and  this  in  discharge,  or  in  excuse  or  justi* 
ficatfon. 

In  discharge  ho  may  plead  a  release  by  the  plaintilT.  Vide  anfe,  (S  V  I  !• 
.~2W30.) 

If  the  action  be  by  executors  for  goods  of  the  testator,  a  release  by  one  pf 
the  executors.     Win.  Ent.  1006.  (or  1119.  edit.  1680.) 

So,  if  there  are  several  defendants  in  trespass,  a  release  by  the  plaintiff  to 
one  of  the  defendants.     2  Rol.  412. 1.  20.     2  Bro.  Ent.  151. 

Or,  in  trespass  against  B.,  he  may  plead  that  the  trespass  was  committed 
wi(h  A.,  and  ihe  plaintiff' released  to  A.,  ahsqm  hoc  that  it  was  done  by  him 
alone.     R.  1  Biownl.  193.     R.  Hob.  G6. 

If  the  release  be  upon  a  day  before  the  trespass  alleged,  be  must  traverse 
the  trespass  after.     R.  4  Mod.  182. 

If  a  release  is  pleaded,  defendant  must' traverse  that  he  was  not  guilty  at  any  tune 
after,  and  before  the  bringing  the  action.     Fort.  359. 

If  a  release  is  pleaded,  he  need  not  plead  not  guilty  to  the  t?i  ti  armxs.  1 
Brown?.  196. 

A  release  in  pursuance  of  an  award  cannot  be  pleaded,  if  defendant  is  not  party 
thereto,  but  it  may  be  given  in  evidence  in  mitigation  of  damages  ;  and  if  the  words 
are  general,  the  plaintiff  shall  not  shew  that  thecauseof  action  was  not  included. 
Str.  646. 

(3  M  13.)  Accord  or  arbitrament. 

Accord  and  satisfaction.  Win.  Ent.  961,962.  (or  1075, 1076.  edit.  1680.) 
Vide  Accord,  (A  1,  &c.) 

Or,  arbitrament.  Bro.  V.  M.  429.  CI.  Ass.  179.  {  VideSellick  v.  Adams, 
15  Johns.  Rep.  197.  | 

So,  an  accord  or  aibitrament  between  the  plamtiff  and  one  defendant,  if  it 
is  performed.     2  Rol.  412. 1.  22.     R.  9  Co.  79.  b. 

So,  satisfaction,  though  it  is  illegally  obtained.     2  Rol.  b^Q.  I.  ult. 
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[*]Replicatioii. 

To  accord  pleaded,  the  plaintiffmay  reply  nid  tiel  accord,  Wia.  Eot.  961. 
(or  1075.  edit.  1680.) 

Accord  for  another  matter  with  traverse  of  the  acceptaiK^e  ia  eatisfac  tionof 
this  trespass.     Bro.  V.  M.  444. 

That  he  is  guilty  after  accord  made.    Win.  Ent.  963.  (or  1076.) 

So,  to  arbitrameotthe  plaintiff  may  reply  nul  iiel  award. 

Or,  nuUumfecerunt  aroitrium»     Bro.  V.  M.  430. 

That  the  arbitrators  were  dischai^ed.    CI.  Ass.  1 80. 

Se,  to  trespass  with  cattle  the  defendant  may  plead  that  the  plaintiiT  dis- 
trained the  cattle  damage-feasant,  and  impounded  them. 

But  it  is  a  good  replication,  that  the  cattle  died  in  the  pound  before  satis- 
faction. 

Not,  that  they  escaped  out  of  the  pound  wiihout  his  consent.  Per  three  J.. 
1  Sal.  248. 

(3  M  14.)  Recovery  in  another  action. 

Recovery  in  another  action.     Vide  Action,  (K  1,  &c.) 

(3  M  15.)  In  excuse  or  justification. — To  an  assault  and  batte- 

jry. — l)e  son  assaulU 

In  excuse  or  justification  of  an  assault  or  battery,  the  defendant  may  plead 
son  assault  demesne*     Co.  Ent.  644.  a.     Lut.  1431. 

Or,  assault  of  her  husband,  where  the  trespass  is  for  battery  of  the  wife. 
R.  Sal.  407. 

Assault  by  the  plaintifi*  upon  his  wife,  or  son,  or  father.  Win.  Ent.  1007. 
(or  1 121.  edit.  1680.)     CI.  Ass.  90. 

Assault  upon  his  master  or  servant.  3  Rol.  546.  D.  Ow«  150.  Lut.  1483. 
1  Sal.  407.     Bro.  V.  M.  484. 

If  servant  justifies,  for  that  plaintifi*  having  assaulted  his  master,  he,  in  defence  of 
his  master,  struck  him,  it  is  ill ;  it  should  be,  that  plaintifi*  would  have  beat  his  mas- 
ter if  he  had  not  inteiposed.    Str.  953. 

Assault  by  the  plaintifi*  upon  the  defendant  to  take  his  dog,  goods,  &c.  to 
intrude  into  his  house,  &c.     2  Bro.  Ent.  144. 

So,  he  may  plead  son  assault  in  trespass  for  wounding.  R.  1  Sid.  240.  1 
Rol.  19.  • 

Or,  in  mayhem,  though  every  assault  is  not  sufficient  to  maintain  it.  SaU 
642. 

So,  in  assault  against  two,  they  may  jointly  plead  son  assault.  R.  Mo. 
704. 

So,  he  may  plead  son  assault  ad  interfidendum,  or  mayhetnandum^  in  tres- 
pass for  mayhem.     2  Rol.  547. 1.  40.     Co.  Ent.  52. 

But  the  defendantcannot  justify  a  battery  in  defence  of  the  goods  or  pos- 
session of  his  master.    Semb.  Lut.  1483.     1  Sal.  407. 

[*]Replication. 

To  this  plea  the  general  replication  is  de  injuria  sua  propria^  &c. 

Or,  he  may  reply  that  he  |>ac(/?ce  arre^/avt/,  upon^  which  the  defendant 
assaulted  him. 

Thai  the  defendant  would  have  assaulted  her  husband,  father,  son,  &c. 
R.  1  Sal.  407. 
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{  To  son  assault  demesne^  the  plaiotiflfmust  reply  motiter  mantis  imposuit^; 
he  canDot  give  it  in  evidence  under  the  general  replication  of  ck  injuria  sua 
propria.     Collier  v.  Moalton^  7  Johns.  Rep.  109. 

To  the  plea  of  liberum  tenementum^  the  plaintiff  cannot  replv  de  mficrui 
suapropria;  but  must  traverse  the  title.  Hyatt  o.  Wood,  4  johng.  Rep* 
150.  } 

(3  M 16.)  MoUter  manus  imposuU. 

So,  the  defendant  may  plead  that  he  moliler  manus  itnposuit  to  prevent 
mischief;  as,  if  two  contend,  that  he  molittr  manus  imposmt  ad  eos  stparandm 
2  Bro.  Ent*  143.  . 

Quod  molittr  manus  imposuit  upon  the  plaintijEr(wbo  assaulted  another)  tor 
keep  the  peace.-  3  Bro.  Ent.  137,  8. 

And  moliter  manus  imposuit  goes  to  the  justification  of  the  battery,  as  well 
as  the  assault.  Dub.  Lut.,  9^.  3  Lev.  404.  Semb.  cont.  Cro.  El.  94.  S 
Vent.  193.     R.  ace.  Skin.*387. 

A  fortiori  it  does  not  go  to  the  wounding.  R.  Cro.  El.  94.  Semb.  Cro. 
El.  243.     Skin.  387.      \  Vide  Gates  v.  Lounsbury,  20  Johns.  Rep.  427.  \ 

So,  that  the  plaintifif  set  a  dog  upon  such  a  one,  and  he  molittr  manus 
imposuit, to  restrain  him.     2  Rol.  546.  I.  40. 

That  the  defendant  moliter  manus  imposmt  upon  the  plaifttiflT,  to  restrain 
faim  from  pulling  down  his  stall  in  a  fair.     2  Rol.  547. 1.  15. 

To  restrain  him  from  diverting  his  watercourse.     Ibid.  1.  10. 

From  taking  or  destroying  his  goods,  &c.  2  Rol.  549. 1.  7.  2  Bro.  Ent* 
143, 1 44* 

From  takiog  cattle,  &c.  in  bis  custody  upon  a  distress.     2  Rol.  549.  I.  10. 

Or,  rescuing  them.     2  Bro.  Ent.  260. 

From  taking  his  dog,  horse,  &c.    CI.  Ass.  92.     Bro.  V.  M.  486* 

From  rescuing  goods  taken  in  execution,  and  he  need  not  say  by  the  bai- 
liff's command.     R.  3  Lev.  113. 

Quod  moliter  manus  impasuit^  to  remove  him  out  of  his  house  or  close. 
Lut.  1435. 

That  plamtifi*  entered  his  house  without  bis  leave,  and  there  distuvbed  him ;  and 
i>ecause  he  would  not  go  out,  therefore  ^noliier,  &c.     B.  R.  H.  358. 

And  .he  must  shew  a  title  to  the  house  or  close;  for  it  is  not  sufficient  to 
say  that  he  was  possessed.  R.  Mo.  846.  Semb.  Lut.  1497.  Vide  ante, 
(C39.  41.— E  J  9.  21.)     Vide  infra. 

To  detain  him  quod  nan  exiret  A  tavern  before  he  had  paid  his  reckoning* 
.  CI.  Ass.  100.         . 

To  restrain  him  from  disturbing  a  parson  at  a  funeral.     R»  1  Mod.  168. 

Quod  molliter  manus  imposmt  to  bring  him  before  a  justice  of  peace  for 
cheating  at  cards.     R.  2  Rol.  546.  I.  30. 

To  arrest  him  upon  a  justice  of  the  peace^s  warrant.     2  Rol.  546.  A. 

So,  if  an  officer,  or  any  one  in  his  aid,  arrests  upon  process  of  law. 

[*3  A  battery  cannot  be  justified  by  moUiter  manus  on  an  arrest  only,  but  defendant 
must  shew  resistance,  or  an  attempt  to  rescue.     Str.  1049.     B.  R.  H.  29& 

A  defendant  may  justify  a  battery  by  pleading  moUiier  tnanuSy  &c.  in  order  to  ar> 
rest,  &c.     Willes,  14.  688. 

If  there  was  actual  force,  he  may  use  actual  force  to  remove,  without  a  re- 
quest to  depart.     R.  Sal.  641. 

Otherwise,  where  only  force  in  law.     Semb.  Ibid. 

If  the  defendant  pleads  molliter  manus  in  defence  of  his  possession,  be 
need  not  shew  by  what  title  he  was  possessed ;  for  it  is  only  inducemtet  lb 
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tbe  plea.     R.  Cro«  Can  138*     R.  conU  Mo.  846.     Semb.  cont.  Lut.  1497. 
Vide  supra— vide  ante,  (E  19.  21.) 

Bat  a  man  cannot  plead  that  he  threw  stones  mollUer  against  a  trespasser 
to  remove  him,  &c.     R.  2  Rol.  548.  I.  45* 

In  trespass  for  throwing  water  upon  the  plaintiff,  and  into  her  apartment,  the  de- 
fendant pleaded  that  the  plaintiff  had  begun  wrongfully  to  block  up  the  defendant's 
window  in  a  house  contiguous  to  the  plaintiff's  room  ;  that  he  prayed  her  to  desist, 
and  upon  her  refusal,  threw  a  little  water  into  the  room  to  hinder,  &q.  Plea  held 
bad.     4  Taunt.  821. 

Nor,  justify  a  wounding  hj  a  molliUr  manu$*  Semb.  2  Rol.  548. 1.  35. 
Lut.  1436.  1483.      1  Rol.  19. 

Where,  to  a  declaration  for  striking  the  plaintiff  repeated  blows,  and  with  great 
ibrce  and  violence,  several  times  knocking  her  down,  the  defendeoit  pleaded  that 
molliler  manus  impomity  in  order  to  turn  Sie  plaintiff  out  of  his  house,  where  she 
continued  against  his  wDl,  the  plea^  on  special  demurrer,  was  held  bad.  8  T«  R. 
299. 

And,  if  he  concludes  ei  tic  molliler  insult  ftcity  for  monus  imposuitj  it  will 
be  bad.     R.  1  Sid.  441.     1  Mod.  36. 

So,  a  defendant  cannot  justify  man.  imposition.,  because  the  plaintiff  would 
have  struck  his  horse,  &c.  without  saying  that  he  assaulted  or  beat.  R. 
Lut.  1483. 

Or,  to  remove  him  from  his  land,  without  saying  he  was  upon  it.  R. 
Lut.  1497. 

Or,  that  he  removed  him  from  off  a  horse,  which  he  had  borrowed  for 
two  days,  because  he  went  out  of  his  way.     R.  1  Brownl.  218.  2  Cro.  ^36. 

So,  he  caiinot  justify  the  battery  of  a  servant,  by  which  the  plaintiff  lost 
)iis  service,  by  moUiler  manus  imposuil,     Lut.  1497.     Vide  ante,  (3  M  11.) 

Replication* 

To  molliter  manus  the  plaintiff  may  reply  de  son  tort  demesnt.  Tho. 
Ent.  422. 

Or,  an  outrageous  battery  absque  hoc  motlUcr,  &c.  Lut.  1436.  Skaa. 
387. 

(3  M  17. )  Defence  of  his  possession. 

So,  the  defendant  may  plead  to  an  action  for  assault  and  battery,  that  it  was 
in  defence  of  bis  house;  fur  that  is  his  castle.  2  Rot.  548.  t.  43.  2  Bro. 
Ent  138. 

So,  in  defence  of  his  possession.  2  Rol.  548.  1.  25.  Cont.  per  Twisd# 
1  Mod.  36.     Vide  Lut.  1483. 

(*]In  defence  of  bis  servant.     2  Rol.  546.  I.  52. 
n  defence  of  his  dog,  cattle,  &c.     Ow.  ISO.     Qu.  If  it  is  not  to  be  un- 
iersioodhy  molliter  manus  imposuit.    Vide  Lut.  1483. 

If,  on  the  defendant  genti^  laying  hands  on  the  plaintiff  to  remove  him  from  his 
close,  the  plaintiff  resists,  the  defendant  may  oppose  force  to  force.     8  T.  R.  7a 

But  a  man  cannot  justify  a  wounding  in  defence  of  his  possession.  R«  2 
Rol.  548. 1.  35. 

Nor,  a  battery  for  disturbance  in  erection  of  a  bootl).     Ibid.  1.  40. 

Nor,  for  being  in  a  park  in  the  night,  if  he  does  not  resist  or  fly  from  the 
keeper.^   Ibid.  I.  30. 

Nor,  in  defence  of  his  master^s  goods.     Per  Powell,  Lut.  1483. 

(3  M  18.)  Amicable  contest. 

S0|  the  defendant  may  plead  that  he  wrestled  with  the  plaintiiTfor  a  wager. 
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(3  M  Id.)  Due  correctioii. 

S09  the  defendant  may  plead  that  the  plaintiff  was  a  lonatic,  Sic*  and  he 
chastised  him  in  order  to  hring  him  to  sound  mind.  3  Roi.  646.  1. 25.  559. 
L  50.     PK  Com.  18.  b. 

That  the  plaintiff  was  his  scholar,  and  he  corrected  him. 

Or,  his  servant,  son,  or  wife,  and  he  corrected.     31  Ed.  4.  6.  a.  53.  a. 

But  it  is  no  plea  to  trespass  for  a  battery  that  the  defendant  was  a  lunatic. 
2  Rol.  647. 1.  1 . 

{  The  master  of  a  vessel  may  inflict  due  correction  upon  the  seamen  ; 
but  if  he  exceed  the  bounds  of  moderation,  and  be  guilty  of  cruelty,  or  unne- 
cessary severity,  he  will  be  liable  as  a  trespasser.  Brown  v.  Howard,  14 
Johns.  Rep.  119.} 

(3  M  30.)  Inevitable  necessity. 

So,  the  defendant  may  plead  that  he  did  it  through  inevitable  necessity 
against  his  will :  as,  that  at  a  muster  he  (being  a  soldier)  discharged  his  mus- 
ket, and  the  plaintiff  suddenly  crost  him,  whereby  he  was  inevitably  struck, 
against  his  will.     R.  2  Rol.  548.  I.  10.     Mo.  864.     Vide  poat,  (S  M  30.) 

But  the  plea  is  not  good,  if  it  does  not  appear  to  the  court  that  it  was  inevi- 
table without  the  defendant's  default  or  negligence ;  as,  if  he  says  the  plaintiff' 
casually  had  the  gun  discharged  in  his  face.  R.  2  Rol.  548. 1.  10.  Mo« 
864.    Ray.  433. 

That  A.  assaulted  him,  and  in  liiling  up  his  stick  far  his  defence  he  casu- 
ally struck  the  plaintiff.    Ray.  433. 

So,  in  trespass  for  assault  and  battery,  plea,  that  the  horse  upon  a  fright 
run  aeainst  the  plaintiff,  who,  upon  being  called  to,  would  not  get  out  of  the 
way,  IS  bad :  for  it  does  not  answer  the  battery.     R.  4  Mod.  405. 

So,  plea,  that  he  shot  an  arrow  at  butts,  and  wounded  the  plaintiff  against 
his  will.     31  H.  7.  38.  a.     Ray.  433. 

That  he  cut  down  his  hedge,  and  the  branches  of  the  trees,  ^so  invUoj 
fell  upon  the  land  of  the  plaintiff.     Ray.  433. 

Or,  fell  into  the  river,  whereby  the  watercourse  to  the  plaintiff's  mill  was 
stopped.     Ray.  433. 

That  in  building  his  house  timber  ip$o  invito  fell  upon  the  bouse  of  ano- 
ther.   Ibid. 

[«](S  M  21.)  To  an  assault/?^  quod  cansartnim^  &c.  Mitaif. 

So,  to  trespass  per  quod  consorlium^  or  atroitium  amisity  the  defendant 
may  plead  not  guilty. 

So,  he  may  say^  that  the  wife  or  servant  made  the  flrst  assault ;  for  if  he 
justifies  the  battery,  it  will  be  an  answer  to  the  Iqis  of  service,  ^.  which  is 
consequential.    Per  two  J.     L  Rol.  393.    Tho.  Ent.  390. 

(3  M  22.)  To  false  imprisonment. — By  his  own  authority^  as  as 

officer,  &c. 

To  trespass  for  false  imprisonment,  the  defendant  may  plead  that  he  did 
it  virtute  officii :  as,  that  he,  being  constable,  saw  the  plaintiff  break  the 
peace,  and  therefore  he  put  him  in  the  stocks.    CI.  Ass«  99. 

That,  being  constable,  he  put  the  plaintiff  in  the  stocks  for  making  hue 
and  cry  without  cause.     Bro.  V.  M.  479. 

For  keeping  a  house  of  bad  fame.    Ibid. 
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But  now,  bj  the  at.  7  J«  5*  a  constable  for  any  thing  done  bj  virtue  of 
bis  office,  may  plead  not  guilty. 

So,  the  defendant  may  plead,  that  he,  being  governor  of  the  plantatiodd^ 
committed,  till  he  was  brought  to  the  <^o'urt  o(oytr  and  Urmintr.  Ca.  Pari.  25* 

So,  the  defendant  may  plead  that  he  did  it  to  prevent  apparent  mischief, 
which  might  ensue:  as,  to  restrain  the  plaintiff,  non  sane,  from  killing  him- 
self, or  others,  burning  a  house,  or  other  mischief.  *i  Rol.  559. 1.  35.  Vide 
ante,  (3  M  19.) 

A  private  person  may  justify  breaking  and  entering  the  plaiatiflfs  houae,  and  im<« 
prisoning  his  person'to  prevent  his  conunitting  murder  on  his  wife.  2  Bos.  & 
Pul.  260. 

That  the  plaintiff  and  another  were  fighting,  and  he  restrained  him  from 
fighting  till  the  rage  was  over*     2  Rol.  559.  I.  40. 

That  the  plaintiff  was  a  cheat,  and  played  with  false  dice,  and  the  de- 
fendant took  him  to  carry  him  before  a  justice  of  peace.     Jon.  249. 

That  the  plaintiff  would  have  left  a  child  in  the  parish,  and  he  took  him 
before  a  Justice.     1  Leo.  397* 

But  it  is  no  plea,  that  he  apprehended  and  detained  binl  till  he  Consented 
to  remove  a  misdemeanour,  nuisance,  &c.     Ibid. 

The  defendant  cannot  justify  a  restraint  (because  they  threatened  to 
fight)  to  prevent  it.     2  Rol.  559.  1. 45. 

Or,  by  prescription  to  imprison  for  a  day  or  (wo  at  discretion,  if  any  one 
contemptuous  se  gesserit  towards  bailiffs  of  the  corporation,^  &c.  R#  3 
Leo.  34. 

That  he,  being  constable,  took  aWay  salmon  taken  contrary  to  the  st.  1 
El.  17.  is  not  good,  without  the  warrant  of  a  justice  of  peace.  R.  1  Sal. 
407. 

[*](3  M  23.)  By  warrant  of  a  justice  of  peace* 

But  Sy  the  st.  7  Ja.  5.  in  an  action  against  a  justice  of  the  pcace^  mayor, 
bailiff,  constable,  &c.  for  any  thing  done  by  virtue  of  their  offices,  or  against 
any  others  in  aid,  or  by  command  of  such  officers,  (which  act  is  made  perpe- 
tual by  thest.  21  Ja.  12.)  the  defendant  now  may  plead  not  guilty}  and  give 
the  special  matter  in  evidence.     Vide  ante,  (3  K  26.) 

And  therefore,  if  a  man  seizes  a  gun,  &c.  of  a  person  not  qualified,  by  a 
justice^s  v^arrant,he  may  plead  not  guilty.     Lut.  1506. 

So,  if  the  defendant  justifies,  as  judge  or  officer,  he  must  shew  his  author^ 
ity.     Ca.  Pari.  29. 

And  that  the  matter  was  within  his  conusance  Or  jurisdiction.     Ibid« 

So,  if  the  defendant  Justifies  an  arrest  by  command  of  a  justice,  or  mayor, 
be  must  shew  in  certam  for  what  cause  it  was.     R.  2  Cro*  81 « 

If  he  justifies  by  command  of  a  dean  and  chapter,  he  must  shew  a  precept| 
or  warrant.     R.  Carth.  74. 

One  warrant  of  distress  for  the  amount  of  several  duties  imposed  by  difierent  acts 
•f  parliament,  each  giving  a  power  of  distress,  is  legal,  and  may  be  pleaded  to  aa 
action  of  trespass.     7  R.  R.  367. 

The  ju^ment  of  the  commissioners  of  land  tax  on  appeal  is  conclusive  in  an  ae« 
tion  of  trespass  brought  against  the  officers  for  levying  under  a  warrant  c^  distress. 
lbid« 

So  is  the  judgment  of  commissioners  of  appeal,  and  cannot  be  questioned  in  an 
action  of  trespass.     2  Bos.  &  FuL  391^ 

-^  A  distress  warrant  for  taxes,  will  justify  the  officer,  in  trespass  quat^  dausum 
fregity  where  the  premises  are  liable  to  assessment^  but  which  have  been  erro* 
neously  assessed.     Henderson  «^  Brown,  1  Cainea'  Rep.  91.  ^ 
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(3M24.)  By  process. 

So,  the  defendant  may  plead  that  be  did  it  by  mesne  or  judicial  process 
out  of  the  king^s  court :  as,  upon  a  ca.  $a*  after  judgment  in  B.  R.  or  C.  B. 
2  Bro.  Ent.  284.     2  Vent.  1 90. 

That  he  retook  the  plaintifT  before  the  return  of  the  writ  on  mesne  procesSy 
though  he  had  voluntarily  permitted  him  to  go  at  large,  after  the  first  arrest  Semb. 
2  T.  R.  172. 

If  a  declaration  for  false  imprisonment  against  A.  and  B.  contain  two  counts,  to 
both  of  which  the  defendants  plead  not  guilty,  and  justify  the  first  under  mesne  pro- 
cess, A.  as  the  plaintiff  in  that  action,  ^^md  B.  as  the  bailiff;  and  the  plainti^  by 
new  assignment  admitting  the  arrest  to  be  lawful,  reply  that  B.  with  the  consent  of 
A.  voluntarily  released  him,  and  that  they  afterwards  imprisoned  him,  for  the  time 
mentioned  in  the  first  count ;  the  plaintiff  having  failed  in  proving  the  new  assign- 
ment, by  not  shewing  the  consent  of  A.  shall  not  be  penmtted  to  prove  the  same 
trespass  against  B.  under  the  other  count.     Semb.  2  T.  R.  172. 
tv, To  trespass,  assault,  and  false  imprisonment,  three  defendants  pleaded  a  joint 
plea  of  justification  under  process,  &c. ;  in  which  one  said  that  he,  as  attorney  for 
the  party  suing  out  that  process,  delivered  the  warrant  to  the  other  two  defendants 
(to  whom  it  was  directed)  to  be  executed,  &c. ;  and  the  two  others  that  they  exe- 
cuted, &oc» ;  and  it  was  holden  a  good  plea.     Ibid.  « 

A  ca.  aa.  on  a  judgment  afterwuds  set  aside  for  irregularity,  is  no  justification  to 
the  plaintiff ;  but,  on  an  erroneous  judgment,  it  is.     Str.  509. 

[*JOr,  upon  2i  fieri  facias  or  ca»  sa.  after  judgment  in  an  inferior  court. 
Lev.  Ent.  176.  206. 

Or,  upon  mesne  process  out  of  B.  R.  or  C.  B.     3  Lev.  62«    Thot  Ent. . 
315.  344.     1  Bro.  Ent.  219. 

Or,  an  attachment  of  privilege. 

Or,  by  homine  replegiando.     Lut.  1 430. 

Attachment,  &c.  out  of  Chancery.     Lev.  Ent.  191. 

Or,  upon  process  from  a  county  palatine. 

Or,  out  of  an  inferior  court  of  record.     Tho.  Ent.  34. 

Or,  out  of  the  court  of  Admiralty.     2  Lev.  131. 

Or,  of  a  county  or  hundred  court,  &c.     Lev.  Ent.  212.     Lut.  1440. 

Or,  by  the  command  of  the  chief  justice  to  deliver  him  ta  the  marshal  ac- 
cording to  custom*     2  Rol.  55H.  1.  35» 

If  the  defendant  justifies  by  a  judicial  process  out  of  a  superior  court,  it  is 
sufficient  to  allege  the  judgment,  writ  olca.  sa»  and  warrant  thereon  to  the 
officer. 

And  the  officer  himself  need  not  allege  the  judgment,  only  the  writ  and 
warrant.     R.  3  Lev.  20.     1  Sal.  409. 

So,  if  by  mesne  process  out  of  a  superior  court,  it  is  sufficient  to  allege 
the  writ  to  the  sheriff  and  warrant  upon  it.  - 

So,  it  is  sufficient  to  shew  a  writ  to  the  sheriff,  and  a  warrant  to  the  defend* 
ant  before  the  arrest,  though  there,  was  not  an  actual  delivery  of  the  writ  to 
the  sheriff  before  the  arrest,  if  the  defendant  had  not  notice  of  the  non-deli- 
very.    R.  3  Lev.  93.     Dub.  Mod.  Ca.  70.     R.  2  Lev.  19. 

A -defendant  in  an  action  for  false  imprisonment,  pleading  a  justificatioD  under 
mesne  process  sued  out  by  him  in  a  cause  in  which  he  was  plaintiff,  may  state  that 
the  writ  issued  upon  an  affidavit  to  hold  to  bail  without  setting  forth  the  cause  of 
action.     ST.  R.  183. 

And  if  the  writ  be  pleaded  as  sued  out  on  a  day  between  the  essoign  day  and  the 
first  day  of  term,  and  there  he  a  special  demurrer  for  that  cause,  the  objection  will 
not  prevaU,  though  the  court  do  not  sit  ip  fact  till  the  ^tiorlo  die  po^U    Ibid. 
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If  the  offieer  joins  in  the  same  plea  with  defendant,  for  whom  the  warrant  ia  no 
jiMtification,  he  forfeits  the  benefit  of  it.     Str.  609.    2  Str.  993. 

If  plaintiff  in  an  action  in  an  inferior  court,  and  officer,  jointly  justify  under  a  pro- 
cess returnable  at  next  court,  the^  must  shew  a  return  nweule ;  or  officer  trespasser 
a6  iniiioj  and  plaintiff  by  joining  m  plea  is  equally  affected.     Str.  1 164.  1  Wils.  17. 
A  principal  officer,  to  whom  returnable  process  is  directed,  must  shew  that  it  is 
returned,  but  a  subordinate  officer  need  not.     Willes,  30.     Willes,  122. 

An  officer  of  an  inferior  court  may  justify  acting  under  process,  which  is  only 
voidable,  but  not  under  void  process.     Willes,  122. 

Officers  justified  under  a  precept  staled  to  bear  date  26th  February,  issuing  out  of 
a  court  held  24th  February,  and  it  was  holden  that  the  process  was  void,  and  the 
justification  bad.     Tbid. 

QuflBre.  Whether  it  be  not  necessary  for  the  officer  of  an  inferior  court,  to  whom 
its  precepts  are  directed,  to  shew  a  precept,  under  which  he  justifies,  returned  \  Ibid. 
If  in  such  case  he  do  not,  but  rely  merely  on  the  precept  itself,  whether  it  [*]be 
necessary  for  him  to  conclude  the  plea  'prout  patet  per  recordwn,     Qusere.     Ibid. 

But  if  he  do  shew  the  return,  as  well  as  the  precept,  the  plea  must  so  conclude* 
Ibid. 

When  an  officer  of  an  inferior  court  justifies  under  a  precept  to  take  the  goods  of 
A.  in  execution,  the  precept  and  return  are  not  merely  inducement,  but  of  Sie  sub- 
fltance  of  the  justification.     Ibid. 

Though  an  officer  is  justified  in  acting  under  erroneous  process,  it  must  be  in  a 
case  where  the  court,  out  of  which  it  issued,  had  jurisdiction.     Ibid. 

defendant  justified  as  an  officer  of  an  inferior  court  for  trying,  ^.  causes  touch- 
ing mines  and  miners  within  a  certain  district :  the  plea  was  holden  bad,  because  it 
did  not  allege  that  the  defendant  below  was  a  miner,  '*  at  the  commencement  of  the 
suit  below,"  but  only  <^  when  the  execution  issued."    Ibid. 

If  the  plaintiff  in  an  action  in  an  inferior  court,  or  a  mere  stranger,  justify  under 
process,  he  must  set  forth  the  proceedings  at  lengthy  otherwise  the  plea  is  IhuI,  not 
~  only  as  it  respects  him,  but  the  officers  of  the  court  also,  who  join  with  him  in  the 
plea.    Ibid. 

Qucsre.  Whether  a  person,  who  acts  at  the  request  of  the  officers  and  in  their 
aid,  in  executing  civil  process  of  an  inferior  court,  be  such  a  straneer  ?  Ibid. 

Plea  of  justification  under  the  process  of  an  inferior  court,  holden  '*  at  the  forest 
of  D.,"  which  contains  many  thousand  acres,  without  stating  in  what  particular  part 
of  the  forest,  good.     Semb.  Ibid. 

The  proceedings  of  an  inferior  court  may  be  pleaded  by  ''  taliier  proeeuum  taty^ 
&c.  in  tiiie  case  ofofficers  of  the  court ;  and  in  the  case  of  the  party  also.  Willes, 
528. 

If  it  be  stated  in  a  plea  that  a  precept  issued  out  of  an  inferior  court,  it  will  be 
taken  that  it  was  issued  by  the  judge  of  that  court.     Ibid. . 

A  precept  out  of  an  inferior  court,  <*  to  attach  or  distrain"  the  goods  of  the  defen- 
dant, to  compel  his  appearance,  is  good.     Ibid. 

In  case,  against  an  officer  for  false  imprisonment  on  12  G.,  if  he  pleads  process 
of  an  inferior  court,  it  is  an  excuse  good  enough  for  him.     Fort.  314. 

But  if  the  justification  is  by  mesne  or  judicial  process  out  of  an  inferior 
court,  be  mast  shew  all  the  proceedings  at  large,  regularly*  Vide  ante, 
(E  18.) 

And  therefore,  if  a  good  authority  does  not  appear  for  holding  the  court, 
it  is  bad.     Lut.  918.     R.  3  Lev.  141.243.  Lut.  14G4.  1457.     2  Jou.  IG^. 
If  he  shews  an  authority  by  patqut  and  prescription,  it  is  not  good.  Scaib. 
Mod.  Ca.  70. 

In  trespass  for  taking  goods,  if  defendant  justifies  for  that,  according  to  6ustom 
of  city,  he  levied  a  plcunt,  &c.  it  \s  good  ;  though  he  does  not  say  the  court  was 
held  according  to  custom,  though  it  is  of  horses  or  geldings,  though  he  does  not  aver 
they  were  taken  within  the  jurisdiction,  (if  it  appears  they  were,)  though  ha  men- 
tions only  one  sheriff  of  London.     B.  R.  H.  299. 
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In  trespass  for  brealuog  and  entering  the  plaintiff's  close  and  taking  his  goods, 
the  defendant  may  justify  under  a  sufficient  legal  process,  if  he  had  it  in  &ct  at  the 
time,  although  he  declared  then  that  he  entered  for  another  cause.  12  WilL  3. 
(Com.  78.)     1  Ld.  Ray.  466. 

So,  if  a  plaint  was  alleged,  upon  which  taliUr  processum  fuii  that  judg- 
ment, &c.  it  was  not  sufficient  antiently.     Lut.  918. 

But  now  it  is  sufficient.  Semb.  3  Lev.  243.  R.  3  Lev.  404.  Lut.  1413, 
1414.     Videante,  (E  18.) 

If  defendant  justifies  under  a  capias  out  of  a  base  court,  in  action  of  debt,  and 
shews  that  a  plaint  was  levied,  et  taliier  procenum  fuit,  that  a  capias  r*]issued ;  it 
is  well,  without  shewing  that  a  summons  issued  before  the  capias.  2  Wik.  d.  (Com* 
574.)     Willes,  80,  S.  (J.     Willes,  688. 

So,  if  it  does  not  appear  that  the  cause  of  action  arose  within  the  jurisdic« 
tion  of  the  inferior  court,  it  is  bad.  3  Lev.  243.  [Com.  674.]  Willes, 
30.     R.  cont.  in  Ex.  M.  2  Geo. 

No  action  lies  against  either  the  party  or  the  officer  for  an  arrest  under  the  pro- 
cess of  an  inferior  court,  though  the  cause  of  action  in  the  suit  in  the  inferior  court 
did  not  arise  within  the  jurisdiction  of  that  court.     R.  Ld.  R.  229. 

Quaere,  Is  it  necessary  to  state  the  nature  and  extent  of  the  jurisdiction  of  the 
court  below t  Willes,  30. 

And  tbcreibre,  it  must  be  alleged  at  what  place  it  arose.  Semb*  Lut. 
1413. 

And  though  the  plaint  there  mentions  it  to  he  infra  jurisdiclionem^  it  h  not 
sufficient.     R.  3  Lev.  243,  4.     Cont.  Lut.  937. 

So,  if  it  does  not  appear  that  the  plaint  was  levied,  or  the  defendant  im* 
pleaded  there.     3  Lev*  404* 

Or,  before  whom  the  plaint  was  levied.     R.  Lut*  1526, 

Or,  in  what  county  (he  court  was.     Ibid. 

Or,  out  of  what  court  the  process  issued.     Lut.  1460.     R.  SaL  517. 

If  he  justifies  trespass  till  he  paid  1 1/.  10;.  hy  process  of  execution  for 
Ul.  only.     R.    2  Mod.  177. 

So,  if  he  alleges  a  mandate  by  the  court  to  6.,  to  carry  to  the  compter, 
B.  must  shew  that  he  was  detained  there ;  for  that  he  took  and  detained 
him  generally  is  not  sufficient.     R.  1  Sal.  408. 

If  he  alleges  an  attachment  out  of  an  inferior  court,  this  does  not  justify 
the  carrying  away  goods.     Mod.  Ca.  7  i  • 

Yet,  if  the  defendant  justifies  by  process  out  of  the  Admiralty,  which  re- 
cites it  to  be  a  maritime  cause,  the  defendant  need  not  aver  that  the  cause 
arose  super  altum  mare.     R.  2  Lev*  131* 

If  he  justifies  by  process  of  a  court  leef,  he  need  not  shew  that  it  was  heM 
by  grant  or  prescription.     R.  1  Sal.  200, 

So,  if  the  defendant  pleads  a  judgment  in  B.  R.  he  must  shew  where  B. 
R.  then  was,  for  that  court  is  removable.     R.  Cro.  El.  504. 

So,  if  the  defendant  justifies  by  a  sheriff's  warrant,  be  must  shew  his  war- 
rant specially*     R.  4  Mod.  378.     Vide  ante,  (E  1 7.) 

And  if  the  warrant  is  bad,  the  plaintiff  shall  have  judgment.     Semb.  Ld.  B.  586. 

He  must  shew  that  the  warrant  was  directed  to  the  defendant,  for  to  D. 
without  saying  the  aforesaid  D.,  is  not  sufficient.     Semb*  Lut*  1466. 

If  a  wanant  on  a  capias  has  two  bailiffs'^names  inserted  by  the  under-sheriff,  and 
a  blank  leil  for  a  third,  is  sealed,  and  sent  to  plaintiff's  attorney,  who  inserts  another 
bailiff's  name  in  the  blank,  it  is  a  bad  warrant,  and  no  justification  of  the  third  bailiff 
who  arrests.     2  Wils.  47. 

That  he  is  an  officer,  to  whom  the  warrant  ought  to  be  directed.     R.  Lqt. 
1464. 
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If  be  alleges  a  sheriff's  mandate  to  a  bailiflfaf  a  franchise,  he  must  say  it 
was  sealed*     2  Vent.  193. 

If  the  sheriff  or  officer  himself,  to  whom  process  is  directed,  justifies  im- 
prisonment by  force  of  such  process,  he  must  shew  the  writ  to  be  returned. 
2  Rol.  563. 1.  10.  20.     R.  1  Sal.  409.     R.  16  H.  7.  14.     21  H.  7.  22. 

[*]  An  officer  to  whom  a  mesne  process  writ  which  is  returnable  is  directed,  can- 
not justify  under  it  after  the  day  appointed  for  its  return  without  shewing  that  it  wa« 
returned.     R.  Ld.  R.  632. 

Any  other  person  may.     D.  Ld.  R.  632. 

Thus  where  a  serjeant  at  mace  justified  the  replevying  of  goods  under  a  precept 
directed  to  him  out  of  the  county  court,  the  justification  was  held  bad,  because  the 
time  for  returning  the  precept  had  elapsed,  and  the  defendant  did  not  shew  that  he 
had  returned  it     Ld.  R.  632.  P,  C. 

So  a  sheriff  cannot  justify  under  a  capiaa  ad  respondendum  afler  the  day  ap- 
pointed by  the  writ  for  ite  return  without  shewing  a  return.     D.  Ld.  R.  633. 

But  his  bailiff  may.     D.  Ld.  R.  634. 

So,  if  he  justifies  by  ^cn'yacid^,  ^/wnes  replevin^  or  other  process  returna- 
ble.    R.  lSal.410. 

But  the  bailiff  of  a  franchise,  need  not.     2  RoL  563.  1.  25. 

Nor,  a  bailiff  who  has  a  warrant  from  a  sheriff,  or  the  party,  or  any  other 
who  acts  in  aid  of  him.  R.  2  Rol.  562.  1.  45.  50.  Cont.  2  Rol.  563.  1.^ 
30.  40.  R.  ace.  Cro.  Car.  446.  Jon.  378.  R.  in  C.  B.  M.  10  An.  R.  1* 
Sal.  4P9. 

So,  the  sheriff,  or  principal  officer,  need  not  in  replevin,  or  alias  ;  for 
they  are  not  returnable.     R.  1  Sal.  210. 

Nor,  where  he  pleads  that  the  defendant  was  rescued,  whereby  be  could 
not  make  a  return.     R.  in  Etch.  M.  2  G.  2. 

But  an  officer  cannot  justify  taking  upon  a  habeas  corpus^  after  a  cepi  re- 
turned, where  the  party  is  let  to  bail ;  but  he  ought  to  aid  himself  upon  the 
bail.     R.  2  Rol.  558.  1.  25. 

So,  he  cannot  justify  by  an  order  of  Chancery,  but  it  must  be  by  attach- 
ment.    R.  1  Mod.  272. 

A  warrant  to  arrest  the  party,  ^<  to  the  end  that  he  may  become  bound,  &c.  to 
appear  at  the  next  sessions,  &c.'^  means  the  next  session  after  the  arrest,  and  not 
afler  the  date  of  the  warrant ;  an  officer  therefore  executing  it  may  justify  an  arrest 
afler  the  sessions  next  ensuing  the  date  of  the  warrant.     8  T.  R.  110. 

If  defendant  pleads  an  outlawry  and  warrant,  he  must  aver  that  the  cap,  utlagat. 
was  filed  and  remained  of  record,  and  he  must  say  praut  papet  per  record*  R.  on 
demurrer  in  C.  B.  and  affirmed  in  error  on  B.  R.     Fort.  379. 

A  sheriff's  officer  cannot  justify  entering  the  house  of  a  defendant  under  a  writ 
of  trespass  quare  elausum  fregii^  and  contmuing  there  till  the  defendant  pay  him  a 
sum  of  money,  as  and  by  the  way  of  surety  for  his  appearance.     6  T.  R.  137. 

Q^fzre,  Can  he  justify  attaching  the  defendant's  property  under  such  a  writ  ? 
Ibid. 

,  A  plea  of  justification  by  an  officer,  (to  trespass  for  taking  the  goods  of  A.  B.) 
that  he  took  them  under  a  distringas  against  C.  B.  (meaning  the  said  A.  B.)  to 
eompel  an  appearance,  with  an  averment  that  A.  B.  and  C.  B.  are  the  same  person, 
cannot  be  supported,  unless  A.  B.  appeared  in  that  action,  and  did  not  plead  the 
misnomer  in  abatement.     6  T.  R.  234. 

If  he  had  appeared  in  that  action,  and  had  onutted  to  plead  in  abatement,  he 
would  have  been  concluded  by  it.     Ibid.     2  Str.  1218. 

"The  writ  ought  only  to  have  issued  for  so  much,  and  the  court  afterwards,  on 
motion,  ordered  it  to  be  quashed,"  imports  that  it  was  quashed  for  the  excess  only. 
15  £ast,  612. 

<  Of  justifications  by  officers  acting  upder  the  authority  of  courts,  magistrates, 
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&c.  High  V.  WilflOB,  2  Johns.  Rep.  46.  Beab  «•  Guenweyy  8  Johns.  Rep. 
41, 34S.  2d  edit.  Wood  t.  Peake,  Ibid.  54.  Townsend  v.  Phillips,  10  Johns. 
Rep.  98.  Warner «.  Shed,  Ibid.  13S.  Linsley  v.  Keys,  5  Johns.  Rep.  123. 
Herrick  v.  Manley,  1  Games'  Rep.  |253.  Luddington  v.  Peck,  2  Conn.  Rep. 
700.  y^ 

[^](3M25.)  To  trespass  for  cattle  or  goods.    Distress  for 

rent,  &c. 

To  trespass  for  taking  cattle,  or  other  goods,  the  defendant  maj  plead 
that  he  took  them  as  a  distress  for  rent  and  services.     Vide  ante,  (3  a  16^) 

Where  defendant  justifies  (in  trespass  for  taking  the  plaintiff's  goodSf  and  con- 
verting them,  &c.}  taking  them  as  a  distress  for  rent,  the  taking  and  convening  are 
considered  as  the  same  thing  ;  and  therefore  it  is  not  inconsistent  to  plead  a  jus- 
tification to  the  taking  and  converting  all  the  goods,  as  a  distress,  and  afterwards 
to  say  that  he  left  part  of  them  in  the  plaintiff's  possession.     Willes,  62. 

Or,  for  a  rent-charge-     Vide  ante,  (3  K  18.) 

Or,  for  rent  reserved  upon  a  lease  for  life  or  years.   Vide  ante,  (3  K  19.) 

Or,  for  relief,  amerciament,  &c.     Vide  ante,  (3  K  17.  27,  28.) 

Or,  for  toll.     Lut.  1520. 

For  toll ;  without  saying  how  much  the  toll  was.     Bunb.  114. 
*    For  toll  or  stallage  in  a  fair  or  market.     Lut.  1517.  1499. 

So,  he  may  justify  as  an  officer  by  the  st.  1  Ja.  22.  for  searching  and  seiz- 
ing leather  not  tanned. 

The  defendant  may  plead  that  they  took  the  goods,  as  searchers  of  tanned  leather, 
appointed  by  virtue  of  the  stat.  2  Ja.  1.  c.  22.  the  goods  being  insufficient,  and 
within  the  meaning  of  the  statute,  and  that  they  had  given  notice  of  the  seizure  to 
the  lord  mayor,  that  triers  might  be  appointed.     1  Lutw.  181.      2  Lutw.  1402. 

But  a  plea  that  the  defendant  had  seized  the  goods,  as  searchers  to  seize  leadier  in- 
sufficiency  dried,  the  goods  in  question  being  msuffidently  dried  in  the  judgmeat  of 
the  defendants,  is  bad.     6  T.  R.  443. 

A  condemnation  by  four  out  of  the  six  triers  of  leather,  (the  whole  number  b^ng 
met  for  tlie  purpose  of  trying,)  must  be  considered  as  a  condemnation  of  all  six,  on 
the  principle  of  the  act  of  the  majority  in  a  power  of  a  public  nature  hi&ding  the  mi- 
nority.    1  Bos.  &  Pull.  229. 

As  a  gamekeeper,  for  seizing  the  gun,  &c.  of  a  person  not  qualified.  Lut. 
1505. 

For  seizing  a  beriot,  &c.  due  by  custom.  Lut.  1310.  Win.  Ent.  62.  Vide 
ante,  (3  K  28.) 

That  the  property  of  the  horse  at  the  time  of  the  surrender  was  not  in  the  tenant,  is 
a  gtod  replication.     Kit.  271. 

Where  the  land  is  copyhold. 

Or,  due  by  tenure,  or  reserved  upon  a  demise. 

If  the  defendant  justiBes  as  servant  or  bailiff  to  another,  when  he  is  not  so, 
the  plaintiff  may  reply  rfe  son  iort^  &c.     Cro.  El,  14. 

(3  M  26.)  Damage  feasant. 

So,  the  defendant  may  plead,  that  the  place  where,  &;c.  was  his  freeholds 
and  he  took  damage  feasant.     Vide  ante,  (3  K  21.) 

That  it  was  the  freehold  of  B.  and  he  took  as  his  servant  the  cattle,  he. 
damage  feasant. 

That  B.  was  seized  and  demised  to  him  for  years,  who  took  damage  feas- 
ant.    Lev.  Ent.  209. 

[*]That  the  plaintiff  used  nets  to  fish  in  his  several  fishery,  for  which  he 
took  them  damage  feasant.     Cro,  Car.  228. 
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Iq  treapass  for  impounding  cattle,  and  keeping  them  so  close  that  one  died,  not 
guiltj,  and  justificatLon  for  damage  feasant ;  verdict  for  plaintiff  on  first ;  for  defend- 
on  second ;  there  shall  be  judgment  for  defendant ;  for  the  justificatien  covers 
the  whole ;  the  death  of  the  beast  being  only  gravamen,  and  need  not  be  answered. 
Plaintiff  might  have  had  case  for  the  death.     2  Wils.  313. 

The  defendant  must  shew  by  what  title  be  was  seised,  or  possessed ;  for 
it  is  not  sufficient  to  say,  that  he  was  possessed,  or  that  it  was  his  close,  with- 
out more.  R.  upon  special  demurrer,  4  Mod.  419.  R.  Lut.  1493.  R. 
coat.  2  Mod.  70.  3  Mod.  132.  if  it  is  not  trespass  qiuire  clausum  fregit  : 
but  these  cases  are  denied.  Lut.  1499.  R.  Carth.  10.  Salk.  642.  Vide 
ante,(C  41.) 

In  trespass  for  taking  and  driving  the  plaintiff's  cattle,  to  which  there  was  a  jus* 
tification  that  the  defendant  was  lawfully  possessed  of  a  certain  close,  and  that  he 
took  the  cattle  there  damage  feasant,  the  plaintiff  may  specially  reply  title  in  another, 
by  whose  command  he  entered,  &c. ;  and  it  does  not  vitiate  the  replication  that  it 
unnecessarily  proceeded  to  give  colour  to  the  defendant     1  £ast,  212. 

Evidence  of  this  fact  might  have  been  given  under  the  general  replication  de  in- 
juria sua  propria.     Ibid. 

It  is  sufficient  for  defendant' to  plead  that  he  was  lawfully  possessed,  possession 
being  sufficient  against  a  wrong  doer.     Per  Ld.  K.  and  Lawrence,  J.     1  East,  216. 
218. 

To  this  plea  plaintiff  may  reply  de  injuria  generally.     Adm.  1  East,  216. 

But  if  he  replies  that  J.  S.  was  seised  in  fee  and  that  he  entered^  &c.  as  his  ser- 
vant, and  the  defendant  traverses  the  seisin  of  J.  S.,  which  is  found  against  him,  ho 
cannot  afterwards  impeach  the  sufficiency  of  the  replication.     R.  1  East,  212. 

Though  it  gave  the  defendant  colour,  which  was  unnecessary.     Ibid. 

In  trespass  for  taking  cattle  by  one  tenant  in  common  against  another,  if  defend- 
ant pleads  that  he  took  them  damage  feasant,  plaintiff  ought  to  reply  specially  that 
he  was  tenant  in  common  with  defendant  and  not  reply  generally  de  injuria.     1 
East,  218,  219. 

In  trespass  for  taking  cattle,  defendant  pleaded  that  he  was  lawfully  possessed  of 
the  crofl,  and  because  the  cattle  were  damage  feasant  he  took  them.  Replication, 
that  A.  F.  was  seised  in  fee,  that  she  married  T.  M.,  that  they  had  issue ;  that  A. 
F.  died,  that  T.  M.  was  entitled  for  life  by  the  curtesy,  and  that  plaintiff  put  the  cat- 
tle in  by  his  command  ;  that  they  continued  therein  until  defendant  claiming  under 
a  charter  of  demise  (wheredd  nothing  passed  by  it),  entered,  &c.  Defendant  tra- 
versed the  seisin  of  A.  F.  which  was  found  against  him,  afler  which  R.  N.  to  arrest 
the  judgment  on  the  ground  that  the  replication  was  bad  ;  but  on  C.  S.  the  court  held 
it  good,  and  R.  D.     1  East,  212.  P.  C. 

But  the  defendant  cannot  justify  destroying  the  goods,  &c.  found  damage 
feasant. 

Nor,  the  cutting  nets  or  oars  to  prevent  fishing  in  his  fishery.  R»  Cro.- 
Car.  228. 

Nor,  chasing  of  ewes  whereby  dettrioral.  fueruni.     R.  3  Leo.'  \5n 

Nor,  cutting  the  wood  of  a  seat  erected  in  a  church  without  license,  &c. 
though  removed  byjhe  churchwardens.     R.  Noy,  108. 

In  trespass  for  breaking  and  entering  a  house,  and  taking  away  goods,  and  con- 
verting them  to  his  own  use ;  -  if  defendant  pleads,  that  he  took  them  damage  fea* 
sant,  and  removed  them  to  the  pound,  and  lefl  them  for  plaintiff's  [*]use,  it  is  bad  ; 
for  it  is  no  answer  to  the  conversion  to  his  own  use.     Fort.  381. 

It  is  a  good  replication,  that  aflerthe  taking  damage  feasant,  defendant  convert- 
ed th6  beast  to  his  own  use.     3  Wils.  20. 

So,  the  plaintiff  to  a  taking  damage  feasant,  may  say  that  the  taking  was  in 
another  place.    R.  2  Cro.  141. 
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(3^M  27.)  For  prerention  of  damage. 

So,  the  defendant  may  plead  that  he  took  to  avoid  damage  otherwise  in- 
evitable :  as,  that  he  took  out  of  the  house  to  preserve  from  fire.  Sernb.  21 
H.  7.  27.  b.     Vide  Trespass,  (D.) 

That  he  chased  cattle  damage  feasant  with  a  dog.  R«  4  Co.  38*  2  Rol. 
566. 1.  20.     R.  Jon-  131.     Poph.  162.     Vide  po8t,,(3  M  38.) 

That  he  removed  iron,  &c.  which  the  plaintin  had  broke  down  his  fences, 
&c.  with,  and  left  upon  his  land,  to  the  land  of  the  plaintiff,  and  gave  him 
notice  thereof ;  for  he  need  not  take  it  damage  feasant  and  impound  it.  R. 
2  Rol.  566. 1.  35.  ^ 

But  it  is  no  plea  that  he  took  for  the  safety  of  bis  goods,  where  the  owner 
may  have  remedy  if  they  are  destroyed ;  as,  that  he  took  com,  severed  for 
tithes,  and  carried  them  to  the  barn  of  the  plainliflT,  the  parson,  to  save  them 
from  the  cattle  going  in  the  same  close.     R.  21  H.  T.  27.  b. 

That  he  took  the  plaintiff's  horse  going  in  the  field  for  fear  it  should  be 
stolen.     Ibid. 

(3M28.)  Default  of  the  plaintiff  himself. 

So,  the  defendant  may  justify  for  the  plaintifi  's  own  default :  as,  if  the 
plaintiff  puts  his  grain  or  money  with  those  of  the  defendant,  he  may  justifv 
faking  the  whole.     R.  2  Rol.  566. 1.  15.     2  Bui.  323.     2  Cro.  366. 

Or,  if  the  plaintiff  takes  a  handful  of  grain  from  the  defendant  and  mixes 
with  his  own,  the  defendant  may  take  a  handful  of  his.     2  Rol.  566.  1.  ]2«  • 

So,  if  before  execution  against  A.  be  puts  the  goods  of  B.  amongst  his  by 
covin,  that  an  action  may  be  brought  for  the  taking  by  B.  Per  Ley,  C*  J. 
2  Rol.  393. 

If  in  trespass  for  breaking  down  and  carrying  away  a  gate,  the  defendant  justify, 
and  conclude  that  he  deposited  the  gate  in  a  convenient  place  for  the  use  of  the 
plaintiffs,  to  which  the  plaintiff,  to  make  him  a  trespasser  ab  initio^  replies  a  subae* 
quent  conversion  ;  the  replication  is  not  supported  by  proof  that  the  defendant  plac- 
ed the  gate  upon  his  own  land,  since  even  supposing  that  to  be  a  conversion,  (he 
plaintiff  has  acknowledged  that  the  defendant  was  right  in  so  doing,  by  not  denying 
and  therefore  admitting  Uie  conclusion  of  the  plea.     4  T.  R.  364. 

(3  M  29.)  Defect  of  fences. 

So,  the  defendant  may  plead  that  the  defendant  by  prescription  ought  to 
repair  the  fences  between  the  closes  of  the  plaintiff  and  defendant,  and  for 
want  of  repair  his  cattle  escaped  and  did  the  damage  alleged.  19  H.  8.  6. 
a.     2  Rol.  565. 1.  30.     Tho.  Ent.  304. 

[*]That  theplaintifi  ought  to  repair  the  fences  between  his  close  and^e 
liighway,  and  for  want  thereof  his.  cattle  escaped  out  of  the  highway.  10 
Ed.  4«  7.  b. 

Or,  between  his  close  and  the  place  where  the  defendant  has  common. 
Win.  996.  or  1 110.  edit.  1680.     Lut.  1357. 

Any  one  occupying  a  close,  the  owners  of  which  are  bound  to  maintain  the  fence 
iii^hich  divides  it  firom  another's,  is  liable  to  the  neighbouring  landholder,  if  the  fence 
goes  to  decay,  ^atever  agreement  he  may  have  made  with  his  landlord' about  re- 
pairing it.     4  T.  R.  8 IS. 

If,  by  agreement  between  the  landlord  and  tenant,  the  landlord  is  bouiid  to  repair 
a  dividing  fence,  an  action  lies  against  him  for  the  consequences  of  allowing  it  to  go 
to  decay.     2  H.  B.  349. 

One  bound  to  repair  a  dividing  fence  has  not  therefore  a  right  to  cut  the  ditch 
mto  the  neighbouring  land.     3  Taunt.  137. 
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If  neither  of  the  owners  of  dosei  which  adjoin,  is  bound  to  maintain  the  dividing 
fence,  each  is  liable  as  a  trespasBer,  if  hia  cattle  eacape  into  the  other's  dose.  1 
Taunt  529. 

That  the  plaintiff,  or  a  dtranger  by  his  command,  threw  down  the  fences, 
wherehj  the  ca,tt)e  escaped. 

And  it  is  sufficient  for  the  defendant  to  saj  that  he  is  possessed  of  a  close 
adjoining  to  the  plaintiff^s  close,  without  saying  by  what  title,  or  for  what 
term.     R.  Yel.  74.  ^ 

That  all  occupiers  ought  to  repair.  ISemb.  1  Sal.  35t.  1  Vent.  97. 
Ray.  192. 

So,  the  defendant  may  justify  (entering  to  rechase  cattle  that  escaped  for 
want  of  fences.     2  Rol.  565. 1.  35.  40. 

But  it  is  not  sufficient  to  say  the  plaintiff  reparare  debei^  without  shewing 
by  what  title,  to  wit,  by  prescription,  or  otherwise.     R.  Yel.  75. 

Th^t  by  agreement  the  plaintiff  ought  to  i*jeipair ;  for  he  may  have  a  re*^ 
medy  upon  his  covenant.     Per  three  J.  Cro.  El.  709. 

So,  it  is  no  plea,  if  be  suffers  his  cattle  to  continue  there  ailer  notice^. 
th6ugh«4he  fences  are  not  in  repair.     Semb.  2  Leo.  93. 

Or,  if  his  cattle  escape  out  of  the  highway  into  his  land,  because  there  is 
no  fence  ;  if  he  is  not  bound  to  maintain  it.     2  Rol.  565.  1.  47« 

So,  he  cannot  allege  a  custom  to  jcepair,  but  must  prescribe  that  such  an 
one  ought.     1  Vent.  97. 

So,  it  is  no  plea,  that  a  forester,  &t.  entered  to  rechase  deer,  &c.  that  es- 
caped by  the  plaintiff's  neglect  ih  maintaining  the  fence,  &c*  for  when  it  ii 
out  of  toe  forest,  park,  &c.  the  property  is  gone.  R.  Kelw.  30.  Manw.  106. 
I  In  trespass  by  cattle,  the  defendant  maj  shew,  that  the  fence,  Which  the 

Jiaintiff  was  bound  to  repair,  was  defect! ve*     Golden  i;.  Eldred,  15  Johns. 
Lep.  220i 
Trespass  will  lie,  where  the  defendant's  cattle  entered  upon  the  uninclos« 
ed  field  of  the  defendant,  and  destroyed  his  herbage,  &c.  there  being  no 
regulations  of  the  town,  as  to  fences,  or  as  to  cattte  running  at  large.    Wells 
V.  Howell,  19  Johns.  Rep.  385.  } 

Replication. 

I'o  this  pieA  the  plaintiff  may  reply  de  son  tortj  and  traverse  the  pf  escrip-* 
fion.     Rast.  621.  b. 

Or,  desan  tort^  and  ti-averse  the  want  of  repair*  Win.  999.  (pr  1113. 
edit.  1680.) 

Or.  de  son  <or/,  and  traverse  the  escape  rhodo  ^  forma*     R.  Lut*  1358,  9. 

On  d^son  tori  dtmtmt  generally.     Rast.  621.  a. 

[*]So,  that  the  fences  were  sufficient,  but  thti  defendant's  cattle  threw 
down  all  the  fences.     Ibid. 

(3  M  30.)  Necessity. 

So,  the  defendant  may  justify  for  unavoidable  necessity  i  as^  that  be  threw 
goods  (being  in  a  common  barge  upon  the  Thames)  into  the  winter,  in  a  tem* 
pest,  to  save  the  passengers'  lives.     R.  2  Rol.  567.  1.  5.     R.  12  Co.  63. 

That  he  pulled  down  the  house  to  extinguish  the  fire«  12  Co.  63.  Vide 
ante,  (3  M  20.) 

(8  M  31.)  Involuntary  accident. 

So,  the  defendant  may  plead  that  it  was  net  in  bis  power  to  prevent  it ; 
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as,  that  the  cattle  going  in  the  road  by  the  plaintiff's  close  raptim  {r  sparsim 
against  his  will,  depastured  the  plaintiff's  grass  or  corn.     3  Rol.  566*  L  nit. 

That  he  chased  sheep  mixt  with  his  own  to  a  place  where  he  might  sepa- 
rate them.     Per  Rede,  21  H.  7.  28.  a.    Latch,  13. 

That  the  executor  took  goods  mixt  with  the  testator's  goods,  till  he  bad 
knowledge  of  the  mistake.     21  H.  7.  28.  a. 

So,  the  defendant  may  plead,  that  his  dog  chased  the  plaintiff's  sheep  out 
of  his  land,  and  pursued  them  against  his  will  into  the  plaintiff^s  land.  R. 
Lut.  13.  119. 

That  a  horse,  being  unruly,  violently  carried  the  ploogh.into  the  plaintiff's 
land  adjoining.     Latch,  13.  ^ 

That  trees  were  blown  down  by  the  wind  into  the  plaintifl's  land,  and  he 
entered  to  remove  them.     Ibid. 

That  driving  sheep  in  the  highway,  they  against  his  will  escaped  into  the 
plaintiff's  land.     Ibid. 

That  fruit  fell  from  his  trees  into  another^s  land  adjoining,  and  he  picked 
it  up.     Latch,  1 20. 

But  it  is  no  plea,  if  the  accident  was  by  a  voluntary  act,  or  oegleifi  of  the 
defendant;  as,  if  a  man  lets  a.  falcon  go  at  a  pheasant  in  his  own  land,  and 
pursues  it  into  the  land  of  another,  trespass  lies.     Latch,  13. 

If  he  cuts  down  a  tree,  which  falls  into  another's  land,  and  he  enters  to 
remove  it.     Ibid. 

[(SMSLa.)  Title.] 

In  trespass  to  personal  property,  the  plea  may  controvert  the  title  to  the  posiea- 
■ien  of  land     1  East,  212. 

(3  M  32.)  To  trespass  pro  bonis  cum  uxore  ahductis. 

,  To  trespass  for  taking  goods,  eum  uxor^  the  defendant  may  plead  that  she 
was  the  wife  of  the  defendant.     2  Rol.  551. 1.  10. 

That  he  took  her  by  leave  of  her  husband.     R.  1  Ed.  4. 1.  a. 

But  the  defendant  cannot  plead  ne  unquts  accovple.     2  Rol.  551.  1.  5» 

[*](S  MdS.)  To  trespass  for  killing  a  dog,  &c. 

So,  to  trespass  for  killing  his  dog,  the  defendant  may  plead  that  the  dog 
chased  the  conies  in  his  warren,  &c.  R.  2  Cro.  44.  Agreed,  1  Sid.  336^ 
Cont.  3  Rol.  567. 1.  35. 

Or  that  he  killed  the  deer  in  his  park.     3  Lev.  28.  351 
\  Or,  that  he  was  killing  fowls,  or  other  reclaimed  and  ilseful  animals. 
Leonard  v.  Wilkins,  9  Johns.  Rep.  233. 

Or,  that  he  assaulted  the  defendant  in  the  highway.  Credit  o.  Brown,  1 0 
Johns.  Rep.  365.  ( 

And,  he  need  not  say  that  the  plaintiff  knew  of  the  quality  of  the  dog  to 
haunt  the  warren,  &c«     2  Cro.  45. 

Or,  that  there  was  a  necessity  to  kill  it.     1  Sid.  336.     3  Lev.  28. 
}  As,  where  the  dog  had  been  bitten  by  another  animal  affected  with  the 
Itydrophohia.    Putman  r.  Payne,  13  Johns*  Rep.  312. 

Or,  where  he  is  ferocious  and  dangeroust,  and  is  permitted  to  go  at  large 
by  his  owner,  after  notice  of  his  ferocity.     Ibid.  } 

So,  the  defendant  may  plead  that  the  plaintiff's  mastiff  came  into  the  de- 
fendant's court,  to  the  terror  of  his  family,  and  therefore  he  killed  it,  R. 
Lut.  1494. 
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Or;  fattened  apon  bis  dog,  and  he  could  not  6therwise  part  them.  AdiH; 
1  Sand*  84. 

But  if  the  defendant  pleads,  that  the  plaintiflPs.  dog  fastened  upon  the  de- 
fishdant^s  dog,  for  which  he  killed  it,  he  must  shew  that  he  could  not  other- 
wise part  them.     R.  1  Sid.  336.     1  Sand.  84. 

So,  it  is  no  plea,  that  the  dog  chased  a  bare  into  his  land,  and  therefore  he 
killed,  or  took  it.     R.  2  Cfo.  463. 

A  plea  which  justifies  killing  a  dog  because  chasing  hares,  must  at  ainy  rate  aver 
tbat  Uiey  could  not  otherwise  l^ve  b^n  ^aved.     1 1  East,  568. 

So,  if  the  plaintiff  replies,  that  he  chased  conies,  deer,  &c.  in  his  own  land, 
and  the  d<^  pursued  into  the  park,  &c.  be  must  say  he  endeavoured  to  re- 
strain him  from  going  into  the  park,  &c.     R.  3  Lev.  28. 

If  a  deer  be  out  of  a  foieat,  the  owner  of  the  land  where  it  is  may  hunt  it  to  the  for- 
est ;  but  when   it  gets  to  the  foreat,  he  ought  to  call  in  bis  dogs.     D.  Poph.  162. 

So,  if  trespass  be  for  taking  a  dog  with  a  collar,  it  is  no  bar  to  say  he  was 
coursing  a  hare  in  his  soil,  and  he  took  hinm,  and  led  him  away.  R.  2  Cro. 
453. 

(3  M  34.)  To  trespass  quaire  clausum  f regit. — ^The  common 

bar. 

To  trespass  quare  clausum  aut  domumfregit^  &c.  the  defendant  may  plead 
the  common  bar,  v\z*  that  the  close  or  house  in  the  declaration  was  the  de- 
fendants own  freehold:  Win.  Ent.  961.  (or  1077.  edit.  1680.)  14  H.  8. 
24.  b.     Supra,  (3  M  11.) 

No  man  who  has  a  right  of  entry  can  be  considered  as  a  trespasser  for  entering, 
unless  his  entry  is  attended  with  such  acts  of  violence  as  woudd  subject  him  to  ^ 
criminal  prosecution.     Per  Ashurst,  296.    -3  T.  R. 

Q^mre»  l¥hen  the  plaintiff  names  his  close  in  the  declaration^  can  -Ae  defendant 
plead  this  plea  ?  Willes,  218. 

If  the  defendant  pleads  the  common  bar,  he  must  name  the  lands,  which 
are  his  freehold,  otnerwise,  if  the  plaintiff  has  lands  in  the  same  place,  is 
well  as  the  defendant,  the  trespass  cannot  be  proved  in  the  defendant's  land, 
for  it  shall  be  intended  in  the  plaintiff's  land,  and  he  shall  not  be  put  to  a  new 
assignment  till  the  defendant  ascertains  ariother  place  by  name.  R.  Dy. 
23.  b. 

Yet  if  trespass  is  quare  clausum  in  D.  &c.  it  is  sufficient  for  the  defendant 
to  prove  that  he  has  a4reehold  in  D.     Sal.  453. 

{  In  trespass  quare  clausum  fregil^  where  several  trespasses,  in  several 
closes,  werealleged,atdifferenttime8,  the  plea  was,  that  theseveral  closes  were 
one  and  the  same  close,  and  that  the  same  was  his  freehold^  &c.  this  plea  is 
bad :  the  defendant  should  have  justified  as  to  all  the  closes,  or  have  denied 
the  trespasses,  as  to  all  the  closes,  except  one,  and  justified  as  to  that.  Ne- 
vins  V.  Keeler,  6  Johns.  Rep.  63.  | 

[*]lf  it  is  quare  clausum  vocaU  A.  in  D.  be  must  prove  title  in  a  close  of 
the  same  name.     Ibid. 

If  upon  the  common  bar  there  is  a  new  assignment,  where  it.  is  not  nec- 
essary, it  will  be  good  by  the  statute  of  jeofaile  ader  verdict.  R.  Brownl. 
200.  *    • 

So,  a  new  assignment  may  be  made,  though  the  defendant  justifies  in  the 
former  place.     R.  Sal.  453. 

To  freehold  pleaded,  the  plaintiff  may  say  that  before  the  defendant  had 
any  thing,  A.  bein^g  seised,  leased  to  him.     Jon.  352. 

But  if  to  a  common  bar,  the  plaintiff  replies,  that  the  place  is  such,  the 
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defendant  cannot  rejoin  that  it  is  the  isame  place  as  in  the  bar ;  for  the  re*. 
plication  sajs  aL  than  in*  bar,  and  therefore  the  plaintiff  will  be  estopped  tQ 
give  evidence  of  a  trespass  thereJ     R.  Cro.  El.  49$. 

So,  if  trespass  be  for  goods  taken  in  D.  the  defendant  cannot  plead  the 
common  bar;  for  D*  is  named  only  for  a  veirae*  R.  upon  general  demorrer* 
SaK  453.     Mod.  Ca.  117.     Carth.  176. 

If  the  defendant  agrees  in  the  name  of  the  place,  and  varies  in  qnantity, 
or  other  description,  the  plaintiffcannot  assign  a  diSerent  quantity  to  the 
place  where,  &c.  but  most  say  there  ^retwo  places  of  such  name,  &G«  and 
that  the  trespass  was  in  thi9.     R.  Yel.  166.     Cro.  El.  997. 

If  the  defendant  names  a  '|>lace,  which  contains  the  land  in  the  declaration 
and  more,  the  plaintiff  shall  say  that  the  trespass  was  in  such  land,  without 
answering  to  the  other  quantity.     R«  37  H.  8-  39. 

If  the  declaration  is,  in  a  market  in  B.  if  the  defendant  justifies  in  B.  it  is 
sufficient^  though  he  does  not  answer  to  the  market ;  for  if  the  place  makes 
the  justification  bad,  the  plaintiff  must  shew  it*     R.  3  Jon.  307. 

If  the  common  bar  is  pleaded,  the  plaintiff  may  reply  that  it  is  his  freehold, 
and  join  issue  upon  it.  Ast.  Ent*  504.  for  per  two  J.  Hought.  cont.  9  Cro^ 
594.  he  cannot  traverse  that  it  is  th6  defendant's  freehold.  So,  by  Levmz, 
Lnt.  1401.  1419.     37  H.  8.  32.  b. 

The  plaintiff  may  reply  that  the  place  in  question  is  the  soii  and  freehold  of  the 
plaintiff,  and  no,t  the  soil  aqd  freehold  of  the  defendant     Willes,  218. 

Or,  may  make  a  new  assignment  of  the  place,  where  the  trespass  was  done. 
3  Cro.  594. 

If  the  writ  is  general,  and  the  declaration  for  tina  roda  terra,  by  a  new  aa- 
signment  be  may  say  an  acre.     Win.  Rep.  65. 

if  the  declaration  is  qttarc  clausumf regit ^  a  new  assignment  in  a  barn,  &c, 
is  bad.     4  Leo.  16. 

But  ^uarfi  domum/re^^tf  is  sufficient  for  a  barn,  &c.   Jbid.    3  Leo.  185. 

The  new  assignment  must  ascertain  the  place,  and  therefore  two  acres  of 
land,  siveprati^  is  bad.     R.  Dy.  364.  a.     Bendl.  pK  333.     1  And.  31. 

So,  if  it  does  not  give  a  name  to  the  place,  or  the  abuttals,  it  is  bad.  Semb. 
Dy.  364.  a. 

And  if  it  gives  the  abuttals,  they  must  be  proved.     Semb.  Dy.  16f  •  b. 

[*]  There  can  only  be  a  new  assignment  where  there  is  a  special  plea.  1  T^ 
R.479. 

Where  the  plea  has  completely  answered,  and  is  fitted  to  every  item  of  die  com- 
plaint, the  plaintiff  cannot,  afler  replying  to  the  defence,  newly  assign.  10  East,  73^ 

The  use  of  a  second  count  is  to  avoid  the  necessi^  of  a  new  assignment, 
though  it  does  not  in  all  cases  supersede  it.     1  T.  R.  479. 

If  a  declaration  contains  two  counts,  to  one  of  which  the  general  issue  is  plead- 
ed, and  to  the  other  a  special  plea,  to  which  there  is  a  new  assignment,  the  plaintiff 
cannot,  on  failing  in  the  proof  of  his  new  assigiment,  give  the  cause  thei^y  in- 
tended in  evidence  under  the  second  count*     2  T,  R.  172. 

A  plaintifi,  by  new  assigning  to  a  special  plea,  admits  that  he  does  not  go  for 
the  cause  therein  specified  ;  so  that  he  cannot  give  that  cause  in  evidence  under  a 
second  count  to  which  die  general  issue  is  pleiSed.     2  T.  R.  172. 

Sembte,  that  if  a  plaintiff  in  an  action  of  trespass  against,  two  new  assigns  a 
joint  trespass  by  both,  he  cannot  recover  against  one  defendant  on  the  new  assign* 
ment,  by  proving  an  act  of  trespass  by  him  alone.     2  T.  R.  172. 

To  a  new  assignment  the  defendant  may  plead,  not  guilty,  or  justify* 
HH.  8.  4.  a.  ' 

And  may  justify  for  another  cause  than  his  bar.     R.  Mo.  540!> 

To  the  new  assignment  the  defendant  mus^  plead,  not  guiltyi  or  justify  ; 
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fop  he  cannot  say  fiiat  the  place  assigned  and  the  place  in  bar  are  the  ^me. 
R»  Dy.  16  K  b.  in  marg.    R*  Mo.  463. 

^  (3  M  85.)  License. 

So,  to  elaunan  fregU  th^  defendant  may  plead,  entry  by  the  plaintiff's 
license.     Win.  Ent.  1099. 

U  A.  lieenae  B,  toenter  his  hoaae  to  sellgoods,  B.  may  take  astistanta,  if  nec- 
essary, for  the  purpose  of  selling  them.     W^es,  195. 

And  if  it  be  pleaded  that  B.  and  also  C.  and  D.  his  servants,  and  by  his  eom- 
mand,  entered  for  that  puipose,  and  necessarily  continiied  there  so  loQg»  it  will  be 
underatood,  that  it  was  neeessaiy  for  them  all  to  enter.    Ibid. 

And  liceiMie  at  a  day  before  is  sutBcient,  without  saying  it  continued  ; 
for  it  shall  be  intended,  if  the  contrary  does  not  appear.     Semb.  Cart.  218. 

So,  license  by  the  plaintiff  may  be  pven  io  evidence  upon  not  guilty. 
Per  Rede,  21  H.  7.  28.  a.     2  T.  R.  1 66. 

So,  he  may  plead  license  by  the  bailiff  of  the  owner,  and  it  will  be  aided 
after  verdict.    R.  2  Cro.  377. 

So,  an  implied  license  :  as  entry  ad  auxilium  in  puerperio  f trend. 

Continuance  after  the  death  of  lessee  for  life  for  six  days,  before  which 
time  he  could  not  remove.     R.  2  Cro.  204. 

So,  if  A.  licenses  B.  to  put  trees,  &c.  in  his  garden,  and  afterwards  sells 
the  garden  to  D.  who  continues  them  there  without  seizure.  Mod.  Ca.  171. 

Or,  license  by  law  ;  as  that  domus  fait  communis  taberna.  Win.  Ent. 
1087,  1088.  1097. 

That  he  entered  to  shew  the  sheriff  the  cattle  upon  replevin,  2  Ro). 
553.  I.  12.     Vide  post,  (3  M  39.) 

To  view  waste. 

So,  for  breaking,  &c.  a  man's  house,  and  debauching  his  daughter,  per  ^d 
r^'jiernOum  omisf/,  license  to  enter,  if  pleaded,  is  a  good  bar,  but  cannot  be  given 
JO  evidence  under  the  general  issue.     2  T.  R.  166. 

But  entry  by  license  of  the  plaintiff^s  wife,  or  servant,  is  not  sufficient. 
R.  Cro.  EU  876. 

Nor,  entry  to  take  his  goods,  or  his  falcon  that  pursued  a  pheasant  there. 
R.  2  RoL  567.  I.  30.     Vide  post,  (3  M  39.) 

Nor,  entiy  to  visit  bis  sick  daughter,  being  servant  to  the  plaintiff.  R.  2 
Rol.  567. 1.  20. 

Or,  to  demand  his  debt,  if  he  does  not  say  that  the  owner  was  then  there. 
R.  Cro.  El..  876. 

So,  the  license  will  be  determined  by  sale  of  the  land  wherein  it  was 
given.     Per  Holt,  Mod.  Ca.  171. 

License  to  be  exercised  upon  land  for  twenty-one  years,  grantable  upon  deed  and 
without  writing.    7  Taunt  874. 

Whilst  a  license  continues  in  its  nature  revocable,  it  may  be  revoked.  4  T. 
R.  78. 

Even  admitting  that  in  general  a  license,  when  executed,  cannot  be  counter- 
manded ;  yet  if  a  rule  of  law  would  be  transgressed  by  holding  an  executed  license 
irrevocable,  it  cannot  be  done.  Hence,  where  A.  agreed  for  a  certain  considera- 
tion with  B.,  to  let  him  have  a  tunnel  in  his  land,  but  of  which  no  regular  convey- 
ance was  made  by  the  former  to  the  latter ;  held,  that  as  no  title  to  the  realty  could 
pass  by  a  parol  license  or  contmct,  (to  convey  which  was  Ae  object  of  the  present 
license,)  the  permission  was  revocaUe  at  the  will  of  the  grantor.    4  East,  107. 

Where  a  Ucense  is  carried  into  eflbct,  it  can  only  be  rescinded  by  placing  the 
other  sidejOr  furnishing  him  with  the  means  of  placing  himself  in  the  same  situa- 
tion in  which  he  stood  before  he  entered  on  its  execution.    8  East,  308. 
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•^  A  iQiere  licence  to  cut  timber^  is  r6yocad)le ;  and  if  tti9  defends  proeeM.tO 
eut  timber  after  notice  of  a  revocation  he  will  be  liable  in  tr^passi  unless  diejiefnotf 
maj  amount  to  a  valid  agreement.     Tillotson  v,  Preston,  7  JohniB.  Rep.  285.* 

An  agreement  for  the  purchase  of  land,  is  not,  of  itself,  a  li<?ence  to  enter  ;  and  a 
licence  to  enter,  does  not  imply  a  permission  to  cut  tin^r.  ^ufiem  vl  Townsend, 
9  Johns.  Rep.  35.  Tide  Cooper  v.  Stower,  9  Johiis.  lUp.  831.  Ives  h»  lv6s,  13 
Johns.  Rep.  235.     ' 

A  lieende  to  enter  calmot  be  given  in  evidence  unfler  the  g^fi^rd  iMftd,  id  omkre 
clauwm  frtgU ;  h  must  be  pleaded.  Ganrit^hng  P,  Princei  2 .  Ifcfti  tSt  ll'Cordi 
138. 

The  defendant  in  trespass  quare  ckntmm  frhgit^  cmm  juMSy  uttdiH»  M  IkAOM 
which  is  void.    Chandler  o.  Edson,  9  Johns.  Rep.  362.  y 

(3  M  36.)  Tender  of  amends. 

So,  to  an  involuntary  trespass  the  defendant  may  plead  a  tender  or  saf- 
ficient  amends.     I  Bro'.  Ent.  332.     Tho.  Ent.  304. 

And  by  the  st.  2t  Ja.  16.  to  trespass  quare  clausum' /regit f- the  defendant^ 
disclaiming  title  to  the  land.^  and  shewing  it  to  be  an  involuntary  trespasa 
may  plead  tender  at  any  time  before  action  lirought. 

So,  to  a  negligent  trespass  by  escape  of  cattle,  &c.     3  Rol.  570.  1.  20. 

But  tender  after  action  brought  is  too  late. 

So,  after  n  latitat  sued  out ;  for  the  plaintitif  may  by  his  replication  aver 
that  be  sued  out  a /ah7a(  with  intent  to  declare  in  trespass.  R.  Cro.  Car. 
264.     1  Rol.  538. 1.  3. 

So,  to  avowry  for  damage  feasant  in  replevin,  tender  must  be  pleaded  be- 
fore impounding  ;  for  it  is  not  within  the  at.  21  Ja.  16.  which  goes  only  to 
trespass.     R.  Lut.  1596. 

So,  tender  must  be  of  a  sum  certain  :  for  he  is  a  wrong  doer.     Sal.  6B6» 

So,  to  a  voluntary  trespass,  tender  before  action  brought  is  no  plea  :  as, 
for  putting  cattle  in  his  close.     R.  2  Rol.  570. 1.  25.     Noy,  12. 

Or,  for  breaking  his  hedges,  &c.     2  Rol.  570.  1.  25. 

So,  to  trespass  by  mistake,  tender  before  action  is  no  plea ;  for,  if  the  act 
was  voluntary,  it  cannot  be  known  whether  it  was  by  mistake,  [*lor  how 
intended  :  as,  that  he  cut  down  the  plaintiff's  hay  by  mistake  for  his  owm 
R.  3  Lev.  37. 

It  caxmot  be  pleaded  in  tiespass  for  taking  goods.     Str.  649. 

To  tender  of  amends  the  plaintiff  may  reply  auodnon  ohtulit.  Tho.  Ent. 
304. 

Or,  that  the  amends  were  not  sufficient. 

(3  M  37.)  Public  good. 

So,  the  defendant  may  justify  a  private  trespass  for  the  public  good  :  as 
entering  the  plaintiff's  close  to  make  a  bulwark  in  defence  of  the  King  and 
kingdom.     21  H.  7.  27.  b. 

Pulling  down  a  house  to  save  others  from  (ire.  21  Ff'.T.  27.  b.2Rol. 
566. 1.  42. 

To  remove  a  nuisance.     Sal.  458. 

So,  an  entry  upon  fresh  suit  of  a  felon,  or  goods  stolen.  2  Rol.  564.  1.  42. 

Or,  to  make  a  distress.     2  Rol.  566.  1.  10. 
'  In  such  case  he  need  not  say  he  did  as  little  damage  as  possible.     R.  Sal. 
458,  9. 

But  he  cannot  justify  entering  a  close,  or  di^^in*  up  the  soil  to  hunt  or 
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take  a  fox,  badger,  &c«  though  it  be  for  the  pablic  good*  R.  S  RoK  558, 1. 
10.     D.  cont.  Lut.  120.     R.  ace.  2  But.  60. 

But  a  person  may  justify  trespass  in  ibllowing  a  fox  with  hounds  over  the  grounds 
of  another,  if  he  does  no  mcxe  than  is  necessary  to  kill  the  fox.     1  T.  R.  234. 

Nor,  entry  to  take  his  goods,  which  a  trespasser  carried  to  B.'s  house.  R* 
2  Rol.  564.  U  35.     D.  Mo.  20. 

Or^  to  search  for  bis  goods  stolen,  in  another's  land.  R.  2  RoK  565. 1.  15. 

1  Brownl.  199. 

(3  M  38.)  Prevention  of  damage  to  himself. 

So,  be  may  jtistify  for  removal  of  a  trespass  from  himself,  though  damage 
thereby  happens  to  another  :  as,  if  A.  erects  a  dam,  wail,  &c.  upon  his  soil, 
and  the  soil  of  B*  if  B.  throws  down  the  wall  upon  his  soil,  it  will  be  well, 
though  thereby  the  whole  wall,  &c.  upon  the  3oil  of  A.  also  falls.  R.  Cro. 
El.  209. 

So  he  may  enter  the  land  of  another  to  remove  a  nuisance  there  to  himself. 

2  Rol.  5^5.  J.  50.        • 

He  may  break  a  house  where  he  is  wrongfully  imprisoned,  to  make  his  es- 
cape* 2  Rol.  566.  I.  5.     Vide  Execution,  (C  5.) 

He  may  chase  cattle  damage  feasant  with  a  dog  to  remove  them.  2  RoU 
566. 1.  20. 

But  it  is  no  plea  that  he  took  the  plaintiff's  horse  to  fly  from  the  assault 
of  B.  and  others.     Ray.  423. 

(3  M  39.)  Using  or  securing  his  property. 

So,  the  defendant  may  justify  an  act  for  the  security  of  his  estate,  or  inter- 
est:  as,  if  he  has  a  fishery  in  another's  soil,  he  may  justify  putting  pales,  or 
other  things  there.     2  Rol.  564.  I.  27. 

It  is  net  a  good  justification  that  J.  S.  was  ]K>ssessed  of  a  piece  of  timber  [*]whieb 
was  placed  in  the  locus  in  quo  by  a  tempestuous  wind,  and  that  defendant  entered  as 
servant  to  carry  it  away,  because  it  does  not  appear  but  that  the  timber  might  have 
been  purposely  exposed  to  the  wind  in  such  a  manner  as  to  make  the  wind  blow 
it  into  the  plaintiir'a  close,  because  it  does  not  appear  to  have  been  fetched  awa^ 
in  a  proper  time,  because  it  does  not  i^pear  the  timber  belonged  to  J.  S.  when  il 
was  blown  over,  ,and  becausent  does  not  appear  the  plaintiflT  was  requested  to  per* 
mit  the  removcJ.    2  F.  183. 

But  it  is  a  good  justification  that  the  defendant  was  cutting  one  of  his  trees,  aiul 
that  a  bough  of  it  accidentally,  and  notwithstanding  his  endeavour  to  prevent  it,  fell 
into  the  plaintiff's  close,  and  that  the  defendant  entered  to  carry  it  away.  Semb.  2 
F.184. 

If  A.  takes  B.V  goods,  B.  may  justify  the  taking,  though  there  is  an  altera- 
tion of  the  form  :  as,  if  timber  taken  is  cut  into  boards.  R*  Mo.  19. 

If  cloth  is  made  into  clothes.     Mo.  20. 

So,  if  a  man  has  goods,  timber,  &d.  in  a  house  or  upon  the  land  of  another, 
bis  executor  may  justify  the  taking.     2  Rol.  564.  I.  ^5. 

If  a  trespasser  puts  the  goods  upon  his  own  land,  the  owner  may  enter  to 
take  them.     2  Rol.  565.  i.  ult.     2  Rol.  56. 

Otherwise,  if  a  tenant  in  common  takes  all  the  goods  which  he  basin  com- 
mons, and  puts  them  on  his  separate  land,  the  other  cannot  enter  his  separ- 
ate land  to  retake  them,  though  he  may  retake  his'part,  where  he  can  do  it 
without  a  trespass.     R.  2  Rol.  560.  I.  30. 

So,  the  vendee  of  goods,  timber,  fie.  may  justify  an  entry  to  take  them.  2 
Rol.  567.  I.  40. 
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So,  the  owner  of  a  water-pipe  by  grant  or  prescription,  &c.  may  juatifjr. 
entering  into  the  land  where  it  lies,  to  repair  it.     R.  2  Roh  567.  L  45.  50« 

So,  a  forester  may  justify  entering  into  land,  next  the  forest,  by  prescript 
tion  to  rechase  deer  to  the  forest.     R.  13  H.  7.  16, 

So,  if  goods  are  stolen  and  left  in  B.'s  bouse,  the  owner  may  enter  to  take 
them.     2  Rol.  55,  6. 

So,  a  sheriff  or  his  officer  may  enter,  where  the  door  is  open,  to  do  execu- 
tioB  upon  tlie  goods  there.     R»  Cro.  £1.  75J9. 

So,  A.  may  justify  entering  the  house  of  B.  then  there  to  demand  his  debt 
of  him.     Semb.  Cro.  EL  876. 

But  if  A.'s  goods  are  in  B.'s  house  or  land  without  his  own  act,  A.  cannot 
justify  entering  to  take  them,  without  B.^s  licence.  Semb.  Cro*  El.  246* 
R.  3  Rol.  550  Vide  supra.  {  Vide  Heermaoce  p.  Vernoy,  6  Johns* 
Rep*  5.     Blake  9.  Jerome,  14  Johns.  Rep.  406.  \ 

Though  he  has  licence  from  B.'s  wife  in  bis  absence.  R.  per  three  J. 
Cro*  El.  246. 

So,  he  cannot  take  his  goods  where  they  are  substantially  altered ;  as,  if 
timber  is  used  to  build  a  house.     Mo.  20. 

So,  if  the  defendant  has  a  right  to  dig  and  take  clay,  Sic*  as  tenant,  he 
eannot  take  that  dug  by  anotber,  though  no  tenant.     K*  Cro.  £l.  434. 

(3  M  40.)  Title  with  colour  to  the  plaintiff.— When  colour  shall 

be  giren. 

So,  the  defendant  may  plead  title  in  himself  by  descent,  fine,  feoffment^ 
devise,  &c.  and  give  colour  to  the  plaintiff. 

Colour  is  a  feigned  title  given  by  the  defendant  to  the  plaintiff  in  [^JassiKe^ 
trespass,  &c.  when  the  defendant  would  refer  his  title  to  the  coort  without^ 
sending  Ft  to  taf/  gens  ;  for  without  such  colour  his  plea  will  amount  to  the 
general  issue.     D.  &  St.  1.  3.  c.  53«     R.  10  Co.  90.     Dr.  Leyfield« 

And  colour  must  be  always  given,  when  the  defendants  plea  goes  onW 
to  the  possession ;  for,  notwithstanding,  a  right  may  remam  in  the  plaintiff: 
as,  if  the  defendant  pleads  a  descent.     10  Co.  90.  b. 

So,  if  the  defendant  pleads  that  A.  was  seised  in  fee  or  of  the  freehold,- 
and  he  as  servant  and  by  his  command  entered ;  for  ttie  plaibtiff  may  have 
a  right  by  lease  for  years  or  otherwise.     10  Co.  89.  b.    Uro*'  £f.  76. 

So,  if  the  defendant  pleads  that  the  goods  were  waived  in  his  manor,  ot 
sold  in  market  overt,  being  stolen  de  quodam  ignoto^  he  shall  give  colour  v 
for  isle  ignoius  perhaps  was  the  plaintiff.     10  Co.  90.  b« 

But  when  the  defendant's  plea  bars  the  plaintiff's  right  and  property,  no 
colour  is  necessary :  as,  if  the  defendant  pleads  a  collateral  warranty,  ani3 
relies  upon  it.     10  Co.  90.  a. 

In  trespass  for  taking  goods,  a  Justification  denying  the  ptitintiff^s  right  of  pro- 
perty must  give  him  colour.    R.  Ld.  R.  218. 

Thus  a  justification  for  taking  goods,  stating  that  they  belonged  to  J.  S.,  that  Hkti 
plaintiff  took  and  impounded  them,  that  a  replevin  was  granted  of  them,  and  that  thtf 
defendant,  as  bailiff,  replevied  them,  was  held  bad  for  want  of  giving  the  plainfiff 
colour.     Ld.  R.  218.  P.  C- 

Or,  an  estoppel,  or  fine  with  proclamations.     Ibid. 
Or,  an  act  of  parliament ;  for  in  these  cases  the  plaintiff  will  be  barred, 
though  he  had  a  right  before.     1 0  Co.  90.  b. 

So,  if  the*plea  bars  the  plaintiff  and  his  blood  for  ever.     Ibid. 

I  *5C  l***^  P'ea  goes  to  the  plaintiff's  right  or  property  :  as,  if  the  defend- 
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Hiit  pleads  that  A.  was  possessed  of  goods,  and  sold  them  in  market  overt, 
there  needs  no  colour ;  for  the  plea  avoids  the  plaintitT^s  property.     Ibid. 

Or,  that  A.  was  possessed,  and  B«  stole  and  waived  them  in  his  manor. 
10  Co.  90.  b; 

That  the  goods  were  wreck.     Ibid. 

That  they  were  tithes  severed  from  the  nine  parts :  for  this  takes  away 
the  property  of  every  other.     R.  10  Co.  91.  a. 

So,  that  A.  enfeoffed  B.,  and  he  as  his  servant  entered ;  for  when  he 
shews  how  A.,  who  had  the  fee  or  freehold,  was  entitled,  the  right  shall  not 
be  intended  in  the  plaintiff.     10  Co.  90.  a. 

That  A.  lord  of  the  manor  approved  the  common,  is  a  good  plea  to  an 
assise  for  common,  without  colour. 

So,  if  the  defendant  entitles  hira  by  the  plaintiff  himself,  colour  is  not  ne- 
cessary.    1 0  Co.  9 1 .  a. 

As,  by  a  lease  for  life  or  years  from  the  plaintitf. 

So,  if  the  plea  is  to  the  writ  or  the  action  of  the  writ,  colour  is  dotn^nes" 
sary.     10  Co.  91.  a. 

So,  if  the  defendant  pleads  a  general  baa*,  no  colour  is  necessary. 

So,  where  the  defendant  admits  that  the  plaintiff  had  an  estate,  which  is 
now  defeated  by  condition,  entry,  &c. 

In  trespass,  if  plaintiff  declares  on  his  possession,  and  defendant  makes  title,  and 
gives  colour,  and  plaintiff  replies  d»  injuria^  &c.  and  traverses  defendant's  title,  it  is 
sufficient ;  for  he  need  not  reply  a  title,  possession  being  enough  gainst  wrong- 
doer.    Str.  1238. 

t*](3  M  41.)  what  colour  shall  he  gdod. 

Evety  colour  must  be  matter  of  law,  which  does  not  lie  in  the  knowledge 
of  lay  gens  ;  as,  a  claim  by  colour  of  a  charter  of  feoffment  by  which  no- 
thing passed,  &c.     10  Co.  91.  b.     3  Cro.  132. 

By  a  grant  of  a  reversion  to  which  there  was  no  attornment.     2  Cro«  123. 

SO)  it  must  be  a  matter  which  would  be  a  good  title  if  it  was  real*  10 
Co.91.b. 

It  must  be  matter  which  has  the  appearance  of  a  continuing  title;  and 
therefore,  if  it  is  by  colour  of  a  lease  for  the  life  of  A.  it  must  say,  now  liv- 
ing ;  for  if  he  is  dead,  there  is  no  appearance  of  title.     10  Co.  91.  b. 

So,  colour  must  be  given  from  him  who  first  conveyed,  otherwise  all  pjrior 
conveyances  are  waived.     10  Co«  89.  9l.'b. 

But  default  of  colour  is  form  only,  and  aided  upoh  a  general  demurrer* 
R.  2  Cro.  S29. 

Or  by  a  replication.    R.  Ld.  R.  551. 

So,  if  the  defendant  gives  the  plaintiff  a  real  title^  it  is  bad ;  for  it  ought  to 
be  colonr  of  title  only :.  as,  in  trespass  for  goods,  if  the  djgfendant  pleads  that 
A.  possessed  gave  them  by  deed  to  the  plaintiff,  who  claiming  by  it,  the  de« 
fendant  retook  them,  it  is  bad  ;  for  a  gifl  by  deed  is  a  good  title.  R.  3  Cro. 
122. 

So,  if  the  defendant  pleads  that  the  plaintiff  by  colour  of  a  lease  for  yeanij 
&:c. ;  for  a  lease  gives  a  title  to  the  possession.     Ibid. 

By  colour  of  letters- patents     Ibid. 

(3  M  42.)  Other  justifications. 

So,  the  defendant  may  justify  trespass  quare  clausum  or  domumfregii^  by 
entry  to  execute  process.    Vide  ante,  (3  M  24.) 
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Or  io  make  a  distress.     Vide  ante,  (3  M  ^5.) 

To  make  use  of  his  way.     Lut.  1427.      j  Vide  Strout  v.  Berry,  7  Mass. 

Rep.  385.  \ 

In  the  highway.  Win.  1 004.  Vide  Chimin,  (D  1 , 2.)  Vide  ante,  (3  K 
25.)      {  Vide  Golden  t».  Thurber,  2  Johns.  Rep.  424.  } 

So  the  use  of  a  crain  erected  on  a  public  quay,  for  the  public  hare  a  right  to  use 
it     8  T.  R.  606. 

In  such  a  justification  it  is  sufficient  to  say,  that  it  is  ^'  a  public,  open,  and  law« 
ful  wharf,"  without  claiming  the  right  by  immemorial  usage,     ibid. 

Showing  that  die  plaintiff  was  possessed,  gives  him  sufficient  colour  in  tusspass. 
Semb.  Ld.  R.  218. 

But  in  trespass  for  taking  catde,  shewing  that  the  plaintiff  took  and  impounded 
them,  does  not  give  the  plaintiff  sufficient  colour,  for  it  do«e  not  admit  that  he  ever 
was  possessed.    R.  Ld.  R.  21  A.  —  ' 

Or,  common.—- l%e  ja«iendant8  justifioxl'&i  trespass  under  a  right  of  common  of 
pasture :  *^  piamtin  replied  an  inclosure  and  approvement  of  the  place  where,  &c. 
by  (b6  lord  of  the  manor,  averring  a  sufficiency  of  common  left  for  the  defendant, 
*<  and  all  other  persons  of  right  having  and  usinff  eommon,"  &c. ;  the  defendant 
traversed  the  sufficiency  in  tibose  words  ;  and  after  verdict  for  the  plaintiff  on  an 
issue  on  that  traverse,  the  court  refused  to  grant  a  repleader,  saying  those  words 
meant  <<  all  persons  having  a  right  to  use  the  common."  Willes,  532.  Vide  Com- 
mon, (F  1,  &c.)— Tide  ante,  (3  K  24.) 

To  make  perambulation.     Co.  Ent.  651.b. 

r*]To  take  his  corn,  cattle,  &c. 

To  repair  his  house,  watercourse,  &c.  or  to  remove  a  nuisance. 

To  fish  in  his  several  or  free  fishery.     Hard.  407.  Vide  Piscary,  (A — B.) 

So,  the  defendant  may  justify  by  command  of  another  defendant  who 
pleads  not  guilty ;  for  his  plea  shall  not  take  away  from  bis  servant  his  justi- 
fication.    R.  2  Mod.  67. 

So,  to  trespass  by  B.,  the  defendant  may  plead  in  bar  a  recovery  by  him* 
self  against  him  in  ejectment     R.  I  Leo.  313.     3  Leo.  104. 

Or,  a  recovery  or  bar  in  another  action  for  the  same  trespass.  Vide  Ac- 
tion, (K  l,&c.) 

If  the  defendant  justifies  by  title  to  a  manor,  house,  &c.  it  is  not  sufficient 
to  say  wntfe  locus  in  quo^  &c.  is  parcel,  without  saying  that/m'/  tempote  iran- 
gresstonis  supposit.     1  Leo.  75. 

If  the  locui  in  quo^  in  trespass  qiuire  c/atMwm,  &c.  is  die  iaheritance  of  the  crown, 
(as  Windsor  Great  Park,)  defendant,  on  not  guilty  pleaded,  cannot  give  in  evidence 
that  it  was  a  common  highway.    Bunb.  259. 

Bail  above  may  justify  the  breaking  and  entering  the  house  of  A.,  (the  outer  door 
bemg  open,)  in  which  the  principal  resides,  in  order  to  seek  for  him,  for  the  purpose 
of  rendering  him.     2  H.  BL  120. 

Such  a  justification  is  good,  without  averring  that  the  principal  was  in  the  house 
at  the  time.    Ibid. 

And  in  such  a  plea  an  averment  that  the  defendant  duly  became  bail  and  entered 
into  a  recognizance,  is  sufficient,  without  stating  that  the  principal  was  delivered  to 
their  custody.     Ibid. 

Semb.  that  a  sheriff's  officer,  actbg  under  civil  process,  may  justify  breaking 
the  inner  doors  of  the  defendant's  house,  though  he  be  not  therein  at  the  time,  if  (to 
officer  have  first  demanded  admittance.     3  Bos,  &  Pull.  223. 

Justification  under  a  custom  for  aU  the  inhabitants  to  walk  and  ride  over  a  dose 
of  arable  land  ait  all  seasonable  times  in  the  year,  was  holden  bad,  because  it  ap- 
peared that  the  trespass  was  committed  when  the  com  was  standing,  thou^  the 
defendant  averred  it  was  a  seasonable  time.     Willes,  202. 

What  is  a  seasonable  time  is  partly  a  question  of  law,  and  pardy  of  fact.    Ibid. 
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A  replication  to  a  plea  of  prescriptive  right  appurtenant,  denying  the  right,  does 
not  involve  the  defendant's  possession  of  the  land  to  which,  &c.     16  East,  343. 

A  replication,  in  trespass  to  real  property,  traversing  the  command,  &c,  is  allow« 
able.     11  East,  65. 

^  So,  in  trespass  mare  elausHm  fregity  where  the  plaintiff  has  a  naked  posses- 
sion only,  the  defendant;  having  the  right  of  possession,  may  justify  an  entry  to 
turn  out  the  plaintiff.    Hyatt  v.  Wood,  4  Johns.  Rep.  150.     Vide  Wood  «.  Hyatt, 
lb.  313.     Douglass  v.  Valentine,  7  Johns.  Rep.  273.    Ives  v.  Ives,  13  Johns,  Rep. 
235. 

Instructions  from  the  secretary  of  the  navy,  to  take,  and  send  in  neutral  vessels, 
under  certain  circumstances,  will  justify  the  commander  of  an  am^ed  ship,  in  de- 
taining a  vessel,  and  taking  her  out  of  her  course,  provided  he  acts  with  good  faith. 
Roan  V.  Bwry.  3  Caines*  Rep.  120. 

In  a  justification  «» trespass  for  taking^  the  plaintiff's  goods,  under  a  writ  of  reple- 
vin, it  must  be  alleged,  that  tirk^nd  was  givon,  and  that  the  goods  were  not  detained 
upon  mesne  process,  6cc.     Moors  v;  ]P«cker,  3  MaJ9s.  u^,  310. 

In  trespass  fer  debauching  and  begetting  a  daughter  with  chna,-  bM*  ^^nt  of  chasti* 
ty  is  n<9  defence,  unless  it  be  shewi^  that  the  father  connived  at  her  ciimtma.  lnter«» 
course.     Aker|y  v.  flaines,  2  Caines'  Rep.  291* 

Probable  cause  of  seiaure  will  not  justify  a  custom-house  officer  for  taking  goods, 
where^is  proceedings  are  not  protected  by  the  authority  under  which  be  acts.  Im- 
lay  V.  Sands,  1  Gaines'  Rep.  566.  Vide  Yan  Brunt  v.  Schenck,  13  Johns,  Rep, 
414.     €H9lston  1?.  Hoyt,  13  Johns.  Rep.  561.     Palmer  v,  Allen,  5  Day,  193. 

The  command  of  a  superior  to  commit  a  trespass,  is  not  a  justification  to  the  in- 
ferior.    Brown  v.  Howard,  14  Johns.  Rep.  119.  ^ 

[(8  M  43.)  New  assignment.]  ^ 

The  defendant  is  entitied  to  a  verdict  on  not  guilty,  to  a  new  assignment  in  tres« 
pass  setting  out  to  the  loeiu  in  quo  by  abuttals,  and  averring*  that  it  is  different 
from  that  mentioned  in  the  plea,  which  claimed  under  an  allotment  by  the  leet  juryi 
if  in  truth  it  is  the  same.     15  East,  285. 

A  new  assignment  is  proper,  not  where  only  one  act  of  trespass  has  been  corn* 
mitted,  and  the  defendant's  attempt  to  justify  such  act  cannoC  be  supported.  16 
East,  82.     7  Taunt.  156, 

If  a  defendant  by  the  abuse  of  s^n  authority  in  law  has  made  himdelf  a  trespasser 
ab  initiOf  and  the  plaintifTdeclares  in  the  same  court,  first,  for  the  original  act,  which 
might  have  been  justified,  had  not  the  authority  been  deviated  from,  and  then  for 
the  subsequent  outrage  or  abuse,  the  defendant  by  justifying  the  previous  act  under 
t]fe  authority  in  law,  answers  the  entire  cause  of  complaint,  and  the  plaintiff,  in  order 
to  cut  down  the  defence,  must  reply  the  subsequent  abuse.  3  T.  R.  292.  1  H. 
B.  555. 

[*]If  a  trespass  was  greater  than  the  occasion  rendered  necessary,  the  plaintiff 
where  the  abuse  was  of  an  authority  in  law,  will  reply  the  excess.  2  Wils.  318.  3 
Wils  20.     5  Taunt  69.     OUierwise  he  will  newly  assign  it.     8  T.  R.  78. 

Where  the  defendant  having  justified  an  entry  with  which  he  was  charged  under 
fi.  fa*i  the  plaintiff  repUed  by  taking  issue  on  the  plea,  and  also  newly  assigning  an 
entry,  after  the  return  of  the  writ ;  on  special  demurrer,  tiie  defendant  had  judg- 
ment.    10  East,  73. 

Trespass  for  breaking  the  plaintiff  *s  close  on  such  a  day,  and  on  divers  other 
days,  within  a  given  period;  plea  of  license  at  the  said  several  times ;  replication 
traversing  that  he  entered  by  license  at  the  said  several  times.     Proof  by  plaintiff,  of 
four  acts  of  trespass,  and  by  defendant  of  a  license,  which  covered  only  two.     Held, 
that  plaintiff  should  recover  for  the  other  two.     1 1  East,  45 1 .     Yidesupra. 

<^  To  a  plea  of  Uherum  Untmtnlumy  if  the  plaintiff  conclude  his  replication  with 
an  averment,  it  is  fatal,  on  special  demurrer  ;  he  should  new  assign.  Hallock  r. 
Robinson,  2  Caines'  Rep.  233.  ^ 
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(3  N)  PLEADING  IN  WARRANTIA  CHARTS. 

(3  N  1.)  When  it  lies. 

A  writ  oftoarrantia  chartcB  lies  when  a  man  hj  deed  enfeofls  another  with 
warranty,  the  feoQee  may  have  this  writ  against  the  feoffor  or  his  heir.  F. 
N.B.  134.  D. 

And  the  writ  says,  quodjwte  warrantiz^i  manerium  de  D*  <fuoditnet  ^  it- 
nere  de  to  clamat^  fy  unde  chartam  suam  habet^  or  chartam  A.  patrts  stti  cw- 
jus  hares  ipse  est^  &Cf     Ibid«  £• 

But  it  is  not  material  whether  he  holds  of  the  defendant  qj;  another. 
Ibid^ 

So,  it  is  not  necessary  that  the  plaintiff  had  .a-iA^rter  of  warranty,  though 
the  form  is  such ;  for  the  j)Uwrdif  sbaJi  Iwye  a  warrantia  chariiB^  where  he 
holds  by  homagf*  ai>««strel,  which  imports  warranty*     Ibid.  F. 

Or,  if  Jm7  claims  by  exchange,  without  express,  warranty  in  the  deed.  Q. 
F.  N.B.  135.  B, 

So,  a  lessee  for  life,  or  donee  in  tail,  rendering  rent,  shall  hare  a  warrant 
iia  chartce  ;  for  by  the  statute  de  bigamis  ch*  vlt.  the  reversion  and  rent  con- 
tain warranty.     F.  N.  B.  134.  G. 

So,  warrantia  chartce  lies  quia  timet^  before  action  sued,  as  well  as  after. 
Ibid.  K.  135,  L.    Hob.  21. 

So,  it  lies  before  action  sued,  though  the  plaintiff  may  be  impleaded  in  an 
action  in  which  voucher  lies  ;  and  if  he  is  afterward^  impleaded  in  such  ac- 
tion, he  must  vouch,  or  have  a  scire  facias  upon  the  judgment  in  warraniia 
chariiz.     F.  N.  B.  134.   K.  135.  A.     Bo.  R.  Act.  240.     R.  Mo.  859. 

So,  it  lies  pendente  placito'm  an  action  in  which  voucher  lies,  and  if  the 
plaintiff  recovers  his  warranty,  and  afterwards  loses  his  land,  be  sha/ihare 
an  habere  facias  ad  va/^n/iam  without  a  scire  facias.     F.  N.  B.  135.  D. 

So,  if  the  vouchee  docs  not  appear  upon  the  sequaL  sub  suo pericuh.  Co» 
Lit.  102.  a. 

So,  if  a  man  is  impleaded  in  assise,  writ  of  entry  in  the  nature  of  an  assise, 
&c.  where  voucher  does  not  lie,  and  loses  his  land,  he  may  afterwards  have 
warrantia  chartcB*    F.  N.  B.  134. 

But  if  he  loses  his  land  in  an  action  in  which  h^  may  vouch,  and  Pjhe 
does  not  vouch,  he  cannot  afterwards  have  a  warrantia  charla.  F.  N.  B. 
134.1. 

^/or/iori  if  he  vouches  and  has  judgment  to  recover  in  value.  Co.  Lit. 
102.  a. 

So,  he  shall  not  have  a  ztiarranlia  chartce^  if  there  be  no  warranty  in  the 
conveyance  by  which  the  land  passed,  or  in  the  release  or  confirtnatton  of  it. 
Hob.  21.     Vide  supra. 

So,  no  one  shall  have  a  warrantia  eharta  if  he  is  impleaded,  when  be  i^ 
only  pernor  of  the  profits,  and  not  terretenant.     F.  N.  B.  135.  C 

If  he  is  in  of  another  estate  by  which  the  warranty  is  determined*    Ibid.  G, 

(3  N  2,)  Process. 

The  process  in  warrantia  Chartm  is  summons,  attachment,  and  distress 
infinite. 
And  \{  nihil  is  returned,  a  capias  lies,  as  in  covenant. 
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(SN8.)  Count.  * 

The  count  Iq  warrantia  charter  must  shew  the  specialty  of  the  warranty 
an4  Hen.     Hob.  21  • 

And  theiefare,  if  it  is  upon  a  warranty  in  a  fine,  it  miut  shew  the  fine* 
apd  to  whose  ase  it  was,  aqd  the  default  in  the  defendant  to  warrant.  Hob- 
?0. 

So,  the  count  and  writ  must  shew  the  special  ca^e  for  warranty.  R.  Mo. 
360. 

Warrantia  charter  lies  in  whatever  county  the  plaintiff  pleases,  if  no 
place  i»  mentioned  where  the  deed  was  dated  ;  if  it  is  mentioned,  it  must  be 
in  that  county  y  •oH  jq  warranty  by  reason  of  homage  auncestrel,  where  the 
land  lies.     F.  N.  B.  rjH>.  f. 

But,  if  it  shewsa  joint  warratity  Ky  A.  and'^iW^Qn^  it  may  charge  the 
son  as  heir  to  A.     Mo.  20. 

So,  the  count  concludes  ad  damnum  of  the  plaintiff.     Hob.  23. 

Though  the  writ  be  quia  (imett  ia  which  cas^  he  shall  not  recover  dama- 
ges.    Ibid* 

(SN4.)  Plea. 

The  defendant  may  plead  that  the  plaintiff  is  not  yet  impleaded,  on  which 
the  plaintiff  shall  have  his  judgment  immediately;  for  it  admits  his  lien  to 
warranty..    Hob.  23,     F.  N.  b.  1 34.  K. 

So,  the  defendant  may  plead  that  the  plaintiff  was  not  tenant  of  the  land 
the  day  of  the  writ  purchased,  (or  warrantia  charta  lies  only  by  the  tenant  of 
the  land.     Hob.  2?.     Mo.  860. 

But  tenant  by  admittance  is  sufficient ;  for  the  vouchee  may  have  -a  war^ 
rantia  charter  to  deraign  the  warranty  paramount.     Hob.  22. 

So,  he  may  plead  the  general  bar  non  dedit  or  non  concessitj  &c. ;  for 
if  nothing  passed  by  the  deed,  tt^e  warranty  do^s  not  bind.  Hob.  22.  Mo. 
860. 

[*](3N5.)  Judgment. 

All  the  lands  which  the  defendant  had  at  the  time  of  the  writ  shall  be 
bound  by  the  judgmeat,  though  aliened  afterwards.     F.  N.  B.  134«  I. 

If  there  is  judgment  for  the  plaintiff,  and  he  is  afterwards  impleaded  for 
Fent,  be  may  have  a  sdr^Jueias  upon  the  judgment.     Mo.  860. 

But  though  the  plaintiff  has  judgment  in  a  warrantia  chartcs^  whereby  the 
Ifind  which  the  defendant  bad  at  the  time  of  the  writ  purchased,  is  bound ; 
yet,  if  the  plaintiff  is  afterwards  impleaded  for  the  land  warranted,  and  loses 
it,  if  he  does  not  vouch  the  warrantor,  he  shall  not  haVe  the  benefit  of  l^is 
iudgmentm  warrantia  charif»*     F.  N.  B.  134.  K. 

So,  if  he  is  impleaded  in  assise,  or  scire  facias^  &c.  in  which  he  cannot 
vouch,  he  ought  to  give  notice  to  him  who  made  the  warranty,  and  inquire 
what  defence  he  shall  make,  otherwise  he  shall  have  no  advantage  of  his  re- 
covery m  warrantia  charta*     Q.  F.  N.  B.  135.  a. 

(3  0)  PROCEEDING  IN  WAST. 
(3  O  1.)  Process. 

The  original  in  wast  is  a  summons,  which  was  given  by  th^  st.  W.  2,  14. 
instead  of  a  prohibition  at  common  law.     2  Inst,  389. 
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And  if  it  be  against  a  teni^nt  in  dower,  or  guar4ian,  it  does  not  I'ecite  the 
statute.     P.  N.  B.  »5.  C.    Lut.  1548. 

But  a  writ  against  tenant  for  life  or  years  recites  tbe  statute.    Ibid« 

So,  if  it  is  against  tenant  by  the  curtesy.    F.  N.  B.  56.  C. 

If  the  statute  is  recited,  it  is  sufficient,  though  it  is  not  exactly  recited. 
Lut.  1548.  .  Vide  Actioa  upon  Statute  (I). 

Tho«gh  the  conclusion  of  the  writ  is  larger,  or  less  than  the  recital ;  as, 
if  [<em>]  is  omitted  in  the  recital,  and  at  the  conclusion  the  wast  is  alleged 
in  terris.     Lut.  1548.     F.  N.  B.  59.  I. 

Or,  if  the  statute  is  recited  in  terris^  domibusy  boscigf  et  gardinisj  and  wa€t 
is  alleged  in  itrris  only,  or  a  house  only,  &c.     Lut.  1548. 

At  the  return  of  the  summons,  the  defendant  may  cast  im  e^^^^* 

After  return  of  the  summons,  or  if  an  essoign  is  0<M.<rat  the  day  to  which 
it  was  adjourned,  by  the  st.  W-  9- J4.  %h^^pUfnf0eibM  have  an  attachment, 
Clift.  825. 

If  an  eMoign  was  not  cast  upon  the  summons,  it  may  be  at  the  return  of  the 
attachment. 

By  the  st.  W.  3.  14.  if  the  defendant  does  not  appear  upon  the  attache 
ment,  a  distringas  goes.     Cliff.  828. 

If  the  defendant  does  not  appear  upon  the  distringas  by  the  st.  W.  2.  1^. 
mandetur  vicecom*  quod  in  propria  persona  assumptm  secum  dtiodecim^  &c'. 
accedaL  ad  locum  vastal*  ^  inquirat  de  vasto,  ^  post  inquisitionem  retom* 
prptedal  adjudicium  secundum  quod  continet.,  in  staU  de  Gloc*  6^ 

The  judgment  shall  be  quod  reeiperet  locum  per  vis.jur.  R.  Ow.  12. 
Pop.  24.     Co.  Ent.  696.  b. 

Though  all  the  processes  are  returned  nihiJ^  so  that  it  may  be  that  the 
defendant  was  never  summoned,  nor  any  writ  served,  yet  if  [*]he  does  not 
appear  upon  the  distringas^  ao  inquiry  -of  tbe  waste  shall  be  awarded.  2 
Inst.  389. 

If  default  be  by  tenant  by  tbe  curtesy,  or  in  dower,  as  well  as  for  life  or 
years.     Win.  Ent.  1046.  (or  1 160.  edit.  1680.) 

And  there  shall  be  an  inquiry  of  the  damages,  as  well  as  of  the  wast.  R. 
Cro.  £1.  1 8.     R.  Hutt.  44. 

But  if  the  defendant  'appears  upon  the  disiringus  and  pleads,  though  he 
afterwards  makes  default,  there  shall  be  no  inquiry  «f^  w^at ;  for  this  case  is 
not  within  the  purview  of  the  statute.     2  Inst.  390. 

So,  if  there  be  judgment  by  confession,  nil  dicil  or  non  sum  informat^s^ 
there  shall  be  inquiry  of  damages  only ;  for  the  wast  is  confessed.  R.  Cro. 
£1.18.     Hut.  44. 

And  if  he  releases  bis  damages,  the  plaintiff  shall  have  judgment  immedi- 
ately for  the  place  wasted.     Hut.  44. 

And  the  sheriff  need  not  go  to  the  place  wasted  in  person.    R.-Poph. 

"4. 

Yet  judgment  may  be  entered  per  visum  juraiorum.     Ow.  12.  Poph.  25. 
And  if  the  inquiry  is  by  more  jurors  than  twelve,  it  will  be  good.     R.  Cro. 

Car.  414. 

And  they  may  6nd  entire  damages  for  '  all  the  wast  assigned.  R.  Cro. 
Car.  414. 

A  writ  for  wast  in  doie  must  be  against  tbe  wife.    Reg.  72.  a. 

And  it  shall  not  be  said  wast  by  exile,  except  where  the  villeins  of  a  ma- 
nor are  expelled  from  the  manor.     Ibid   F.  N.  B.  55.  C. 

So,  a  writ  by  him  in  remainder  executed  by  the  statute  of  uses  m«st  be 
special.     R.  Dal.  5. 
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(3  O  2.)  Count.— Must  shew  the  plaintiff's  titles 

By  whom  wast  shall  be  brought,  vide  Wast,  (C  2,  3.) 

In  wast  the  plaintiffmust  shew  bow  he  is  entitled  to  the  inheritSLncc^.    2 
Rol.  832.  1.  40.     Hob.  84*     Vide  ante,  (C.  34.) 

And  therefore,  if  be  counts  upon  a  lease  by  himself,  he  must  shew  his  sei- 
sin in  fee,  and  demise  to  the  defendant.     Yel.  140. 

If  upon  a  (ease  by  bis  ancestor,  he  must  shew  seisin,  a  demise  to  the  de- 
fendant, and  descent  to  the  plaintiff.     Co.  Ent.  708.  b. 

If  the  plaintiff  claims  by  fine,  he  must  plead  the  fine,  and  the  uses  of  it« 
Co.Eftt.  700,  701.     Clin.  819. 

If  by  common  iiecovery,  he  mustshe^  the  recovery  and  uses.     Win.  Ent» 
1025.  (or  1139.  eixl.  icao,)     Lut.  1541.     Clift.  814. 

If  by  grant  of  the  feversio'tj,  ka  must  sticynr  hnsi  he  claims  ex  assignatume^m 
2  Rol.  831.  1.  40.  2  Sand.  230.  234.  Co.  Ent.  oos.  Win.  Ent.  105O, 
1051.  (or  1164.)     Lut.  1543. 

If  the  plaintiffs,  sue  as  parceners  or  joint  tenants,  the  declaration  shaYL 
shew  that  they  are  so.     Win.  Ent.  1049.  (or  1 163.) 

If  the  plaintiff  sues  as  rector,  &c.  in  jure  eccUsicBj  he  must  shew  that  bie 
is  so.     Win.  Ent.  1047.  (or  1 161.) 

If  husband  and  wife  in  riglit  of  the  wife  sue,  they  must  allege  the  rever- 
sion in  both.     R.  Hoh.  1  • 

[*]But  if  he  concludes  ad  exhcuridation.^  it  supplies  the  omission  of  irhat 
estate  he  was  seised  after  a  verdict.    Per  two  J.  Cro.  El.  57.  . 

So,  if  he  counts  of  a  feoffment  to  A.  to  the  use,  &c.  it  is  sufficient  without 
saying  that  it  was  to  A.  and  his  heirs.    R.  Hob.  84. 

If  the  plaintiff  shews  the  special  matter  it  is  sufficient,  though  he  does  not 
name  himself  assignee.    R.  2  Rol.  831. 1.  50. 

So,  if  the  writ  is  general,  cujUi  hares  the  plaintiff  is,  though  he  has  a  spe- 
cial inheritance.    R.  1  Leo.  48. 

So,  if  the  plaintiff  shews  a  fine  to  the  u^e  of  B.  for  life,  and  afterwards  to 
A.  and  the  heirs  of  his  body,  and  afterwards  to  the  plaintiff  in  fee,  and  that 
A.  died, per  quod  B.  was  seised  for  life,  remainder  to  the  plaintiff,  and  that 
6.  committed  wast  to  his  disherison,  this  supplies  the  omission  that  A.  died 
without  issue.     R*  Cro;  Car.  401, 

If  the  plaintiff  has  the  ^eversion,  he  shall  say  that  the  defendant  holds  of 
him.     2  Ro).  83  0. 1.  36. 

Otherwise,  if  wast  is  brought  by  him  in  remainder.  Ibid.  1.  38.  40. 
Dal.  5. 

Or,  by  the  lord  who  has  by  esobeat,  for  there  is  no  tenur^  of  him.  Hut. 
110. 

(3  O  3.)  How  the  wast  shall  be  charged ;  in  the  tenet  or  the 

tenuity 

Against  whom  wast  shall  he  brought,  vide  Wast,  (C  4,  5.) 

The  plaintiff  must  always  chaige  the  defendant  in  the  tenet  or  in  the  tenu" 
it  ;'for  there  is  no  other  form.    Ht  Cro.  El.  356. 

And  must  charge  him  as  assignee,  executor,  &c.    Co.  Ent.  693.  695. 

And  must  charge  him  bv  virtue  of  the  lease  by  which  he  is  possessed  ;  as, 
if  he  be  in,  in  his  remi^/er^  he  must  charge  him  as  tenant  by  his  ancient  lease. 
2Roh8SKl.  7. 
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If  the  defen<]ant  is  ip  by  (]6vise.  h£  must  chaise  him  as  tenant  ex  Uga- 
Hone.     Ibid.  1.21*     R.  Hut.  1 1 0.     Co.  Ent.  700. 

ir  the  defendant  claims  bj  a  remainder  for  life  or  for  years,  which  is  now 
in  possession,  he  may  be  charged  upon  a  demise  to  hfm.     S  Rol.  831. 1. 25. 

But,  if  the  defendant  is  in  by  the  statute  of  uses,  it  is  sufficient  to  cbaiige 
bim  generally,  without  saying  of  whose  demise.     R.  2  Leo.  222. 

Wast  by  au  infant  agamst  his  guardian  shall  be  always  in  the  teneL  2 
Rol.  829.  1.  51. 

So,  against  tenant  for  life  it  shall  be  in  the  ienetj  for  there  is  no  other 
form.     2  Rol.  830. 1.  3. 

Though  after  the  wast  he  granted  over  his  estate.     2  Rol.  829.  I.  45- 

Or,  the  lessor  had  entered  for  forfeiture  or  condition  broken- 

So,  if  a  .woman  tenant  for  life  commits  wast,  and-J»«»*gn8  her  estate,  and 
takes  husband,  it  shall  be  against  tKem  that  tenant.     2  Rol.  829.  1.  53. 

[*lBut  wast  by  an  hef  «Aer  full  age  against  his  guardian,  shall  be  in  the 
ienuU.     2  BoI«  o^O.  1.  18.  20.     Co.  Lit.  54.  a. 

So,  against  a  tenant  for  another's  life  after  the  death  of  cestttique  vie*  ^ 
Rol.  830.1.  15. 

Or,  against  tenant  for  years  after  the  term  expired.     2  Rol.  830. 1.  10. 

Or,  after  forfeiture.     Ibid.  1. 16. 

So,  if  a  woman  commits  wast,  aad  then  ctstvique  vie  dies,  or  the  term 
expires,  and  she  takes  husband,  the  declaration  shall  be  quod  Unuertmim 
Ibid.  1.  25. 

Or,  that  the  wife,  sum  sola^  lenuit.    Ibid.  I.  30. 

The  declaration  shall  suppose  th^t  the  defendant  tenet  ad  terfninum  anmo" 
rum^  though  he  holds  only  for  one  year,  or  half  a  year.     Co.  Lit.  54.  b* . 

If  the  lease  is  to  two,  and  the  writ  supposes  gucd  tenet  or  tenuerurUf 
which  imports  a  joint  estate,  it  is  good ;  though  one  of  the  defendants  ha9 
it  by  assignment  from  the  lessee.    R.  1  Leo.  48. 

If  he  declares  upon  several  demises,  it  will  be  goo4*  R*  Ow.  11 « 
Poph.  25. 

(3  O  4.)  Conformable  to  the  writ. 

The  declaration  must  assign  the  wast  conformable  to  the  writ;  for  if 
the  writ  is  for  wast  in  land,  and  it  is  aMigned  in  cutting  wood,  it  is  bad. 
Mo.  73.     Vide  ante,  (C  13*) 

li  it  is  for  three  vills,  and  the  declaration  is  for  wast  in  one  or  in  another 
vill.     R.  Mo.  862. 

(3  O  5.)  Particularising  the  qnantity  and  quafity,  &c. 

So,  it  must  particularise  the  quality  orquanity  of  the  wast ;  as,  if  it  la 
in  cutting  trees,  he  roust  shew  the  number  of  the  trees.     2  Rol.  832.  U  50* 

If  wast  consists  in*qoantity,  it  must  say  so  many  carectat*     Ibid.  1.  52. 

If  wast  is  assigned  in  domibus^  it  must  shew  the  particular  defects. 

If  it  is  assigned  in  land,  it  must  say  in  what  parish  it  lies.     R.  3  Leo.  9. 

If  the  demise  is  of  a  moiety  of  a  manor  and  other  lands,  and  the  wast 
assigned  in  wood,  parcel  of  the  premises,  it  is  bad  ;  for  it  cannot  be  parcel 
of  the  manor,  and  also  of  the  other  lands.     Ibid. 

So,  it  is  sufficient  to  assign  wast  directly,  without  shewing  the  particular 
manner  io  which  it  was  committed  ;  as,  if  the  wast  is  by  a  stranger,  it  ia 
sufficient  to  say  that  the  defendant  committed  wast  in  cutting,  &c«  without 
saying  in  permittendo  the  stranger.     2  Rol.  833. 1.  7. 
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ir  it  U  ID  germinS)  it  is  sufficient  to  say  that  he  destroyed  the  germins 
generally,  without  saying  that  he  suffered  the  hedges  of  the  wood  to  be 
neglected,  whereby  cattle  entered  and  eat  the  germins.    Ibid,  h  S« 

[*i(3  O  6.)  Must  be  ad  exkareditationem  querentis. 

So,  the  declaration  must  be  ad  exhcsreditationem  of  the  plaintiff. 

If  the  plaintiff  is  seised  in  right  of  his  wife,  it  shall  be  ad  exhareditatio'' 
ntm  of  the  wife.     3  Rol.  83S.  K  15.  20.         ^ 

If  wast  be  by  an  abbot,  prior  of  an  hospital,  &c.  it  shall  be  ad  exhcRredi'^ 
loitonem  domuSf  hoapitahf  abhat*^  or  ^ccUsim*     Ibid.  1«  30. 

So,  if  there  are  several  plaintiffs  in  wast,  there  may  be  summons  and 
severance  ;  for  it  is  veal  action,  aqd  is  ad  exkareditaLiontm.     2  Inst.   307. 

(3  O  7.)  Pleas. — No  wast  committed. 

To  an  action  for  wast  the  general  issue  is  no  wast  done.  3  Sand.  3384 
Co.  Ent.  700.  708. 

And  this  admits  nothing,  but  puts  the  whole  declaration  in  issue.  R. 
Lut.  1547. 

And  it  may  be  pleaded  in  all  cases  where  there  is  no  wast ;  as,  if  des« 
tructton  happens  by  tempest,  lightning,  enemies,  &c*. 

But  it  18  no  plea  where  the  defendant  has  matter  of  justification  or  ex* 
cuse. 

So,  if  there  is  a  lease  io  A.  for  two  years,  and  afterwards  a  lease  to  B. 
for  ten  years,  in  wast  against  B.  for  wast  during  the  two  years,  he  cannot 
plead  no  wast  done.    R.  3  Leo.  303* 

So,  he  may  plead  as  to  part  of  the  wasts  assigned,*  no  wast  done«  Co. 
Ent.  703,  3. 

If  several  wasts  are  assigned,  and  the  defendant  is  Hot  guilty  of  part  of 
any,  he  may  plead  no  wast  done  to  all  together,  and  need  not  say  to  every 
part  severally  no  wast.     Lut.  1550.     Win.  £nt.  1168. 

(3  O  8.)  Release. 

So,  the  defendant  may  plead  in  bar  a  release  from  the  plaintiS,  or  one  of 
the  plaintiffs.     9  H.  5.  15.     Vide  post,  (3  O  16.) 

(3  O  9.)  Accord. 

To  wast  in  the  UnuU,  accord  with  satisfaction.  R.  Cro.  El.  357.  Co. 
Ent.  707.  b.    Vide  Accord,  (A  K) 

(3  O  10.)  Pleas  m  abatement. 

So,  the  defendant  may  plead  in  abatement  to  the  plaintiff's  title :  as,  if  he 
entitles  himself  to  the  reversion  in  feeJby  descent,  the  defendant  may  plead 
a  devise  to  the  plaintiff  in  tail.     Lut.  1557. 

And  need  not  traverse  the  descent :  but  if  he  does,  itt  will  be  good  upon  a 
general,  though  not  upon  a  special  demurrer.     R.  Lut.  1 558. 

So,  the  defendant  may  plead  that  the  plaintiff  has  nothing  in  reversion* 
Yel.  141. 

But  he  ought  to  shew  how  the  reversion  is  divested,  for  nothing  in  reversion 
generally  will  be  bad.    Co.  Lit.  356.  a. 

r*]Except  where  wast  is  brought  by  a  grantee  of  the  reversion.     Ibid. 
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So,  if  the  plaintiff  ^8  Udc  fails  pendente  lite,  the  defendant  may  plead  it  after 
the  last  continuance* 
As,  if  hiB  revereion  fails*    Yel.  141  •  ry  i     r^ 

If  he  becomes  tenant  in  tail  after  possibility*     1  Rol.  106. 

(3  O  11.)  In  juBtificatioii.— For  repairs. 

So,  the  defendant  may  plead  in  justification,  that  he  to^  for  repairs. 
Co.  Ent.  703,  a.    Win.  Ent.  1029.  (or  1 142.  edit.  1680.)    Vide  Wast,  (E 

'  That  he  pulled  down^  to  rebaild  and  repair  the  bouse,  fenees^  &«.    Win. 
Ent.  1029.  1067.  (or  1142.  1182.) 

That  he  took  for  repair  of  the  fences  and  other  oecessary  uses.    ibid. 

1029.  (or  1142.) 
But  it  is  not  sufficient^o  stfy,  that  he  took  for  repairs,  if  he  does  not  add 

that  he  used  or  keeps  for  repairs.     R.  3  Lev.  323. 

(3  O  12.)  For  boots. 

So,  he  may  plead  that  he  took  for  other  necessary  boots  s  as,  for  fuel. 
Co.  Ent.  703.  a.     Win.  Ent.  1032.  or  1 144.     Vide  Wast,  (E  1,  &c.) 

Or,  for  necessary  wainboot,  cartboot,  or  plowboot.  Win#  Ent.  1090. 
1055.  (or  11 44.  U69.) 

Or,  for  gates,  stiles,  &c.     Ibid.  1 031 .  (or  1 1 45.) 

Or,  for  making  utensils  of  husbandry.     Ibid.  1055.  (or  1169.) 

Or,  for  hedgeboot.     Co.  Ent.  708.  a. 

But  these  justifications  must  be  pleaded ;  they  cannot  be  given  ia  evidence  under 
the  general  issue.    Reg.  Plac.  272. 

(3  013.)  jirida  mertua^ 

So,  he  may  plead  that  they  were  arida  mortua^  nee  fructum  ntc  folia 

portan. 

But  it  is  not  suffipient  to  say  qucBfuerunt  aridtB,  ca-Mi^  in  columnis  jmtriday 
Anglice  pollards  non  haben*  sufficiens  maheremwmpro  aliquibus  edificiis.  R. 
Mo.  101. 

(3  O  14.)  Lease  without  impeachment,  &c. 

So,  he  may  plead  that  the  lease  was  without  impeachment  of  wast.  R.  2 
Rol.  835.  I.  10.  15.    Co.  Ent.  694.  b.     Vide  Wast,  (E  3.) 

That  the  plaintifi^'s  ancestor  made  a  bai^ain  and  sale  of  the  trees  to  him. 
Win.  Ent.  1043.  (or  1157;  edit.  1680.) 

That  the  lessor  covenanted  that  the  lessee  might  cut  down  trees.  Hand. 
113.     1  Leo.  117. 

But  it  is  no  bar,  that  the  lessor  covenanted  to  repair,  and  that  he  did  it 
for  him.     R.  Mo.  23. 

[*](3  O  15.)  In  excuse — Reparamt. 

So,  the  defendant  may  plead  in  excuse  quod  reparamt  before  the  action 
brought ;  for  the  jury  must  view  the  place  wasted.  5  Co.  119.  b.  2  Inst. 
307.    . 

Quod  re-adijicavitj  and  since  kept  in  repair.     3  Leo.  189# 

But  reparavit pendente  lite  is  no  plea.     2  Inst.  307. 
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(30  16.)  A  release* 

So,  fbe  defendant  mfty  plead  a  release  from  the  plaiDtiff. 

And  if  the  wast  is  by  two  plaintifis  in  the  tenuU^  a  release  hj  one  is  a  bar 
to  both*    2  Inst.  307. 

But  where  wast  is  in  the  tenet^  a  release  by  one  plaintiff  bars  himself  only. 
Ibid.    Vide  ante,  (3  0  8.)  « 

(3  O  17.)  Rq^ari  nanpQhdt. 

So,  the  defendant  may  plead  that  it  was  so  niinoas  at  the  commencement 
of  his  lease  quod  reparari  nan  potuii.  Mo.  64.  Win.  Ent.  1045.  (or  1 159^ 
edit,  laso.)    Vide  Wast,  (E  4.) 

(3018.)  Noilemise. 

So,,  the  defendant  may  plead,  no  demise  made  to  him. 
Or,  no  demise  as  to  part.     Co.  Ent.  697.  b. 

Or,  that  wood  was  accepted  by  the  demise.     Win.  Ent.  1063.  (or  1 1 76.. 
Or,  nihil  habet  ex  asrignatume  de.  B.     Ibid. 

So,  that,  after  the  demise,  the  defendant  assigned,  before  which  assig 
ment  no  wast  was  done.    Co.  Ent.  697.  b. 

ReplicatEoQ. 

Toas^ignmentbeforewast  done,  the  plaintiff  may  reply,  that  the  assign, 
ment  was  by  fraud,  and  he  afterwards  took  the  profits.    Ibid.  698.  a. 

And  if  the  defendant  rejoins,  he  must  traverse  the  pernancy  of  the  profits, 
not  the  fraud*    R.  d  Co«  77*  b. 

(3  O  10.)  A  mesne  remainder-man  alive. 

So,  the  defendant  may  plead,  a  mesne  remainder-man  still  alive.  Win. 
Ent.  1019.  (or  1 1 33.  edit.  1 680.) 

(3  0  20.)  Vtttire facias. 

After  issues  joined  upon  several  pleas,  if  the  venire /adas  recites  the  issues 
and  commands  quod  venire faa.  duodedimf  ^c.  ad  tuquirendum  si  defendant 
fecii  vastum^  as  the  plaintin  alleges,  it  is  sufficient ;  for  this  impHes  quod  in- 
quir..  of  the  several  issues.     R.  Cro.  Car.  38 1  • 

[*](3  O  21. )  View  in  wast. 

In  wast,  if  issue  is  joined,  the  jury  ousbt  to  have  a  view  of  the  place  wast* 
ed,  otherwise  the  tnal  shall  be  staid.    Lut.  1 558.     2  Sand.  254. 

And  therefore,  if  wast  is  assigned  in  several  places,  the  jury  may  6nd 
no  wast  done  in  a  place  of  which  they  had  no  view.     Per  Dy.  1  Leo.  267. 

And  they  ought  to  have  a  view  though  the  issue  is  upon  a  collateral  point, 
and  the  wast  is  confessed.    Per  two  J.  Glanv.  Cent.  Noy,  5. 

The  venire  facias  shall  be,  that  the  jury  shall  have  a  view.  Win.  Ent. 
1039.  (or  1153.  edit.  1680.)    ^ 

And  six  jurors  at  least  must  have  the  view.     2  Sand.  254. 

And,  if  it  is  not  returned,  the  court  may  examine  whether  the  jurors  have 
viewed  or  not.     Ibid. 

So,  if  it  is  returned,  the  court  may  examine  ;  for  the  return  does  not  con- 
clude the  parties.    3  Sand.  255. 
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But,  if  the  wast  is  assigned  in  a  wood  sparsim^  it  is  sufficient,  if  the  jurf 
▼iew  the  wood,  though  thej  do  not  enter  into  it*     R.  1  Leo*  267* 

So,  if  it  be  in  several  rooms  of  a  house,  it  is  sufficient,  if  they  have  a  gene* 
ral  view  of  the  house*     Ibid* 

So,  it  is  not  necessary,  that  the  officer  return,  upon  the  dUlringas  juraiO' 
mm,  that  the  jury  have  viewed*     R*  2  Sand*  254* 

Or,  that  be  he  present  at  the  view*     2  Sand*  255* 

(3  O  3d.)  Judgment  fn  wzsto. 

What  shall  be  recovered,  vide  Wast* 

If  there  be  judgment  for  want  of  an  appeai»iice  upon  the  distringas  by  the 
st*  W.  2.  14*  the  sheriff  taking  twelve,  &c*  shall  go  to  the  place  wasted,  and 
take  an  inquisition  of  the  damage,  and  upon  the  return  thereof  there  shall 
be  judgment.    R.  Ow.  19.     Vide  ante,  (3  0  1*) 

If  the  defendant  suffers  judgment  bv  confesaton,  ni/  Jict^,  ornon  sum  infor- 
mahis^  there  shall  be  inquiry  of  the  damages  only*    Vide  ante,  (3  O  1  •) 

If  the  judgment  is  against  the  defendant  in  the  tenet^  it  shall  be  pro  loco 
v€tstalo,  and  for  damages* 

If  the  judgment  is  against  the  defendant  in  the  tenuity  it  shall  be  for  dama- 
ges only. 

If  the  verdict  is  for  the  defendant,  the  judgment  shall  be  quad  querens  nil 
capiat,  &c.  and  the  defendant  eat  sine  die.     2  Sand*  247. 

And  if  the  defendant  will  not  pray  judgment,  to  avoid  a  writ  of  error,  it 
may  be  entered,  upon  the  prayer  of  the  plaintiff,  against  himself*  R.  2  Sand. 
253. 

In  an  action  of  wast  on  the  statute  of  Gloucester  against  tenant  fer  years,  for  con- 
verting three  closes  of  meadow  into  garden  ground,  ttUie  jury  give  oolj  one  ftrdi- 
ing  damages  for  each  dose,  die  court  will  gym  the  defendant  leave  to  enter  up  jadg' 
ment  for  himself.    2  Bos.  &  Pull.  S6. 

HPLEDGE. 

Vide  Chanobrt,  (4  A  1,  &c.)<-*Mortoage. 

PLEDGES. 

Vide  Bail,  (C.)— Plbajder,  (C  1 6*— -3  K  5.) 

PLENARTY. 

Vide  Abatement,  (H  26.) — Esglise,  (M.) — ^Pleader,  (3  I — 8.) — ^Quare 

Impedit* 

PL.ENE  ADMINISTRAVIT* 

Vide  Pleader,  (2  D  9.) 

PLURALITY. 

Vide  EsoLiSE,  (N  5,  Sic.) 

END   or    THE    SIXTH  VOLCME* 
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